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Before: Edwards, Chief Judge, WIllianms and Sentelle,
Circuit Judges.

pinion for the Court filed by Crcuit Judge Sentelle.

Sentelle, Crcuit Judge: This case involves multiple chal-
| enges to "Technical Amendnents” to the "NOx SIP Call"
rul emaki ng at issue in Mchigan v. EPA, 213 F.3d 663 (D.C.
Cr. 2000), cert. denied, 121 S. . 1225 (2001). At issue here
are revisions to the database used to establish state "budgets"”
for em ssions of nitrogen oxide ("NOx") which are regul at ed
by the Environnmental Protection Agency ("EPA") under the
Clean Air Act ("CAA'"). Petitioners include upwi nd states
subject to the NOx SIP Call and industries |ocated therein.
The Conmonweal t h of Pennsyl vania intervenes in support of
t he EPA

We hold that petitioners' challenges to the EPA's growth
factors are neither tine-barred nor estopped by principles of
res judicata. On the nmerits, we remand the EPA's growh
factors for electric generating units for the sane reasons as
i n Appal achi an Power Co. v. EPA, Nos. 99-1200, et al. (Muy
15, 2001). The remaining clainms in the various petitions for
review are denied with two exceptions. W remand the
EPA' s source definitions pending conpletion of further rule-
maki ngs in accordance with M chigan, and remand and va-
cate the NOx em ssion budget for the state of Mssouri as the
EPA continues to include portions of the state for which no
significant contribution findings have been made.

| . Background
A Rel evant Facts

In Cctober 1998, the EPA issued the "NOx SIP Call"--a
final rule under CAA section 110(k)(5), 42 U S.C. s 7410(k)(5),

requiring 22 states and the District of Colunbia ("upw nd
states") to revise their State Inplenentation Plans ("SIPs")
to i npose additional controls on NOx em ssions. See Finding
of Significant Contribution and Rul emaking for Certain
States in the Ozone Transport Assessnment G oup Region for
Pur poses of Reduci ng Regi onal Transport of Ozone, 63 Fed.
Reg. 57,356 (Cct. 27, 1998) ("NOx SIP Call"). The EPA

concl uded that em ssions fromthe upwind states "contribute
significantly" to ozone nonattai nment in downw nd states, in
vi ol ati on of CAA section 110(a)(2)(D)(i). 42 U S.C

s 7410(a)(2)(D)(i). Under the SIP Call, upwind states are
required to reduce NOx em ssions by the anount acconplish-
able by "highly cost-effective controls,” defined as those
control s capable of renoving NOx at a cost of $2,000 or |ess
per ton.

Page 3 of 23
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Under the NOx SIP Call, each upwind state nmust [imt its
sumertime NOx emi ssions to a statew de em ssion "budget™
for the year 2007. "The budgets represent the anount of
al | owabl e NOx eni ssions remaining after a covered state
prohi bits the NOx anmount contributing significantly to down-
wi nd nonattai nment." M chigan, 213 F.3d at 686. Specifical-
ly, the NOx state budgets represent the EPA' s projection for
what NOx emi ssions in 2007 woul d be for each state were
"highly cost-effective controls” inplenented. Under the NOx
SIP Call, states have substantial flexibility in selecting conbi-
nati ons of em ssion control neasures to neet their respective
budgets, so long as they do so by the regul atory deadli ne.

In setting the NOx budgets, the EPA relied upon emn ssion
i nventory data collected by the Ozone Transport Assessnent
G oup, a working group conprised of federal, state, industry,
and environmental group representatives. See Findings of
Significant Contribution and Rul emaki ng on Section 126 Peti -
tions for Purposes of Reducing Interstate Ozone Transport,
64 Fed. Reg. 28,250, 28,253 (May 25, 1999); Mchigan, 213
F.3d at 672. The EPA divided each state's NOx em ssions
according to five source types or "sectors": electric generat-
ing units ("EGJs"), non-EGQUJ stationary sources (such as
i ndustrial boilers), area sources (snaller stationary sources),
hi ghway nobil e sources, and nonroad nobile sources. The
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EPA cal cul ated 2007 budget all ocations for each sector. Un-
der the NOx SIP Call, the EPA assuned that em ssion
reductions would occur primarily in the EGJ and non- EGU
sectors, representatives of which are petitioners here. In
devel oping their SIPs, however, states are free to achieve
em ssi on reductions from other sources, so long as the SIP
provides for attainment of the requisite em ssion reduction
| evel .

To cal cul ate the EGU eni ssion budgets, the EPA obt ai ned
source-specific "utilization" (heat-input) data for either 1995
or 1996. To this baseline, the EPA applied "growh factors”
derived fromgrowh projections for the years 2001 through
2010 generated by the "Integrated Pl anning Mdel" ("IPM),

a wdely used utility planning nodel. Even though the EPA
had 2007 utilization projections fromthe IPM the EPA

i nstead opted to apply the 2001-2010 growm h factors to pro-
ject growth over the 1996-2007 period in each state. The
resulting 2007 em ssion projections were then reduced based
on the EPA's estimate of the anount of em ssion reductions
that coul d be achi eved through "highly cost-effective" means.
The resulting 2007 budgets are at issue in this case.

On March 3, 2000 this Court upheld the bul k of the EPA' s
NOx SIP Call. See Mchigan, 213 F.3d 663. Relevant to
this case, we specifically upheld the EPA's ability to set state-
specific NOx budgets. At the sane tine, this Court remand-
ed the regulatory definition of EGQJ because the EPA failed
to provi de an adequate explanation. This Court also partially
vacated and remanded the SIP call as it applied to M ssour
because the EPA included portions of Mssouri in the SIP cal
with no evidence that these areas contributed to downw nd
nonatt ai nent .

At the same tinme that it promul gated the NOx SIP Call
the EPA al so proposed a Federal I|nplenentation Plan
("FI'P') that woul d i npose direct em ssion controls on EGUs
and non-EGJs in any state that failed to inplenent an
adequate SIP by the regul atory deadline--May 31, 2004. In
January 2000, the EPA al so nandated specific NOx em ssion
controls on EGUs and non-EGJs in upwind states in re-
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sponse to petitions filed by eight Northeastern states under
section 126 of the CAA. 42 U.S.C. s 7426. Both the FIP
and the section 126 rule seek NOx reductions in accordance
with the NOx budgets established for the NOx SIP Call, as
anended by the rules challenged in this case. Earlier this
year, this Court upheld the EPA's section 126 rule in nost
respects, though some portions of that rule relevant to this
case were remanded to the EPA for additional consideration
See Appal achi an Power Co. v. EPA, Nos. 99-1200, et al. (Muy
15, 2001).

B. The Techni cal Anendnments

In the final SIP Call rule promul gated on Cctober 27, 1998,
t he EPA reopened public coment on the accuracy of data
upon which the em ssion inventories and budgets were based.
See NOx SIP Call, 63 Fed. Reg. at 57,427. On Decenber 24,
t he EPA extended the comment period "for em ssion invento-
ry revisions to 2007 baseline sub-inventory information used
to establish each State's budget in the NOx SIP Call," and
further explained that it was seeking conment on the rele-
vant data and assunptions so the agency could correct errors
and update information used to conpute the 2007 budgets.
See Correction and Clarification to the Finding of Significant
Contribution and Rul emaki ng for Purposes of Reducing Re-
gi onal Transport of Ozone, 63 Fed. Reg. 71,220 (Dec. 24,
1998) ("SIP Call Correction"). The EPA al so announced t hat
it would reopen the comment period on equival ent inventory
data for the FIP and section 126 rul emaki ngs as well because
all three rules relied upon the sane inventories. 1d.

Foll owi ng this rul emaki ng, the EPA published two "Techni -
cal Amendnents" ("TAs") revising the SIP Call NOx em ssion
budgets. In the first TA published May 14, 1999 ("Muy 1999
TA"), the EPA nade sone nodifications to source-specific
em ssions data, as well as to the 2007 baseline inventories.
Techni cal Anendnment to the Finding of Significant Contribu-
tion and Rul emaking for Certain States for Purposes of
Reduci ng Regi onal Transport of Ozone, 64 Fed. Reg. 26,298
(May 14, 1999). In the second Technical Amendnent publi sh-
ed March 2, 2000 ("March 2000 TA"), the EPA nmade addi -
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tional "corrections" based upon additional public coments it
recei ved and the EPA's own internal review of the accuracy
of its data and cal culations. Technical Anmendnent to the

Fi ndi ng of Significant Contribution and Rul emaki ng for Cer-
tain States for Purposes of Reduci ng Regional Transport of
Qzone, 65 Fed. Reg. 11,222 (Mar. 2, 2000). The EPA al so

expl ai ned that the March 2000 TA was "necessary to nake

the NOx SIP Call inventory consistent with the inventory
adopted" by the EPA in the final section 126 rule, as the tw
rules were to be based upon the sanme inventory. 1d. The

EPA al so made "corrections to the growh rates of many non-
EGU sources" because it had "m sapplied" these growh rates
in the May 1999 TA "version of the budget."” 1d. at 11,223.
These changes altered the 2007 baselines for sonme source
categories and sone states.

I1. Industry Petitioners--Electric Generating |ssues
A EQU Growt h Factors

Industry Petitioners challenge the | awful ness of the NOx
em ssi on budgets as set forth in the TAs, specifically, the
particular "growth factors" the EPA used to project future
utilization rates for EGJUs in 2007. Petitioners allege that the
EPA' s reliance upon these growth factors was arbitrary and
capricious because the grow h factors were unsupported and
in conflict with state-based growmh estimates. Petitioners
further contend that the EPA arbitrarily failed to deterni ne
whet her the resulting em ssion budgets could be achieved in a
cost-effective manner. QO her petitioners raise simlar chal-
lenges to the TAs. Before turning to the nmerits of these
argunents, we nust first address several jurisdictional issues
rai sed by the EPA. Specifically, the EPA clains that peti-
tioners' clainms are tine barred and precluded by our M chi-
gan deci sion under principles of res judicata and collatera
est oppel . 1

1 The EPA's alternative claimthat this Court should stay consid-
eration of these issues pending resolution of Appal achian Power
Co. v. EPA, Nos. 99-1200, et al. (May 15, 2001), is obviously noot.
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1. Statute of Limtations

The EPA contends that petitioners' objections to the EQU
grom h factor determnations are not properly before this
Court because they were resolved in the underlying NOx SIP
Call rul emaking, not in the TA proceeding. Therefore, the
grom h factors were subject to challenge in Mchigan, and
not here. The EPA outlined and finalized its method for
determ ning state em ssion budgets, including the use of
grom h factors, in the NOx SIP Call rul emaking. See NOx
SIP Call, 63 Fed. Reg. at 57,405-39. The EPA argues that
under CAA section 307(b)(1), 42 U S. C. s 7607(b)(1), petition-
ers had sixty days fromthe publication of the SIP Call in the
Federal Register to challenge the EPA's final growth factor
determ nations. By these lights, petitioners nay not chal -
| enge the growth factors because they did not raise their
chal | enges within sixty days of publication of the SIP Call.

In Cctober 1998, the EPA reopened coment on "the
source-specific data used to establish each State's budget.™
NOx SIP Call, 63 Fed. Reg. at 57,427. However, the EPA
mai ntai ns petitioners' clains are precluded because it did not
explicitly invite conments on growth rate methodology. In
ot her words, the EPA argues that it undertook the TA
rul emaki ngs for the purpose of ensuring the accuracy of the
EPA' s data inputs, and not to reconsider prior nethodol ogical
det erm nati ons, such as how to construct growh factors and
how to use those growth factors in determ ning 2007 emni ssion
budgets. According to the EPA, "[c]omrents related to the
use of growth factors in determ nation of State budgets"” were
addressed "in the context of the final NOx SIP call." My
1999 Response to Comments at 47. Therefore, the agency
pl eads, petitioners' growh factor argunents are tine-barred
under National Ass'n of Reversionary Property Oamers v.
Surface Transportation Board, 158 F.3d 135, 141 (D.C. Cir.
1998) ("NARPO') ("If NARPO s reopening theory does not
apply, we are without jurisdiction to consider NARPO s due
process claim").

The TA proceedings are not as clear cut as the EPA
mai ntai ns, nor are our precedents so restrictive. The initial

Page 8 of 23
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TA rul emaki ng invited conment on both the source-specific

em ssion data used to cal cul ate state budgets and the "2007
basel i ne sub-inventory information.” N SIP Call, 63 Fed.
Reg. at 57,493. As the EPA recogni zes, the 2007 baseline
sub-inventory information is nothing nore than the product of
growm h factors and the source-specific em ssion data used to
cal cul ate state budgets. See SIP Call Correction, 63 Fed.
Reg. at 71,223 (noting that 2007 baseline inventory "is based
on the universe of sources in the 1995 inventory and a growh
factor ..." (enphasis added)). Therefore, insofar as the
EPA reopened conment on the 2007 baselines, it would seem
that the EPA reopened coment on the growth factors in
addition to the source-specific enm ssion data used to cal cul ate
state budgets. \While the EPA did not reopen comment on

t he broader issues of its authority to inpose NOx em ssion
budgets on states, it did open conment on the budgets

t hensel ves. Insofar as the agency was anbi guous on this
point, that only further supports petitioners' argunment that
the growm h factor issue was reopened. See NARPO, 158 F. 3d

at 142 ("Anbiguity in an NPRMmay also tilt toward a

finding that the issue has been reopened.").

Even accepting that the EPA did not explicitly reopen
growm h factors for public comment, this does not preclude
petitioners' claim Under Public Citizen v. NRC, "whether
an agency has in fact reopened an issue" is dependent upon
"the entire context of the rul emaking including all rel evant
proposal s and reactions of the agency," and not just on the
agency's stated intent. 901 F.2d 147, 150 (D.C. Cr. 1990).
Thus, "if an agency's response to comments "explicitly or
inmplicitly shows that the agency actually reconsidered the
rule, the matter has been reopened.’ " Panansat Corp. V.
FCC, 198 F.3d 890, 897 (D.C. Cir. 1999) (citation omtted).

The EPA clains that the growh factors were conpletely
settled for the purposes of the NOx SIP Call by the time the
TA rul emaki ng began in Cctober 1998. Yet this claimis
difficult to square with the EPA's purported justification for
t he TA rul enaki ngs--specifically to conformthe em ssion
inventories of the NOx SIP Call and section 126 rules. The
TA rul emaki ng began in Cctober 1998, but the first section



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-1268  Document #601608 Filed: 06/08/2001  Page 10 of 23

126 rule was not final until May 1999. Thus, if the EPA was
sincere in seeking to use the TA rul enaking to conformthe
em ssion inventories of the two rules, then the EPA s various
grow h factor nethodol ogi es nust have been open for com

ment for the purposes of the NOx SIP Call as they were
subject to revision in the section 126 rul emaki ng at | east up
until the close of that proceeding.

VWhere a rul emaki ng notice is ambiguous "and could fairly
be read to 'suggest [ ] that the search for harnony night |ead
to the rethinking of old positions' " this Court has "found that
the earlier decision was reopened.” NARPO 158 F.3d at 142
(citation omtted). This is an apt description of what hap-
pened here. Therefore, insofar as there are problens with
section 126 inventories and budgets, the EPA inplicitly gave
petitioners an opportunity to identify the equival ent problens
with the NOx SIP Call inventories and budgets when the
EPA opened the TA rul emaki ng for the purpose of conform
ing the inventories for the two rules.

2. Res Judi cata and Col | ateral Estoppe

Res judicata "bars relitigation not only of matters deter-
mned in a previous litigation but also ones that a party could
have raised.” NRDC v. Thomas, 838 F.2d 1224, 1252 (D.C
Cr. 1988) (enmphasis in EPA brief). Collateral estoppel fur-
ther bars parties fromrelitigating i ssues of |aw or fact
resolved in prior cases between those parties. Securities
Indus. Ass'n v. Bd. of CGovernors, 900 F.2d 360, 363 (D.C. Cir.
1990) ("When a court determ nes an issue of fact or |aw that
is actually litigated and necessary to its judgnment, that
concl usi on binds the same parties in a subsequent action.").

As the growh factor determ nations were made as part of the
NOx SIP Call, the EPA maintains that petitioners should

have presented any challenge to the growth factors in Mchi-
gan, where "there were actual |egal and factual challenges on
budget and growt h-rel ated topics" and where "nearly all" of
the petitioners here were represented. Brief for Respondent
EPA at 24-25

Petitioners' challenges are based upon the enission inven-
tories and budgets laid out in the TAs. As such, they present
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issues not litigated in Mchigan. Though it is true that
petitioners could have chall enged the EPA's growth factor

nmet hodol ogies in that litigation, we hold here that the EPA
reopened comment on that issue. Just as it would be absurd
for the EPA to argue that res judicata and coll ateral estoppe
woul d precl ude review had the EPA decided to change its
grow h factor nethodol ogies in response to invited conmrents,
so too is it absurd for the EPA to argue here that res
judicata and col |l ateral estoppel preclude review of its deci-
sion not to change in response to those sane invited com
nents.

3. Merits

On the nerits, Industry Petitioners allege that the EPA' s
em ssi on budget determ nations for EGJs are arbitrary and
unsupported on several grounds. First, they maintain that
the 2007 em ssion baselines reflect the unrealistic assunp-
tions that utilization growth will be linear. Second, they
guestion the EPA's use of | PM generated 2001-2010 grow h
rates to estimate grow h over the 1996- 2007 period. Third,
they claimthe EPA' s reliance upon the growth factors result-
ed in unrealistic utilization estimtes. For exanple, 1998
utilization rates in sone states, such as M chigan and West
Virginia, are greater than the 2007 baselines estinmted by the
EPA.

Petitioners contend that the arbitrariness of the growh
factors is compounded by the fact that nore representative
growm h estimates were available. |In conducting its cost-
ef fecti veness anal ysis, the EPA used the IPMto generate
grow h assunptions for 1996-2001, as well as to generate
state-by-state EGJ utilization estimtes for 2007. Yet the
EPA did not use this data for the purpose of developing its
grom h factors for the 2007 baseline, and it offered no reason-
abl e explanation for its choice. Even if the EPA finds on
remand that its choice was the better one, failure to "exam ne
the relevant data and articulate a satisfactory expl anation for
its action"” either is arbitrary decisionmaki ng or at |east
prevents a court fromfinding it non-arbitrary. Mtor Vehicle
Mrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U S 29
43 (1983).

Page 11 of 23
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We confronted nearly identical challenges to the EPA s use
of growh factors to estinmate baseline NOx em ssions for 2007
in the section 126 litigation. See Appal achian Power Co. V.
EPA, Nos. 99-1200, et al. (May 15, 2001). Al though the NOx
SIP Call covers nore states than the section 126 rule, the
EPA' s met hodol ogi cal choi ces and expl anations (or |ack there-
of) were the sane. Therefore, we see no reason to depart
fromour conclusions in that litigation

There is no question that "[a]gency determ nati ons based
upon highly conplex and technical matters are 'entitled to
great deference.” " 1d., slip op. at 32 (quoting Public Ctizen
Heal th Research Group v. Brock, 823 F.2d 626, 628 (D.C. Gir.
1987)). The EPA has "undoubted power to use predictive
nodel s,"” such as the IPM but it nust "explain the assunp-
tions and mnet hodol ogy used in preparing the nodel" and
"provide a conplete analytic defense" should the nodel be
chal  enged. Small Refiner Lead Phase- Down Task Force v.

EPA, 705 F.2d 506, 535 (D.C. Cir. 1983) (citations and inter-
nal quotation marks omtted). "G ven the highly deferenti al
standard of review applied to such questions, and the EPA' s
clear authority to rely upon conmputer nodels in place of

i nconsi stent, inconplete, or unreliable enpirical data, the
Agency's decision to rely upon the IPM rather than the
projections offered by individual states, was not arbitrary and
capricious." Appal achian Power Co., slip op. at 34. Howev-
er, this Court cannot excuse the EPA's reliance upon a

met hodol ogy that generates apparently arbitrary results par-
ticularly where, as here, the agency has failed to justify its
choi ce.

In the case at hand, the EPA adopted a particul ar nethod-
ology to estimate EGQJ utilization rates in 2007 that generat-
ed seemingly inplausible results, such as a negative growh
forecast for some states in the com ng decade. The EPA
adopted this met hodol ogy wi thout offering any reasoned ex-
pl anation for its choice. The EPA' s decision not to use the
| PM projections for 2007 that were used to estinmate the cost-
ef fecti veness of em ssions controls may well have been rea-
sonable. So too may have been the EPA's choice to rely upon
| PM projections for the 2001-2010 period in order to gener-

Page 12 of 23
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ate a growth factor for the 1996-2007 period. However,
there is no way for us to tell because the EPA never offered
an explanation. Merely asserting that the choice was "rea-
sonabl e” is not enough

As we held in the section 126 litigation, so too here:

the EPA has not fully explained the bases upon which it
chose to use one set of growth-rate projections for costs
and anot her for budgets, nor has it addressed what

appear to be stark disparities between its projections and
real world observations. "Wth its delicate bal ance of

t horough record scrutiny and deference to agency exper-
tise, judicial review can occur only when agenci es explain
their decisions with precision, for '"it will not do for a
court to be conpelled to guess at the theory underlying
the agency's action ..." " Anerican Lung Ass'n v.

EPA, 134 F.3d 388, 392 (D.C. Cir. 1998) (quoting SEC v.
Chenery Corp., 332 U. S. 194, 196-97 (1947)). As a result,
we have no choice but to remand the EPA's EGQU growt h
factor determ nations so that the agency may fulfill its
obligation to engage in reasoned deci si onmaki ng on how

to set EGU growth factors and explain why results that
appear arbitrary on their face are, in fact, reasonable
det erm nati ons.

Id. at 37-38.
4. Cost - Ef fecti veness

Industry Petitioners nake the additional argunent that the
EPA failed to find the 2007 budgets achi evabl e at the $2, 000/
ton significant-contribution cut-off established in the NOx
SIP Call rule. Essentially, petitioners contend that the bud-
gets the EPA anal yzed for cost-effectiveness purposes were
different fromthe em ssion budgets inposed on the states.
This argunent is without nmerit. The em ssion budget |evels
t hensel ves are based upon reductions deened by the EPA to
be cost-effective. In the case of EGQUs, the EPA concl uded
that an average enissions rate of 0.15 | b/mBtu coul d be
achi eved at a cost of |ess than $2000/ton. NOx SIP Call, 63
Fed. Reg. at 57,399-403. Thus, insofar as the EPA properly
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generates, and adequately explains, estimted 2007 utilization
rates, it need not repeat its cost-effectiveness anal ysis.

B. Significant Contribution

Industry petitioners also allege that the TAs are arbitrary
because they rely upon em ssion inventories that are substan-
tially different fromthose that were used to make the initial
"contribution" findings for the NOx SIP Call. Essentially,
petitioners argue that because the TAs changed the underly-
ing state em ssion inventories and budgets, thereby altering
the relative contributions of upwi nd states to downw nd non-
attai nment, the EPA was obligated to reevaluate its "signifi-
cant contribution” findings for each of the affected states.
For exanple, the TAs decreased the 2007 baseli ne em ssions
for West Virginia, an upwi nd state, and increased baseline
em ssions for New York, a downw nd state. Due to this
change, petitioners contend, the EPA could not continue to
assune that West Virginia contributes to New York nonat -
tai nment wi thout additional analysis.

It is black-letter adm nistrative |aw that "[a] bsent special
circunmstances, a party nmust initially present its coments to
t he agency during the rul emaking in order for the court to
consider the issue.” Tex Tin Corp. v. EPA, 935 F.2d 1321
1323 (D.C. Cir. 1991) (citing Eagl e-Picher Indus. v. EPA 822
F.2d 132, 146 (D.C. Gr. 1987)). GCeneralized objections to
agency action or objections raised at the wong tinme or in the
wrong docket will not do. "An objection nmust be made with
sufficient specificity reasonably to alert the agency.” 1d. An
agency cannot be faulted for failing to address such issues
that were not raised by petitioners. Petitioners waived their
argunent, and can cite no "special circunmstances” to justify
their waiver.

Petitioners are able to cite no comments that were in the
rel evant docket that raise the significant contribution issue.
For exanple, petitioners note that the West Virginia Manu-
facturers Association argued that "[i]f EPA has in fact nade
adjustnments to the inventories, we believe that this would
dramatically affect the nodel ed i npact of the contribution of
upwi nd states and sources to downw nd ozone nonatt ai n-
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ment." The problemis that this docunment was submitted to

t he dockets for the section 126 and FIP rul emaki ngs, and was
not part of the TA rulenaking. Petitioners do cite other
docunents which were part of the rel evant rul enaking, but

t hese docunents do not address the significant contribution
argunent. This is insufficient; notice does not operate by
osnobsis. Having failed to raise their concern in the rel evant
agency docket, petitioners could perhaps have cured their

wai ver by seeking reconsideration before the EPA, but they
did not. Thus, petitioners waived their argument that the
EPA was required to revisit its significant contribution find-
i ngs.

I1l. State Petitioners

State Petitioners echo many of the argunents addressed
above. Their clains are unique insofar as they object to the
EPA' s inposition of "erroneous projections of their econonic
growm h" on states through the NOx SIP Call. Joint Brief of
Petitioning States at 4. The State Petitioners' primry com
plaint is with the EPA's reliance upon the IPMto generate
state-by-state growmh rates w thout promul gating a nmecha-
nismto review these projections based upon actual growh
rates. Petitioning states contend that the EPA' s projections
underestimate actual growh in sone affected states, but the
EPA refused to address this concern in the TA rul emaki ng.

VWi | e the EPA acknowl edged sone inconsistency between

| PM growt h projections and those provided by individual

states, the EPA rejected the claimthat the states' projections
are inherently nore reliable. State Petitioners claimthat it
was unreasonable for the EPA to reach this concl usion wth-

out conducting any analysis of the state projections.

State Petitioners aver that deference to the EPA s findings
in this area is unwarranted because deference is only due
wi thin an agency's area of expertise. See NRDC v. EPA, 194
F.3d 130, 136 (D.C. Cr. 1999). Wre the EPA making
envi ronnent al projections, they concede, deference would be
warranted. Since, however, the growh projections are es-
sentially econom c projections, this Court should give the
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EPA no nore deference "than it would to the agency's

predi cti ons of 2007 interest rates or the | evel of the Dow
Jones Index." Joint Brief of Petitioning States at 10 (citing
Montana v. EPA, 137 F.3d 1135, 1141 (9th Cir. 1998)). Wile

the EPA has authority to inpose emssion linmts on states,

they argue, it does not have the authority to regulate a state's
econom c growth. Insofar as the EPA has done this through

its growh projections, it has adopted an "overly broad"

readi ng of the CAA that "usurps States' sovereign power to
manage their own economic growh.” 1d. at 12.

The EPA raises the sanme untineliness argunments dis-
cussed above. See infra Part I1.A 1-2. W reject themfor
the sane reasons. However, insofar as the State Petitioners
seek relief beyond that which is provided above, their com
plaints are not well taken. The EPA has sufficient discretion
to use the IPMnodel in the first instance even if states
bel i eve that sone other state-specific nodeling is nore accu-
rate. \Wen it comes to these sorts of technical matters, the
EPA is entitled to great deference. See Environnenta
Action, Inc. v. FERC, 939 F.2d 1057, 1064 (D.C. Cr. 1991)
("[1]t is within the scope of the agency's expertise to make
such a prediction about the market it regul ates, and a reason-
abl e prediction deserves our deference notw thstanding that
there m ght al so be another reasonable view "). "[I]t is only
when the nodel bears no rational relationship to the charac-
teristics of the data to which it is applied that we will hold
that the use of the nodel was arbitrary and capricious.”

Appal achi an Power Co. v. EPA, 135 F.3d 791, 802 (D.C. Gir.
1998).

"That the EPA's projections depend, in large part, on
econom ¢ projections, rather than environnental factors,
makes little difference.” Appal achian Power Co. v. EPA
Nos. 99-1200, et al. (May 15, 2001), slip op. at 34. Congress
has del egated to the EPA the power to set emissions limts
under the Clean Air Act. Merely because this requires the
sel ection and utilization of conplex conputer nodels to fore-
cast future em ssions does not change the standard with
whi ch we eval uate the agency's actions, so |long as the agen-
cy's actions are, as here, confined to those technical issues
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that rmust be resolved for the agency intelligently to address
the matters over which Congress has given it authority. See
generally id.; Small Refiner Lead Phase- Down Task Force

v. EPA, 705 F.2d 506, 535 (D.C. CGr. 1983). State Petitioners
hyper bol i ¢ suggestion that the EPA's choice of industry fore-
casting nodels is tantamount to stock market forecasting is

si mply absurd.

Simlarly, that the EPA's selection of a conputer nodel
and forecasting nmethodol ogy results in the inposition of
em ssion controls on states that crinp econom c growth does
not change the underlying analysis. In Mchigan, this Court
squarely upheld the EPA's authority to establish state-
speci fic NOx budgets against a claimthat such authority
i npermi ssibly intrudes on the statutory rights of states to
select their own em ssion control policies in the first instance.
M chigan v. EPA, 213 F.3d 663, 686-87 (D.C. Cir. 2000).
Acknowl edging this point, State Petitioners seek to argue
that the M chigan hol di ng somehow | eft open the clai mthat
the EPA's authority to set state em ssion budgets did not
entail authority to nmake the state-specific growh projections
upon whi ch such em ssion budgets are inevitably based. This
is adistinction without a neaningful difference. Gven the
regul atory structure created by the Cean Air Act, the fornmer
authority clearly enconpasses the latter, notw thstanding
State Petitioners' veiled appeals to federalism principles.

For these reasons, we hold that State Petitioners are not
entitled to any relief beyond that which is entailed by re-
mandi ng the growth factor determ nations for further pro-
ceedings in response to Industry Petitioners' clainmns.

I'V. Non-Electric Generating Facility Issues

Non- El ectric Generating Petitioners ("Non-EGUJ Petition-
ers") make two additional argunents against the EPA' s TAs
to the NOx SIP Call. First, petitioners allege that the EPA
nodi fied its nethodol ogy for cal cul ati ng budgets for non-
EGQUs in its final rule wi thout providing non-EGJs wth
adequate notice of the change. Second, Non-EGUJ Petition-
ers claimthat insofar as the EPA' s em ssion budgets for
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Non- EGUs rely upon the source definitions remanded in

M chigan v. EPA, they are contrary to |law and nust be

remanded here as well, if not vacated in their entirety. W
conclude that the EPA's m sapplication of non-EGJ grow h
factors constituted little nore than clerical error, which the
EPA corrected w thout additional notice and coment.

VWil e petitioners erroneously chall enge the characterization

of the error as clerical, they do not challenge the power of the
EPA to correct clerical errors, conpare Uility Solid Waste
Activities Goup v. EPA, 236 F.3d 749 (D.C. Gr. 2001), and

we do not address that issue. The petitioners are therefore
not entitled to vacatur. However, petitioners are correct that
the EPA continues to rely upon source definitions that were

i ssued wi thout adequate notice and comment and renanded

in Mchigan. Therefore, we remand the source definitions

here as well.

A Not i ce

The EPA began the budget-setting process with inconplete
data on em ssion sources upon which to base its 2007 projec-
tions. The EPA al so began the process relying on one set of
growm h factors, Non-EGQUJ Petitioners charge, but then sub-
stituted other factors. The constant changes to the EPA' s
met hodol ogy, "conmbined with the virtual inaccessibility of the
files containing the growh factors,” made it inpossible for
affected parties to determ ne whether the EPA s cal cul ati ons
were reasonably accurate. Joint Brief of Non-Electric Gen-
erating/lndustrial Petitioners at 6. As the aggregate non-
EGU budget changed over tine, petitioners allege the EPA
did not maintain a consistent explanation for these revisions.
In the May 1999 TA, the EPA said that a fourteen percent
i ncrease in the aggregate non- EGU budget was due to source
reclassifications. My 1999 TA 64 Fed. Reg. at 26,299. 1In
the March 2000 TA, however, it clainmed that the budget
change was due to the EPA' s prior msapplication of the
proper growth factors. Rather than consistently nodify its
estimates, Petitioners attest that the EPA should have ex-
pl ai ned how the growmh factors were m sapplied and specifi -
cally sought comment fromaffected parties. |In failing to do
so, it disregarded regulated entities' rights to notice and
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comment. Even if providing such opportunity to coment
woul d have del ayed SIP inpl enentation, Non-EGU Petition-
ers argue that this would not authorize the EPA to deprive
regul ated entities of their rights to notice and coment.

The EPA responds that Non-EGQJ Petitioners allege no
nore than a harm ess procedural error. See 5 U S.C. s 706
(instructing courts to take "due account ... of the rule of
prejudicial error."). The EPA nerely adjusted inventory
data to fix clerical errors to ensure conformty between the
various rules. Petitioners had anple opportunity to conment
and yet have failed to identify "a single source that has not
been able to determne the growh factor assigned to it."
Brief for Respondent EPA at 42. The EPA readily admits
that it did not announce the correction of its previous m sap-
plication of non-EGQJ growh factors until the March 2000
TA. Insofar as Non-EQUJ Petitioners challenge specific
changes in the Non-EGQUJ portion of em ssion budgets, we
agree with the EPA. The record suggests that the changes
conpl ai ned of here were little nore than fixes to technica
errors, and not the sort of nodifications that evince a change
in policy or nethodol ogy. Therefore, this portion of the
petition for reviewis denied. Petitioners' entreaty at ora
argunent that their notice chall enge was tantanount to an
unintelligible rulemaking challenge is |ikew se denied, as it
cane too late

B. Source Definitions

Non- EGUJ Petitioners further challenge the EPA's reliance
upon regul atory definitions of EGQUs and non- EGUs that
were remanded by this Court in Mchigan. There, we found
that the EPA changed the definition of "EGQJ' in the fina
NOx SIP Call rule without providing sufficient notice and
opportunity to conment. M chigan, 213 F.3d at 692. The
altered definition reclassified sone non-EGJs as EGUs.
This is significant because the EPA assuned that EGUs can
reduce nore NOx em ssions cost effectively, on a percentage
basi s, than can non-EGQJs. The EPA naintains that a new
source definition rulemaking is immnent, see Brief for Re-
spondent EPA at 51 ("EPA is, in fact, presently reconsidering
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its EGQJ definition and intends to issue a proposed rule in the
near future, perhaps as early as Decenber 2000."). However,
as of oral argunent, a year had passed since the M chigan
remand and the EPA had yet to initiate new adm nistrative
proceedi ngs on source definitions.

Non- EGQU Petitioners maintain that the EPA's continued
reliance on the remanded source definitions requires remand-
ing and vacating the TAs in their entirety because the EPA
cannot accurately apply growh factors and cal cul ate state
budgets until source categories are final. The EPA contends
that Non-EGU Petitioners seek nore relief here than they
were afforded in Mchigan. As the EPA notes, we did not
vacate the budgets or any other portion of the NOx SIP Cal

in Mchigan. Instead, we left the budgets in place while
EPA reconsi dered a handful of narrow issues, including the
proper delineation of what constitutes an EGQU. It seens

that Non-EGU Petitioners are entitled to the sane relief
here-no nore and no |l ess. Therefore, because the "EPA did
not provide sufficient notice and opportunity to comrent for
its redefinition of EGJUs," 213 F.3d at 693, we remand this
portion of the rulemaking to the EPA for further consider-
ation in light of this opinion and that in M chigan

V. Mssouri ("Split-State Petitioners")

A group of Mssouri utilities and the Gty of |ndependence,
M ssouri ("Split-State Petitioners") argue that the Technica
Amendnents are unl awful insofar as they establish a budget
for the state of Mssouri. |In Mchigan, this Court vacated
and remanded the NOx SIP Call insofar as it applied to
M ssouri because the EPA's M ssouri NOx budget was "cal cu-
| ated on the basis of hypothesized cutbacks from areas that
have not been shown to have nade significant contributions.”
213 F.3d at 684. Specifically, the EPA set a NOx em ssion
budget for the entire state of M ssouri, even though the
conput er nodel s upon which the EPA relied only included
the eastern portion of the state. Before requiring a state or
portion thereof to control em ssions that make a "significant"
contribution to downw nd nonattai nnent, we held the EPA
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"must first establish that there is a neasurable contri bu-

tion." I1d. at 683-84 (enphasis in original). \Were the
agency's own data "incul pate part of a state and not anot her,
EPA shoul d honor the resulting findings." 1d. at 684.

Even t hough the NOx em ssion budget for M ssouri was
vacated and remanded in M chigan, the EPA included M s-
souri's budget in the TAs. It is undisputed that insofar as
the TAs include a statewi de M ssouri em ssion budget they
are unl awful under M chigan. The only real dispute between
Split-State Petitioners and the EPA is on the proper remedy
for EPA's failure to address the M chi gan hol di ng.

Split-State Petitioners contend that this court nust vacate
the entire Mssouri budget, covering the budget for the "1-
hour" ozone standard as well as the "8-hour” ozone standard
at issue in American Trucking Ass'ns v. EPA, 175 F. 3d 1027,
reh' g granted in part and denied in part, 195 F.3d 4 (D.C.
Cr. 1999), rev'd in part sub nom Witman v. American
Trucking Ass'ns, 121 S. . 903 (2001). The EPA prefers a
nmore imted remand. In Mchigan, this Court vacated the
budget for the 1-hour standard, but stayed addressing the
applicability of the 8-hour standard to the NOx SIP Call, at
the EPA's request, due to the pendency of the American
Trucking litigation. Mchigan, 213 F.3d at 671. On this
basis, we only resolved issues involving the EPA's 1-hour
ozone standard, |eaving issues related to the 8-hour standard
until anot her day.

Because we did not consider 8-hour issues in Mchigan, the

EPA suggests, we should only vacate and remand M ssouri's
budget under the 1-hour standard and stay consideration of a
statewi de M ssouri budget under the 8-hour standard pend-
ing conpletion of litigation. In other circunstances, we

m ght be inclined to offer the nore nodest renedy the EPA
suggests. After all, the EPA is sinply asking that the
judgrment in this case mirror that in Mchigan, and that this
Court stay consideration of the 8-hour basis for Mssouri's
budget until such tine as the stay on the 8-hour standard is
lifted. Wre there reason, any reason, to believe that the
EPA could justify a statewi de M ssouri budget based upon
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exi sting record evidence, this would be a prudent step. As it
happens, the record and briefing in M chigan addressed both
standards, and the EPA offered no evidence that woul d

suggest western M ssouri contributes significantly to down-

wi nd nonattai nment of any ozone standard. The EPA as-

serts that "it is entirely possible that the EPA's record could
support including Mssouri in the SIP Call under the 8-hour
standard and assigning it a budget."” Brief for Respondent

EPA at 49. However, the EPA does not dispute that it has

never nodel ed western M ssouri sources under any standard.

In other words, it is undisputed that the EPA has no nore

anal ytical basis for setting a statewi de M ssouri NOx budget
under the 8-hour standard than it did for the 1-hour stan-
dard, for which it had no analytical basis at all. Wile there
may be areas for which the EPA could, with existing data and
analysis, justify setting an em ssion budget for purposes of

t he 8-hour standard, but not for purposes of the 1-hour
standard, western M ssouri is not anong them

So long as any statew de NOx budget remains in place,
Split-State Petitioners and other entities potentially subject
to em ssion controls in western Mssouri mnust operate under
the cloud of potential future controls. Therefore, we find it
prudent to vacate and remand the TAs insofar as they include
a budget for M ssouri under any ozone standard. Wile we
vacate and renmand the statew de M ssouri budget, it should
be clear that we take this step only upon the record proffered
to date. As noted above, the EPA concedes that it has never
conducted the anal yses that would be required to i npose a
st atewi de budget for Mssouri. Should the agency ever con-
duct such anal yses and, for instance, nodel the contribution
of facilities |located in western M ssouri to downw nd nonat -
tai nment of the 8-hour standard, it is quite possible that such
a budget could be justified. This decision should be read
neither to endorse nor to preclude such action. |If the EPA
some day decides to i npose a statew de NOx budget for
M ssouri, that decision will be evaluated on its own nerits at
that tine.
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VI . Concl usi on

In accordance with the above, we remand the EPA' s EQU
grom h factors as well as the source definitions challenged by
Non- EGJ Petitioners. W further remand and vacate the
NOx emi ssion budget for Mssouri. Wth respect to all other

i ssues, including those not discussed expressly herein, the
petitions are denied.
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