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Fred B. Jacob, Attorney, National Labor Rel ations Board,
argued the cause for respondent. Wth himon the brief were
Li nda Sher, Associate Ceneral Counsel, Aileen A Arnstrong,
Deputy Associ ate CGeneral Counsel, and Margaret A Gai nes,
Supervi sory Attorney.

James B. Coppess argued the cause for intervenors. Wth
himon the brief were Mchael B. N chol son and Laurence
Gol d.

Bef ore: Edwards, Chief Judge, Randol ph and Garl and,
Circuit Judges.

pinion for the Court filed by Chief Judge Edwards.

Edwar ds, Chief Judge: The petitions for reviewin this case
chal | enge an order of the National Labor Rel ations Board
("NLRB" or "the Board") dismissing a conplaint alleging a
breach of a union's statutory duty of fair representation
("DFR'). Petitioners are individual enployees who are rep-
resented in collective bargaining by the International Union
United Autonobil e, Aerospace and Agricultural |nplenment
Workers of America ("the Union"); petitioners are not nem
bers of the Union, however. The "Union" in this case in-
cludes two related entities: the International, which is the
organi zati onal body that coordinates the Union's activities
and is also the collective bargai ning agent for represented
enpl oyees; and local chapters, which carry out the policies of
the International. As nonmenbers, petitioners may insist
that their union dues and fees be used only to defray costs of
col l ective bargai ning and contract adm nistration, not for
"nonrepresentational" activities such as political or ideol ogica
advocacy. Nonnenbers who so insist are charged a reduced
"agency fee" that is intended to correspond only to that
portion of the Union's expenditures used for representationa
activities.

In the principal petition for review, several nonnenbers
claimthat the nethod used by the Union to determ ne the
percent age of dues and fees expended on representationa
activities (and, concomtantly, the reduced agency fee owed
by nonmenbers) violates the Union's duty of fair representa-
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tion. The conplaint before the Board charged that the Union
unlawful Iy used a "l ocal presunption” to calculate fees owed
by nonmenbers. Under the disputed |ocal presunption, the
Union first determ ned the percentage of dues and fees
expended by the International on representational activities;
the Union then assunmed that the International and |oca
chapters spent the same proportion of their fees on charge-
able activities, even though Union records indicated that |oca
chapters routinely spend a greater proportion of their fees on
chargeabl e activities. The Board found that the Union's use
of a local presunption was not a violation of the Union's duty
of fair representation. See International Union, United
Auto., Aerospace and Agric. |nplenment Wrkers, 328

N.L.R B. No. 175, 1999 W 632712 (1999) ("Oder").

The second petition for review involves a conpl aint that
Ceorge Glly, a nonnmenber of the Union since 1985, was
unl awful Iy di scharged for failure to pay union dues. The
conpl aint before the Board alleged that M. Glly was enti -
tled to a notice stating the anmount by which his fee would be
reduced if he filed an objection to the fee, as well as an
expl anation as to how the reduced fee was cal cul ated. Unlike

the other petitioners, M. Gally never filed an objection to the

uni on fees, and he was terni nated for nonpaynent of ful

uni on dues. The Board upheld the discharge of M. Glly,
finding that the duty of fair representati on does not require
that potential objectors be apprised of the percentage of
funds spent by the Union on nonrepresentational activities.
See Order, 1999 W 632712, at *6-7.

W uphold the Board's decision as to the |ocal presunption

grant M. @Glly's petition, and remand the case to the Board
for an appropriate remedy. The Board determ ned that,

under the particular circunstances of this case, the Union's
application of a |ocal presunption was not arbitrary, discrim-
natory, or in bad faith. There was substantial evidence
presented in the record to support this conclusion. The

Board concedes, however, that M. Glly's petition nmust be
granted given this court's recent decision in Penrod v. NLRB
203 F.3d 41 (D.C. Cr. 2000).
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| . Background

The facts of this case are straightforward and undi sput ed.
Petitioners work for a nunber of different enployers with
whom t he Uni on engages in collective bargaining as the
| awf ul bargai ni ng agent for represented enpl oyees. The
petitioners, however, chose to becone or remai n nonnenbers
of the Union. The Union receives dues and fees from al
enpl oyees in represented bargaining units. The dues and
fees normally are collected by |ocal chapters, which retain
38% of the noney and remt 62%to the International. The
locals remt an additional 3% of collected nonies to the
International's Community Action Program thus reducing
the locals' share of dues and fees to 35% Both the l|ocals and
the International spend funds to defray costs of collective
bar gai ni ng and contract admi nistration and al so to support
nonr epresentational activities such as |obbying and politica
canpai gning. The Supreme Court has held, in Comunica-
tions Whrkers v. Beck, 487 U S. 735 (1988), that nonnenbers
of a union may request that their dues and fees be reduced by
t he percentage of funds allocated by the union to nonrepre-
sentational activities. Individuals who make such a request
have cone to be known as "Beck objectors.”

In 1989, the Union established a two-step Beck "objection
procedure" for nonnenbers. In the first step, a nonnenber
who objects to paying fees for nonrepresentational activities
recei ves the Unions' Report of Expenditures in Providing
Col l ective Bargaining Related Services ("Report”). 1In the
second step, an objector who is not satisfied with the Report
can, within 45 days after the Report is issued, file a witten
objection which is then submitted to a neutral arbitrator for
resolution. Al clains submitted to arbitration are governed
by the rules of the American Arbitration Association. During
t he pendency of a nonnmenber's claim the Union is required
to place the disputed fees in an interest-bearing escrow
account. In any case in arbitration, the Union bears the
burden of establishing the accuracy of its fee calcul ation

Petitioners in this case (except for petitioner CGeorge Gally)

filed Beck objections, requesting an accounting of the Union's
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nonr epresent ati onal expenditures. None of the petitioners,
however, invoked the arbitration process. Petitioner Gally
never filed an objection, opting instead to cease payi ng dues
in 1990. Under the applicable union-security clause, covering
the bargaining unit in which M. Glly worked, a failure to
pay dues was grounds for term nation. At the Union's re-
quest, M. Glly was termnated on April 9, 1991. Subse-
quently, on April 12, 1991, M. Glly filed a charge with the
Board chal l enging his term nation, and requesting reinstate-
ment and back pay.

In June 1992, the Union provided the required Report to
each Beck objector. The Report cal culated the Union's ex-
pendi tures on representati onal and nonrepresentational activ-
ities for the 1991 fiscal year. The Report al so contained a
certified public accountant's audit of the International's finan-
cial records, and detail ed how the 65% of fees received by the
International was spent. The Report provided no breakdown
of the nonies spent by the Union's |ocal chapters. The Union
expl ai ned this absence by invoking the so-called "local pre-
sunption," stating:

This report will not attenpt separately to analyze the
expendi tures of each of the Local Unions in which UAW
represented enpl oyees participate.... Because of the
accounting and reporting difficulties inherent in attenpt-
ing to anal yze separately the expenditures of each of the
Local Unions, this Report will analyze only the expendi -
tures of the International Union, UAW The same pro

rata all ocati on between Chargeabl e Expenditures and
Remai ni ng Expenditures determ ned for the Internation-
al's expenditures will then be applied to that portion of
the dues and fees retained by the various Local Unions

i nvol ved.

This procedure is justified because the vast nmajority of
the UAW s Remai ni ng Expenditures activities, including
especially political |obbying and organizing, are funded
and conducted by the International Union. Conpared to
the International, Local Unions thus invariably expend a
greater portion of the resources perform ng Chargeabl e
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Expendi ture activities such as bargai ning contracts, han-
dling grievances, conducting arbitration hearings and

ot herwi se adm ni stering collective bargai ni ng agree-
ments. By applying the sane allocation of Chargeable
Expendi tures and Renmi ni ng Expenditures to the Local
Unions as that determined for the International Union
therefore, Objectors covered by NLRA union security
agreenments are being required to pay a snaller anount
than woul d be the case if each Local Union's expendi -
tures were separately anal yzed.

Report of Expenditures Incurred in Providing Collective Bar-
gai ning Rel ated Services for Fiscal Year 1991, at 3-4, reprint-
ed in Appendix ("App.") 58-59.

Petitioners filed charges with the NLRB, arguing that the
Union's application of the local presunption violated the
Union's duty of fair representation and, therefore, was an
unfair |abor practice. Petitioners requested that the union
security clause be struck fromthe Union's collective bargain-
i ng agreenents, that each enpl oyee be notified of his rights
under the NLRA, and that petitioners be given conplete
restitution of all agency fees, with interest. On Cctober 26,
1992, the General Counsel issued a consolidated conpl aint
against the Union and its | ocals, contending that the Union
violated s 8(b)(1)(A) of the National Labor Relations Act
("NLRA" or "the Act"), 29 U S.C. s 158(b)(1)(A) (1994), by
relying on a "factually unsupported 'l ocal presunption.’ "

The General Counsel also alleged that Gally's termnation
constituted an unfair |abor practice under s 8(b)(1)(A) and

s 8(b)(2) of the Act, 29 U . S.C. ss 158(b)(1)(A), (b)(2), because
the Union did not provide Gally with sufficient information to
deci de whether to file a Beck objection. On June 10, 1993,
the CGeneral Counsel noved both to transfer the case to the
Board and for summary judgnment. On June 16, 1993, the

Board i ssued an order transferring the case to the Board and

a Notice to Show Cause why the notion for summary judg-

ment should not be granted. All parties filed briefs in
response.
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On August 16, 1999, the Board issued its decision dismss-
ing the conplaint. The Board agreed that "the use of a
totally unreasoned or unsupported |ocal presunption would
not nmeet a union's duty of fair representation, because it
woul d not provide objectors with sufficient information to
enabl e themto deci de whether or not to chall enge the union's
figures.” Order, 1999 W. 632712, at *5. The Board went on
to find that the Union "provi ded adequate support for [its]
use of the local presunption in this case.” 1d. The Board
stated that the Union's justification (i.e., that |ocal chapters
expend a greater proportion of their funds on representation-
al activities than the International) explained why the |oca
presunption "is justified under the circunstances.” 1d. The
Board found that, because the Union conputed the anount of
chargeabl e activities conducted by each | ocal based on the
International's actual expenditures, "the objecting enpl oyees

will likely pay less in dues and fees.”" 1d. The Board noted
further that the enployees had a renedy if they thought

otherwise: "[T]hey can | odge a challenge, and the Local wll
be put to its proof.” Id. |In disnmssing the conplaint, the

Board held that the use of the local presunption "was not
arbitrary, discrimnatory, or in bad faith, and therefore does

not violate the [Union's] duty of fair representation.” 1d.
Finally, the Board held that Gally was not unlawfully term -

nat ed, because he had no right to receive information regard-

i ng the percentage of funds spent by the Union on nonrepre-
sentational activities until after he filed a Beck objection. See
id. at *6-7.

I1. Analysis
A Glly's Petition

After M. Glly's petition for review had been filed, the
court issued Penrod, holding that potential objectors Iike M.
Gally are entitled to be inforned of the anmount by which
their fees would be reduced were they to becone Beck
objectors. See Penrod, 203 F.3d at 47-48. Board counse
acknow edges that the Penrod decision controls the disposi-
tion of M. Glly's petition, because the Union never provided
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the required information to M. Gally. It is unclear, however,
whether M. @Glly is entitled to the renedy he seeks, given
the Supreme Court's hol ding that objecting nonmenbers are

not excused from payi ng di sputed agency fees until a fina
judgnment is rendered in their favor. See Brotherhood of Ry.

& S.S. Cerks v. Allen, 373 U.S. 113, 120 (1963). Accordingly,
we grant M. Glly's petition for review and remand the case
to the Board to determ ne an appropriate renedy for the
Union's statutory violation. See South Prairie Constr. Co. V.
Local No. 627, Int'l Union of Operating Eng'rs, 425 U.S. 800,
805-06 (1976) (per curiam (holding that appeals court

usurped role of NLRB by reversing Board's | egal conclusion

and proceedi ng to decide issue of fact that should be deci ded
by Board in the first instance).

B. Beck Objectors' Petition for Review
1. Standard of Revi ew

The conplaint in this case contends that the Union breach-
ed its statutory duty of fair representation. Duty of fair
representation clainms are sonewhat of an oddity under the
NLRA. This is so because the NLRA, |ike the Railway
Labor Act, 45 U.S.C. ss 151-188 (1994 & Supp. IV 1998), has
no express provision establishing a duty of fair representation
or declaring a DFR breach to be an unfair |abor practice.
Rather, DFRis a judicially-crafted doctrine that was first
recogni zed (in an application of the Railway Labor Act) by
the Suprene Court in Steele v. Louisville & Nashville Rail -
road Co., 323 U. S. 192, 204 (1944), in the context of a union's
negoti ati on of an agreenent that included racially discrim na-
tory provisions. The duty "has grown enornously in scope
since 1944, however, from avoiding racial discrimnation to
providing daily representation.” International Union of the
United Ass'n of Journeynen & Apprentices of the Plunbing
& Pipefitting Indus. v. NLRB, 675 F.2d 1257, 1264 (D.C. Cr.
1982). The scope of DFR under both the Railway Labor Act
and the NLRA is simlar. See Davenport v. International
Bhd. of Teamsters, 166 F.3d 356, 361 n.4 (D.C. Cr. 1999)
(noting that "[c]ases describing the scope of the duty freely
cite precedents under both statutes”); see generally The
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Changi ng Law of Fair Representation (Jean T. MKel vey,
ed., 1985).

A union breaches its duty of fair representation when its
conduct toward represented enployees is "arbitrary, discrim-
natory, or in bad faith." Vaca v. Sipes, 386 U S. 171, 190
(1967). In the instant case, petitioners' conplaint is properly
understood as a claimthat the Union's use of the disputed
| ocal presunption is arbitrary. There is no contention that
the Union acted pursuant to sone "bad faith" notive or that
t he Uni on has sonehow engaged in unlawful "discrimnation."

Rat her, an allegation of arbitrary action is at the heart of the
conpl ai nt here.

In considering DFR conplaints that are preni sed on asser-
tions of arbitrary action, the courts and the Board accord
deference to a union, finding a DFR breach only if the union's
action "can be fairly characterized as so far outside a 'w de
range of reasonableness' " that it is entirely irrational. Air
Line Pilots Ass'n, Int'l v. ONeill, 499 U S 65, 78 (1991)
(quoting Ford Motor Co. v. Huffman, 345 U. S. 330, 338
(1953)). The Board does not require that a union prove "that
the choices it makes are better or nore |ogical than other
possibilities," but, instead, that the union "act[s] on the basis
of relevant considerations,” not arbitrary ones. Reading
Anthracite Co., 326 N.L.R B. No. 143, 1998 W 726724, at *2
(1998); see also Marquez v. Screen Actors @uild, Inc., 525
U S. 33, 45-46 (1998) (nmaking it clear that a union has "room
to make discretionary decisions and choices, even if those
judgnments are ultimately wong"). |ndeed, even though the
standard is based in principles of "reasonabl eness," proof of
negl i gence does not establish a breach of the duty. See
Le' Mon v. NLRB, 952 F.2d 1203, 1205 (10th Cir. 1991).

Just as the Board reviews the Union's actions with defer-
ence, we accord substantial deference to the Board's deci sion
W will set aside a decision of the Board only if it "acted
arbitrarily or otherwi se erred in applying established law to
the facts" at issue, International Union of Elec., Elec., Sala-
ried, Mach. & Furniture Workers v. NLRB, 41 F.3d 1532,

1536 (D.C. Cir. 1994) (internal quotation marks omtted), or if
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its findings are not supported by "substantial evidence," 29
US. C s 160(f) (1994). 1In the context of this case, the
substanti al evidence standard is npbst pertinent. See Boiler-
makers Local No. 374 v. NLRB, 852 F.2d 1353, 1358 (D.C

Cir. 1988) (reviewing Board's duty of fair representation
deci si on under substantial evidence standard); see also

Le' Mon, 952 F.2d at 1205-06 (review ng for substantial evi-
dence where Board found no breach of duty); Tenorio v.

NLRB, 680 F.2d 598, 601 (9th Cir. 1982) (review ng for
substanti al evidence where Board found no breach of duty).

Substantial evidence "is 'nore than a nere scintilla. It
means such rel evant evidence as a reasonable m nd m ght
accept as adequate to support a conclusion.' " Mcro Pacific
Dev. Inc. v. NLRB, 178 F.3d 1325, 1329 (D.C. Cr. 1999)
(quoting Consolidated Edison Co. v. NLRB, 305 U. S. 197, 229
(1938)). This court will uphold the Board's decision upon
substantial evidence even if we would reach a different result
upon de novo review See Perdue Farns, Inc., Cookin' Good
Div. v. NLRB, 144 F.3d 830, 834-35 (D.C. Gr. 1998). 1In
undert aki ng substanti al evidence review, we consider not just
t he evidence that supports the Board' s decision, but any
evidence in the record that "fairly detracts fromits weight.’
Tenorio, 680 F.2d at 601. The posture of the instant case
calls for singular deference, as petitioners nust show t hat
there was a | ack of substantial evidence to support the
Board's finding that the Union's actions fell within a broad
range of reasonabl eness.

The significant nature of the deference due to the Board in
DFR cases is cogently expl ai ned by Chief Judge Posner in
International Ass'n of Machinists & Aerospace Wrkers v.
NLRB, 133 F.3d 1012, 1016 (7th Cr.), cert. denied sub nom
Strang v. NLRB, 525 U.S. 813 (1998). Chief Judge Posner's
opi nion aptly observes:

Al the details necessary to nmake the rule of Beck
operational were left to the Board, subject to the very

light review authorized by Chevron. It is hard to think

of a task nore suitable for an adm nistrative agency t hat
specializes in |labor relations, and less suitable for a court
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of general jurisdiction, than crafting the rules for trans-

lating the generalities of the Beck decision ... into a
wor kabl e system for determ ning and coll ecti ng agency
f ees.

133 F.3d at 1015. W agree. |In other words, given the
nature of the DFR doctrine, a court reviews with deference a
Board decision that was itself nade with deference to the
Uni on. This does not nean that our review is toothl ess but
nmerely that we nust be very cautious in entertaining an
invitation to reverse the Board.

2. The Merits of Petitioners' Argunents

The Union and petitioners' enployers have negoti at ed
t hrough col |l ective bargai ning "uni on-security clauses” that
permt the Union to collect fees fromall represented enpl oy-
ees, even those who elect not to join Union nmenbership. The
Supreme Court has held that the collection of fees is perm s-
sible, subject to certain limting conditions. In Abood v.
Detroit Board of Education, 431 U S. 209 (1977), the Suprene
Court ruled that a union representing public enployees could
col l ect "agency fees" from nonnenbers, but that nonnem
bers had a constitutional right not to have any portion of their
fees used for nonrepresentational, ideological activities. 431
U S. at 234. Subsequently, in Chicago Teachers Union v.
Hudson, 475 U.S. 292 (1986), the Court explained how this
bal ance nust be struck

Basi ¢ considerations of fairness, as well as concern for
the First Anendnent rights at stake, ... dictate that

the potential objectors be given sufficient information to
gauge the propriety of the union's fee. Leaving the
nonuni on enpl oyees in the dark about the source of the
figure for the agency fee--and requiring themto object

in order to receive information--does not adequately
protect the careful distinctions drawn in Abood.

475 U S. at 306.

The Court in Hudson found the information given nonmem
bers inadequate, because it did not "identify[ ] the expendi -
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tures for collective bargaining and contract adm nistration
t hat had been provided for the benefit of nonnenbers as well
as nenbers--and for which nonmenbers as well as nenbers

can fairly be charged a fee." 1d. at 306-07. The Court
expl ai ned:

We continue to recognize that there are practical reasons
why "[a] bsolute precision” in the cal cul ation of the charge
to nonnenbers cannot be "expected or required." Thus,

for instance, the Union cannot be faulted for calcul ating
its fee on the basis of its expenses during the precedi ng
year. The Union need not provide nonnenbers with an
exhaustive and detailed list of all its expenditures, but
adequat e di scl osure surely would include the major cate-
gories of expenses, as well as verification by an i ndepen-
dent auditor. Wth respect to an itemsuch as the

Uni on's paynment of $2,167,000 to its affiliated state and
nati onal |abor organizations, for instance, either a show
ing that none of it was used to subsidize activities for
whi ch nonmenbers may not be charged, or an expl ana-

tion of the share that was so used was surely required.

Id. at 307 n.18 (citations omitted) (alteration in original).

For our purposes, the nost recent piece of the puzzle was
added by Beck. The Court's decision in Beck extends the
| ogi c of Abood, which rested on constitutional grounds, to the
statutory DFR context. The Beck Court concl uded t hat
s 8(a)(3) of the NLRA "authorizes the exaction of only those
fees and dues necessary” for the union to performits duties
as the exclusive representative of enployees on | abor-
managenent issues. 487 U.S. at 762-63. Accordingly, the
Court held that nonmenbers may bring a claimfor inproper-
Iy charged agency fees as a breach of the duty of fair
representation. See id. at 745. Beck does not purport to
enunci at e procedures by which unions are to verify their
cal cul ations of the proportion of agency fees attributable to
representational activities.

This case is franed by the axes of Hudson and Beck
Hudson establ i shes the procedural grounds by which unions
representing public enployees nust defend their apportion-
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ment of charges for representational and nonrepresentationa
activities. Beck establishes that private sector nonmemnber
enpl oyees may bring an action, based on the union's duty of
fair representation, contesting the use of agency fees for
nonrepresentational activities. Al though Hudson invol ved
constitutional concerns, this court has applied the basic pro-
tections of Hudson to the Beck-defined DFR cases invol ving
private sector enployees. See Abrans v. Comunications
Workers, 59 F.3d 1373, 1379 n.7 (D.C. Gr. 1995); see also
Mller v. Air Line Pilots Ass'n, 108 F.3d 1415, 1424-25 (D.C
Cr. 1997) (remanding for District Court to resolve factua

di spute as to whether audit nmet Hudson's requirenents),

aff'd on other grounds, 523 U S. 866 (1998). This court also
has held that Beck objectors are entitled to the sane proce-
dural protections described in Hudson for challenging a
union's apportionment. See Ferriso v. NLRB, 125 F.3d 865,
869-70 (D.C. Cir. 1997). None of these cases, however,
addressed the issue raised here: My a union use a | ocal
presunption to allocate between representational and nonre-
presentational activities?

Petitioners' conplaint rests on two principal argunents.
First, petitioners contend that the use of a | ocal presunption
can never be squared with Hudson. Second, petitioners
contend that the Union's use of the | ocal presunption in this
case was factually unsupported. Respondent contends that
we may not consider the first argunent, because it was not
part of the conplaint before the Board. While it is true that
both petitioners and the General Counsel distanced them
selves rhetorically froma per se assault on the |ocal presunp-
tion, a fair reading of the General Counsel's argunents before
the Board, and petitioners' argunents before this court, belie
this claim The General Counsel, for instance, stated that a
| ocal presunption is "factually supported” only when the
Uni on "denonstrate[s] that the | ocal spent at |east as great a
proportion of its total expenditures for chargeabl e purposes
as did the [I]nternational.” Br. of Counsel for the Cenera
Counsel to the NLRB 23, reprinted in App. 288. Under this
formul ation, there would be nothing left of the presunption
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Accordingly, we will address both contentions raised by peti-
tioners.

On the first point, we reject petitioners' claimthat a | oca
presunption is per se unlawful. Indeed, the law of the circuit
is clear on this point, for this court previously has approved
the use of a local presunption. See Finerty v. NLRB, 113
F.3d 1288 (D.C. Cir. 1997). The petitioners in Finerty chal -
| enged the Conmuni cati ons Workers of Anerica's ("CMA")
cal cul ati on of chargeabl e versus non-chargeable activities,
because it was based on the COM' s national expenditures,
and not broken down unit-by-unit. The court, relying on
Lehnert v. Ferris Faculty Association, 500 U S. 507, 524
(1991), upheld the Board's finding that such notice did not
violate the CM's duty of fair representation. Finerty ob-
served that

judicial precedent supports the Board's finding that use
of a "local presunption” in allocating expenses--i.e., an
assunption that allocation on a union-w de basis is
equivalent to allocation on a unit-by-unit basis--is rea-
sonabl e.

113 F.3d at 1289 (enphasis added).

I n uphol ding the use of the local presunption, the decision
in Finerty was guided by Price v. International Union
United Autonobile, Aerospace & Agricultural |nplenent
Workers, 927 F.2d 88 (2d Gr. 1991). See Finerty, 113 F. 3d at
1292. Price, in fact, involved the sane fee reduction proce-
dure at issue in the instant case. Both Price and Finerty
pl ace enphasis on the Supreme Court's observation in Hud-
son that " '[a]bsolute precision' in the calculation of the
charge to nonmenbers cannot be 'expected or required.' "
See id. (quoting Price, 927 F.2d at 94 (quoting Hudson, 475
U S at 307 n.18)).

Admittedly, Finerty did not squarely face the issue pre-
sented here. In Finerty, the Union took all of its expenses,
separated theminto chargeabl e and non-chargeabl e expenses,
and assuned that this proportion would apply throughout al
of its units. Here, the Union has conducted an audit of only
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65% of its fee expenditures (those fees collected by the
International), and then assuned that the |ocals had at | east

t he sane proportion of non-chargeabl e expenses as the Inter-
nati onal. Wen considering the permissibility in general of a
| ocal presunption, however, this is a distinction wthout dif-
ference. Finerty stands firmy for the proposition that a
union may forego cal cul ation of |ocal-by-1ocal expenditures

and rely on overall expenditures to cal cul ate an advance fee
reduction. This is all, as a matter of broad principle, that is
at issue with respect to the general permissibility of the |oca
presunpti on.

Petitioners strain to suggest that reading Finerty to ap-
prove of the use local presunptions creates an intra-circuit
conflict, because of this circuit's endorsenent of Hudson
procedures in the context of private enploynent relation-
ships. Petitioners' assertion rests on a readi ng of Hudson
that this circuit has rejected, nanely, that Hudson requires
each individual local to calculate its expenditures to neet the
Hudson/ Beck requirements. Petitioners seemto suggest
that those cases that applied Hudson principles to private
enpl oyees (e.g., Ferriso and Abrans) by inplication institut-
ed a requirenent that every |l evel of union hierarchy precisely
calculate its expenses. Hudson does not nandate this out-
conme. The only |l anguage that arguably supports this reading
of Hudson is the Court's conment that the teacher's union's
paynment of $2,176,000 (53% of its total expenditures) to
affiliated state and national |abor organizations required "ei-
ther a showi ng that none of it was used to subsidize activities
for which nonmenbers may not be charged, or an expl anation
of the share that was so used.” 475 U. S. at 307 n.18. This
does not preclude the use of a | ocal presunption to explain
the cal cul ati on of the reduced agency fee; it sinply requires
this court to inquire whether that explanation is sufficient to
nmeet the overarching requirenent of Hudson, that nonnem
bers receive an "adequate di sclosure of the reasons why" they
must pay a certain agency fee. 1d. at 307.

W recogni ze that sonme of our sister circuits have ap-
proached this question froma different perspective. See
Prescott v. County of El Dorado, 177 F.3d 1102, 1108 (9th Cr.
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1999) (finding use of local presunption unconstitutional), va-
cated, 120 S. . 929, reinstated in part, 204 F.3d 984 (9th
Cir. 2000); Hohe v. Casey, 956 F.2d 399, 410-11 (3d G r. 1992)
(rejecting a local presunption); Lowary v. Lexington Loca

Bd. of Educ., 903 F.2d 422, 431 (6th Cr. 1990) (finding a |oca

uni on presunption unconstitutional). In our view, however,
t hese deci sions do not stand for the broad proposition that a
| ocal presunption is per se unlawful. See Prescott, 177 F.3d

at 1108 (stating that the court did "not decide that each little
unit in the [Union's] firmanment nust necessarily be subjected
to a separate verified audit of its expenditures"); Hohe, 956
F.2d at 410 (finding notice inadequate because the union

of fered no "explanation or justification" for presunption);
Lowary, 903 F.2d at 431 (declaring unconstitutional |oca
presunption that operated to shift the burden of proof in
arbitration). Nonetheless, the fundanental issue before this
court, as even petitioners grudgingly concede in their reply
brief, is whether the Board reasonably allowed the use of the
| ocal presunption in this case. W turn now to that issue.

On the record at hand in this case, we find substanti al
evi dence to support the Board' s conclusion that the Union
acted within a "wi de range of reasonabl eness,” Ford Mot or
Co., 345 U. S at 338, and that the Union's use of the |oca
presunpti on was not arbitrary. The Board found that the
Union's use of the |ocal presunption was not "arbitrary,
discrimnatory, or in bad faith" for two primary reasons.
First, the Board found that the Union's reasoning that |ocals
proportionately spend at |east as much on representationa
activities to be "justified under the circunstances.” O der
1999 W 632712, at *5. Second, the Board noted that the
enpl oyees coul d chal l enge the locals' allocation if they chose,
and "the Local will be put to its proof.” 1d. The Board's
deci sion al so nentions in passing the Union's suggestion that
use of the Il ocal presunption reduced accounting and report -

i ng tasks, which the Board has otherw se recogni zed to be
"expensive and tine-consunm ng undertakings."” 1d. W do
not view this passing observation as a principal justification
for the Board' s decision and we find no support for it in the
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record. Therefore, we give it no weight in our review of the
Board' s order.

Petitioners argue that, with respect to the first justification,
the Board blindly accepted the Union's justification w thout
any substantial evidence to support it. The Board points out
that there is in fact evidence in the record to support the
Uni on's assunption that |ocals al nost al ways spend propor -
tionately nore on chargeabl e expenses than the International
The record contains an audit of Local 6000, and this audit
i ndicates that the | ocal spent 90.66% of its dues on chargeable
expenses in 1992, while the International allocated 75.69% of
its expenses to chargeabl e expenses during the sane year
The record al so contains evidence of |ocal expenditures in

1988; in particular, an arbitrator found that each of five locals
spent proportionately nore on chargeable activities in 1988
than did the International. See In re International Union &

Local s 6000, 723, 571, 699, & 70, United Auto., Aerospace, &
Agric. Inplement Workers, 94 Lab. Arb. (BNA) 1272, 1294
(1990) (referred to in UAWResp'ts Response to Notice to
Show Cause and Br. in Support of a Gant of Sunm J. to the
UAW Resp'ts at 34-35 & n. 14, reprinted in App. 193-94).

The General Counsel presented no evidence that a | ocal had
ever spent less, as a percentage of total expenditures, on
char geabl e expenses than had the International. Although
the cunul ati ve evidence is not overwhelmng on this issue, we
cannot find that the Board was unreasonabl e in concl uding
that the Union acted rationally "on the basis of rel evant
consi derations,"” Reading Anthracite Co., 1998 W. 726724, at
*2, in determning that |ocal unions normally spend propor-
tionately nore on chargeabl e expenses than does the Interna-
tional

Mor eover, the Union's organizational structure |ends fur-
t her support to the Board's conclusion that the Union did not
arbitrarily presune that the International conducts nore
nonrepresentational activity than the locals. The Internation-
al maintains several distinct funds and departnents that
engage in nonrepresentational activity: the Organizational
Educati on, and Comuni cati on Fund, the Conmunity Action
Program the International Affairs Departnent, the Commu-
nity Services Departnent, and the National Organizing De-
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partment. All of the expenditures associated with these
I nternational bodies are considered to be non-chargeable to
nonnenbers.

Petitioners offer no good argunent to counter the Board's
second justification. The reason for this is obvious: the
Board's judgnent in this case is greatly bolstered by the
undi sput ed evi dence on the procedures avail able to nonnem
bers to challenge the Union's fee allocation. Even the CGener-
al Counsel acknow edged that, given the chall enge procedure,
"the risk of overpaynent is mnimzed.” Br. of Counsel for
the General Counsel to the NLRB 23, reprinted in App. 288.

The Board correctly found that these procedures nitigated
petitioners' concerns that any of their payments would be

unl awful Iy used for nonrepresentational activities. Any chal-
lenge to the local fee calculation is presented to a neutral
arbitrator, appointed by the Anerican Arbitration Association
("AAA"), who considers the challenge according to AAA

est abl i shed procedures. Upon initiation of a fee chall enge,
the entire reduced fee paid by an objector is held in an

i nterest-bearing escrow account until the arbitrator resolves
the chall enge. The Union has the burden of proving to the
arbitrator that it has accurately cal cul ated the fee reduction
and, unlike in Lowary, 903 F.2d at 431, the Union is entitled
to no | ocal presunption during the arbitration proceedi ngs.

In other words, the Union nust introduce evidence denon-
strating that the chargeabl e percentage of expenditures for
the chal l enger's I ocal was higher than the national chargeable
per cent age.

Petitioners unconvincingly argue that this procedure puts
the cart before the horse, because the thrust of Hudson is
that a potential objector should not have to object prior to
knowi ng the basis for the Union's allocation. This is a
crabbed readi ng of Hudson. Hudson requires that the Union
provi de potential objectors "sufficient information to gauge
the propriety of the union's fee." 475 U S. at 306. The Court
clearly contenpl ated that sonme estinmates woul d have to be
made. The only question here is whether, given the facts
presented to the Board, and the procedures adopted by the
Uni on, potential objectors have "sufficient information," not
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exact information. 1In this case, the procedures anply protect
t hose objectors who feel that their |ocal spends proportionate-
Iy more on nonrepresentational expenses than does the Inter-
nati onal

Mor eover, the principle undergirdi ng Hudson and Beck is
that a nonnmenber's funds should not be used by the Union
for activities to which he has objection. The procedure
adopted by the Union adequately protects nonmenber objec-
tors fromthis outcome. See Ellis v. Brotherhood of Ry.
Airline & S.S. Cerks, 466 U S. 435, 444 (1984) (approving an
advanced fee-reduction systemand an interest-bearing es-
crow account for objectors as an alternative to rebate
schenme). Indeed, the objection procedure is a perfectly
sensi bl e system The Union's system all ows nonnenbers
who have sone reason to question the level of their local's
non- chargeabl e activity to easily raise a challenge, thus forc-
ing the Union to justify its fee allocation. And there is
absolutely no risk that the funds collected fromany such
i ndividuals will be used for non-chargeable activities.

Finally, and nost inportantly, petitioners' crabbed inter-
pretation of Hudson entirely ignores the fact that this case
presents a DFR claim The Court in Hudson was not
required to assess a nonmenber's objection in connection
with a clained breach of a union's duty of fair representation.
And the Court certainly never suggested, either in Hudson or
in Beck, that the DFR doctrine changes conpl exi on when
applied in a case of this sort. The duty of fair representation
protects against bad faith, discrimnatory, and arbitrary ac-
tion by a union against represented enpl oyees. \Were, as in
the instant case, a union uses a rational nmethod to apportion
fees and takes positive steps to establish neutral and fair
procedures to protect the legal rights of nonmenbers, a
conpl ainant is hard pressed to show a DFR breach.

G ven the evidence presented to the Board regarding the
avai |l abl e audits of local chapters' expenditures, the structure
of the International and its relationship to nonrepresentation-
al expenditures, and the chall enge procedure, and given the
deferential review mandated by the posture of this case, we
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are constrained to uphold the Board's conclusion that the

Union did not violate its duty of fair representation. W
cannot say that the Board erred in finding that the Union's
actions were not "irrational"™ or "without a rational basis or
expl anation.” Marquez, 525 U S. at 46. The Board was not
asked to deci de whether the Union's choices were "better or
nore | ogical than other possibilities,” but only whether the
Union "act[ed] on the basis of relevant considerations.™
Readi ng Anthracite Co., 1998 W. 726724, at *2. There is
substanti al evidence to support the Board's finding that the
Union did not breach its duty of fair representation. There-
fore, this court has no business second-guessing the Board's
judgrment. As Chief Judge Posner noted in Internationa

Ass'n of Machinists, "[i]t is hard to think of a task nore
suitable for an adm ni strative agency that specializes in |abor
relations, and less suitable for a court of general jurisdiction
than crafting the rules for translating the generalities of the
Beck decision ... into a workable system for determ ning and
collecting agency fees." 133 F.3d at 1015.

I1'l. Conclusion

For the reasons articulated herein, we grant M. Glly's
petition for review and remand the case to the Board to
determ ne the appropriate renedy. W deny the petition for
revi ew regarding the Union's use of a local presunption
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