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California, et al. Wth themon the briefs were Mary Anne
Mason, Dougl as Kent Porter, Frederick T. Kolb and Kat h-

eri ne Bourke Edwards. Arocles Aguilar entered an appear-
ance.

Laura J. Vallance, Attorney, Federal Energy Regul atory
Conmi ssi on, argued the cause for respondent. Wth her on
the brief were John H Conway, Acting Solicitor, and Susan
J. Court, Acting Deputy Solicitor

Kenneth M M nesi nger argued the cause for intervenors
El Paso Natural Gas Conpany and Dynegy Marketing and
Trade. Wth himon the brief were Richard C Geen, Judy
A. Johnson and Peter G Esposito

Before: G nsburg, Randol ph and Rogers, Circuit Judges.
pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: Petitionersl seek review of four
orders of the Federal Energy Regul atory Conm ssion
("FERC') relating to three pipeline capacity sale contracts
between El Paso Natural Gas Conpany ("El Paso") and
Dynegy Marketing and Trade ("Dynegy") (fornmerly Nationa
Gas C earinghouse). Petitioners contend that in approving
the contracts, FERC abused its discretion and acted arbi -
trarily and capriciously by (1) not adhering nore closely to

1 Petitioners are the Public Utilities Comm ssion of the State of
California ("CPUC'), Southern California Edi son Conpany (" SoCa
Edi son"), Anmoco Energy Tradi ng Corporation, and Anbco Produc-
tion Company (jointly "Anoco"). The petitioning parties before
FERC in the four chall enged orders were Anoco, Burlington
Resources G| & Gas Conpany, Marathon G| Conpany, WIIlians
Energy Services Conpany, Phillips Petrol eum Corporation and
Phillips Gas Marketing Conpany. See El Paso Natural Gas Co., 89
F.ERC p 61,073, at 61,226 n.4 (1999) ("El Paso IV'); HE Paso
Natural Gas Co., 88 F.ER C p 61,139, at 61,405 n.14 (1999) ("E

Paso Il11"); E Paso Natural Gas Co., 83 F.E.R C. p 61, 286, at
62,187 n.2 (1998) ("El Paso I1"); E Paso Natural Gas Co., 82
F.ERC p 61,052, at 61,200 (1998) ("El Paso I"). In addition
CPUC, SoCal Edi son, and Exxon Conpany, U.S. A participated in

t he proceedi ngs before FERC. See El Paso Ill, 88 F.EER C at
61, 406.

antitrust principles, as instructed by the court in Southern
California Edison v. FERC, 172 F.3d 74 (D.C. Gr. 1999)

("SoCal 11"), and as mani fested by the pro-conpetitive pur-
poses of FERC Order No. 636,2 and (2) finding that a certain
portion of the sold pipeline capacity, designated as "Block I1"
capacity, was not recallable if unused by Dynegy. Because

the contracts expired in Decenmber 1999, we hold that the

i ssues underlying the petitions are noot, and accordingly, we
di smss the petitions.

l.
El Paso is one of four interstate pipelines delivering natura

gas to California. 1In 1995, one of El Paso's major firmgas
transportation customers, Pacific Gas and El ectric Conpany
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("PGE"), notified El Paso that it would termnate its entire
contract of mainline capacity effective Decenber 1997.

P&E s "turnback," along with other smaller capacity relin-
qui shments, woul d | eave nore than thirty-five percent of E
Paso's firm capacity unsubscribed. Shortly thereafter, in
1996, El Paso negotiated a ten-year rate settlenent with all of
its direct customers concerning the inpendi ng excess capacity
("1996 Settlenment"). The 1996 Settlenment reduced El Paso's
reservation charges and established a ten-year noratoriumon
general rate increases. The Settlenent al so divided P&E s
"turnback” capacity into three "blocks,"” designated as Bl ocks

I, 11, and I1l; these blocks had systemw de recei pt points
and primary delivery points to Topock, California. According
to the 1996 Settlenment, Block Il capacity was subject to

certain recall rights, upon notice, in favor of shippers | ocated
in PGRE s service territory in Northern California. FERC
approved the 1996 Settlenment on April 16, 1997. See El Paso
Natural Gas Co., 79 F.ER C p 61,028 (1997), reh'g order, 80
F.ERC p 61,084 (1997).

2 See Pipeline Service bligations and Revisions to Regul ations
Governing Sel f-1nplenmenting Transportati on and Regul ati on of
Natural Gas Pipelines After Partial Wellhead Decontrol, Oder No.
636, FERC Stats. & Regs. p 30,939, 57 Fed. Reg. 13,267 (Apr. 8,
1992) (rehearing orders onmtted).
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Al t hough El Paso continued to seek buyers for the excess
capacity, as of August 1997 nore than 1200 M\cf per day of
firmcapacity remai ned unsubscribed. El Paso held an open
season during August and Septenber 1997 to sell the excess

Block Il and Block Il capacity. |In October 1997, El Paso
entered into a transaction contract with Dynegy that commit-
ted nost of the unsubscribed Block I, Il, and Ill capacity to

Dynegy for a two-year period, commenci ng January 1, 1998

and endi ng Decenber 31, 1999. The transacti on was divided
into three separate contracts to reflect the different charac-
teristics of the three bl ocks of capacity created by the 1996
Settlenent. Each contract included a revenue reduction
mechani sm ("RRM'), under whi ch Dynegy's m ni num pay
obligation would be reduced if El Paso sold interruptible
capacity above certain volune levels in conpetition with
Dynegy's resale of the firmcapacity it had purchased fromE
Paso.

On Decenber 24, 1997, El Paso filed for approval of a
revised tariff to include the terns of the El Paso-Dynegy
transaction contract. See Natural Gas Act s 4, 15 U S.C
s 717c¢(d) (1997) ("NRA').3 On January 5, 1998, petitioners
filed a protest, objecting, anong other things, to the fact that
the contracts, and particularly the RRM were anti -
conpetitive and inconsistent with the 1996 Settlenent. In
the first chall enged order, dated January 23, 1998, FERC
aut hori zed the contracts to becone effective January 1, 1998,
subject to refund and the outcone of a technical conference,
whi ch was held on March 3, 1998. See El Paso Natural Gas
Co., 82 F.ERC p 61,052 (1998) ("El Paso |I").

Petitioners filed a request for rehearing of the January 23,
1998 order. As relevant here, petitioners argued that FERC

3 The NGA confers upon FERC rate authority over conpanies
that engage in either the sale or the transportati on of natural gas.
Section 4 requires natural gas conpanies to file all rates and
contracts with FERC. See 15 U.S.C s 717c (1997). Section 5(a)
aut horizes FERC to nodi fy, prospectively, any rate or contract that
it determ nes to be "unjust, unreasonable, unduly discrimnatory, or
preferential.” 15 U.S.C. s 717d(a) (1997).
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nmust apply antitrust principles in exam ning i ssues of conpe-
tition and discrimnation raised by the El Paso-Dynegy trans-
action. Petitioners asserted that in light of established anti -
trust principles, the RRMwas per se unl awful because it
tended to restrain conpetition in the secondary transporta-
tion market, and that the El Paso-Dynegy contracts were
anti-conpetitive in granting Dynegy excessive nmarket power
upon El Paso's transfer of the purchased capacity. See E
Paso Natural Gas Co., 83 F.ER C. p 61,286, at 62,193 (1998)
("Bl Paso I'1"). In addition, petitioners asserted that E
Paso's Block Il contract with Dynegy contravened the 1996
Settlement by effectively denying Block Il shippers access to
the Northern California market. See id. at 62,199-200.

In its second challenged order, El Paso Il, dated June 11
1998, FERC denied the rehearing request. See El Paso Il
83 F.EER C. at 62,187-205. |In E Paso Il, FERC held that,
"[While [it] may apply anti-trust concepts in anal yzing com
petitive issues ... [, it] is not charged with adm nistering or
enforcing the antitrust laws." Id. at 62,194. Rather, its
obligation was to exam ne each transaction "in the context of
[ FERC s] current regul atory paradi gm under the Natural
Gas Act." 1d. The relevant regulatory structure, FERC
stated, was set forth largely in its Order No. 636 and subse-
guent rehearing orders, which provide, anmong other things,
that interstate gas pipelines are not required to discount
bel ow the maxi mumlawful rate contained in their tariffs. See
id. (citing Order No. 636-B, 57 Fed. Reg. 57,911 (Nov. 27,
1992); Order No. 636-A, 57 Fed. Reg. 36,128 (Aug. 3, 1992)).
Further, FERC stated, Order No. 636 "specifically rejected
assertions that anti-trust style regulation should play a cen-
tral role in developing [its] regulatory paradigm" 1d. Thus,
FERC stated, the rel evant analysis was whether, in |ight of
the regulatory structure set forth in Order No. 636, the
contracts at issue were unduly discrimnatory. See id.

Applying this analytical structure, FERC concl uded that,
while the RRMreduced El Paso's incentive to conpete and
was therefore anti-conpetitive, it did not result in an unduly
discrimnatory situation in the gas transportati on narket to
California. See id. at 62,196. First, the rate established by
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the contracts was far bel ow the nmaxi numtransportation rate

aut horized by El Paso's tariff. See id. at 62,197. Second, the
anti-conpetitive effect of the transaction was di m ni shed by
the "large amount of unutilized capacity that [was] avail able
on pipelines serving California, the fact that this [was] a two-
year transaction, that gas demand [was] not expected to
increase in California in the next two years, and [that]
capacity release rates remain[ed] well bel ow the maxi mum
ceiling." 1d. at 62,198. 1In rejecting petitioners' anti-
conpetitiveness argunents, FERC also cited Southern Cali-
fornia Edi son Conpany v. Southern California Gas Compa-

ny, 79 F.ER C. p 61,157, reh'g denied, 80 F.E R C. p 61,390
(1997) ("SoCal 1"), where FERC di sm ssed a conpl ai nt all eg-

i ng abuse of market power by the Southern California Gas
Conmpany in the secondary rel ease market for pipeline capaci-

ty on the ground that because the conpany had conplied with

the maximumtariff rate established by Order No. 636, there

was "no need to engage in a further inquiry into market

power." 80 F.EER C at 62,302. Finally, FERC concl uded

that the contracts' provisions concerning the recall of Block Il
capacity were not unduly discrimnatory, holding that ship-

pers located in Northern California could not "recall Block I
capacity sinply because the capacity [was] not actually used

by [Dynegy]." El Paso Il, 83 F.EER C. at 62, 200.

After El Paso Il, the parties submitted two conpliance
filings, protests to those filings, and two additional requests
for rehearing. In their second and third rehearing requests,

petitioners again raised two principal issues: FERC s obli-
gation to address the allegedly anti-conpetitive nature of the
transaction, and the right of certain shippers under the 1996
Settlement to recall Dynegy's unused capacity to serve the
Northern California market. See El Paso Natural Gas Co.

88 F.EER C p 61,139 (1999) ("El Paso Il1"). In the mean-
time, the court reversed FERC s decision in SoCal | and
remanded the case to the agency, holding that FERC s

deci sion not to exam ne the market power issues raised by

the petitioner was arbitrary and capricious. See SoCal 11
172 F.3d at 76.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-1390 Document #568637 Filed: 01/12/2001

In the third challenged order, El Paso Ill, dated July 29,
1999, FERC generally denied rehearing on the anti-
conpetitiveness and Block Il capacity issues. See El Paso
11, 8 F.ERC p 61,139. FERC interpreted the recent
SoCal Il decision as requiring it to exam ne all egations of
anti-conpetitive behavior under its NGA authority to prevent
undue discrimnation. See id. at 61,406. Relying on Su-
preme Court and District of Colunbia Circuit case |law 4
FERC stated that it need not "pursue only the conpetitive
concerns enbodied in antitrust principles.” 1d. at 61, 407.
Rather, its duty, under the NGA and SoCal 11, was to bal ance
the transaction's possible anti-conpetitive inpact against the
public policy goals in the NGA, nanely, to protect consumers
agai nst "undue di scrimnation" while also assuring that the
pi pel i ne has a "reasonabl e opportunity to recover its costs
and earn an adequate return."™ 1d. at 61,407. G ven these
consi derati ons, FERC concl uded that because Dynegy's com
petitors were able to obtain capacity and reach the California
mar ket, and because the transaction allowed El Paso an
i nproved opportunity to recover its costs and benefitted firm
shi ppers receiving paynents under the 1996 Settlenent, the
transacti on was consistent with the NGA's public policy goals.
See id. at 61,408. Wile continuing to recognize that the
RRM was anti-conpetitive, FERC concluded that this was an
"ancillary" restraint on conpetition that was necessary to
allow EIl Paso to earn an adequate rate of return. FERC
reiterated that the transaction was "not inconsistent with ..
Order No. 636, particularly since Order No. 636 did not
require pipelines to discount in response to conpetitive pres-
sures.” Id. at 61, 426.

As to the Block Il issues, FERC affirned its previous
hol di ng that a shipper could only recall Block Il capacity
under contract to Dynegy if Dynegy was using the capacity
for delivery to points outside Northern California. FERC

4 See El Paso IlIl, 88 F.E R C at 61,407 (citing FPC v. Hope

Natural Gas Co., 320 U S. 591 (1944); Associated Gas Distribs.
FERC, 824 F.2d 981, 995 (D.C. Cr. 1987); Northern Natural Gas
v. FPC, 399 F.3d 953, 959-73 (D.C. Cir. 1968)).

Page 7 of 14
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reversed, however, its prior requirenent that the Block II
recall rights apply only if there were capacity constraints.
See id. In addition, FERC rejected petitioners' argument
that any Block Il capacity that was not used by Dynegy after
the first six nonths of the transaction be nmade avail able for
recal |l by other shippers, finding nothing in the | anguage of
the 1996 Settlenment to suggest a tenporal limtation of
Dynegy's rights. 1d. at 61,421. FERC noted that petitioners
did not suggest that any other shipper that m ght have
acquired Block Il capacity be subject to the same limtation
See id. In view of the excess capacity in the California

mar ket, FERC concl uded that it was unreasonable to inpose
such a stringent standard on Dynegy. See id.

Petitioners' request for rehearing of El Paso Il was
denied by FERC in its fourth and final challenged order
dated Cctober 19, 1999. See El Paso Natural Gas Co., 89
F.ERC p 61,073 (1999) ("El Paso IV'). Relying in |large
part on its prior reasoning, FERC rejected petitioner Ano-
co's argunents that the transaction was inconsistent with the
NGA, that the RRM should be held unl awful under al
ci rcunmst ances, and that Block Il shippers had a right to
recall Block Il capacity to Northern California if Dynegy was
not using it. See id. at 61,226-27. FERC al so nmade cl ear
that "[its] finding applie[d] only in the context of this Trans-
action." Id. at 61, 226.

Anmoco submitted a petition for review by this court on
November 9, 1999. On Decenber 31, 1999, the two-year
contracts underlying the El Paso-Dynegy transacti on ex-
pired. Shortly before the contracts' expiration, however, E
Paso entered into two contracts with other parties--Enron
North Anerican Corporation ("Enron") and WIIlians Energy
Mar ket i ng and Tradi ng Conmpany ("WIlianms")--for the ca-
pacity that woul d becone avail abl e on January 1, 2000. In
Decenmber 1999, El Paso proposed to revise its tariff to
include the terns of the new contracts. FERC nodified the
new contracts in an order issued on January 19, 2000. See E
Paso Natural Gas Co., 90 F.E.R C. p 61,050 ("Enron Order").
On January 28, 2000, however, Enron withdrew fromthe
contract. After Enron's withdrawal, El Paso contracted with
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its marketing affiliate, El Paso Merchant, to use the capacity
that Enron turned back ("El Paso Merchant Transaction").
Because that contract conforned to the standard contract in

El Paso's tariff, El Paso was not required to obtain FERC s
approval .

On appeal, petitioners contend that FERC acted arbitrarily
and capriciously and abused its discretion, first, by failing to
accord appropriate inportance to the highly anti-conpetitive
nature of the El Paso-Dynegy contracts, particularly in |ight
of the court's decision in SoCal Il and FERC s Order No.

636, and second, with regard to the Block Il issues, by

adopting an erroneous interpretation of the 1996 Settl enent.

FERC, in turn, responds that the court should dism ss the
petitions for lack of jurisdiction because the contracts at issue
expired in Decenber 1999, thereby elimnating petitioners
constitutional standing and rendering noot the issues pre-

sented in the petitions; and, alternatively, assum ng jurisdic-
tion, the court should affirmthe chall enged orders because

FERC acted reasonably and on the basis of substanti al

record evidence. W agree that the appeal is noot.5

Article I'll, Section 2 of the Constitution restricts federa
courts to resolving "actual, ongoing controversies," Honig v.
Doe, 484 U.S. 305, 317 (1988), rather than issuing advisory
opi nions or "decid[ing] questions that cannot affect the rights
of litigants in the case before them" Better Gov't Ass'n v.
Departnment of State, 780 F.2d 86, 90-91 (D.C. Cir. 1986)
(citation omtted). "For that reason, if [ ] event[s] occur while
a case is pending on appeal that make[ ] it inpossible for the
court to grant 'any effectual relief whatever' to a prevailing
party, the appeal nust be dismssed [as noot]." United
States v. Weston, 194 F.3d 145, 147-48 (D.C. Gr. 1999)
(alterations in original) (quoting Church of Scientol ogy v.

opinion>>

Page 9 of 14

5 Because the jurisdictional questions arise fromissues of tim

ing, nanely the expiration of the El Paso-Dynegy contracts, we
approach the jurisdictional question in terns of npbotness and, in
light of our disposition, do not reach FERC s contentions concern-
ing petitioners' alleged |ack of standing.
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United States, 506 U.S. 9, 12 (1992)); see also Northwest

Pi peline Corp. v. FERC, 863 F.2d 73, 76 (D.C. Cr. 1988).
Odinarily, it would seemreadily apparent that a challenge to
an expired contract is noot, because the court could provide
no relief to the allegedly aggrieved parties. Petitioners,
however, contend that their challenge falls within the excep-
tion to the nmootness doctrine for cases that are "capable of
repetition yet evading review " Southern Pac. Term nal Co.

v. ICC, 219 U S 498, 515 (1911). To invoke this exception
petitioners have the burden to denonstrate that "(1) the
chal | enged action [is] in its duration too short to be fully
litigated prior to cessation or expiration, and (2) there [is] a
reasonabl e expectation that the same conplaining party [will]
be subject to the sane action again.” Spencer v. Kemma, 523
US 1, 17 (1998) (alterations in original) (quoting Lewis v.
Continental Bank Corp., 494 U S. 472, 481 (1990)); see also
Weston, 194 F.3d at 148.

Petitioners neet their burden as to the "evadi ng review
requirenent. Both the Suprene Court and this court have
held that "orders of less than two years' duration ordinarily
evade review " Burlington NN R R Co. v. Surface Transp.
Bd., 75 F.3d 685, 690 (D.C. Gr. 1996); see also Southern
Pacific, 219 U S. at 514-16; 1In re Reporters Comm for
Freedom of the Press, 773 F.2d 1325, 1329 (D.C. Gr. 1985).
FERC i ssued its first substantive order on June 11, 1998.6
See El Paso Il, 83 F.EER C p 61,286. Pursuant to NGA
s 19(a), 15 U.S.C. s 717r(a) (1997), petitioners were obligated
to seek rehearing of the June 11, 1998, order before seeking
judicial review See ASARCO, Inc. v. FERC, 777 F.2d 764
771 (D.C. Cr. 1985). FERC responded to petitioners' re-
qguest for rehearing on July 29, 1999--five nonths before the
Decenmber 31, 1999 expiration of the El Paso-Dynegy con-

6 The initial order by FERC, dated January 23, 1998, nerely
deferred the substantive issues for resolution after the March 3,
1998, technical conference. See El Paso |, 82 F.E.R C. at 61, 200-
201. Because this order did not rule upon the nerits of the issues,
it was not a final order fromwhich petitioners could have sought
judicial review See ASARCO, Inc. v. FERC, 777 F.2d 764, 771
(D.C. Gr. 1985).
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tracts. Even if petitioners had not sought further rehearing
at that time, and had instead filed petitions for reviewin the
court, it is unlikely that the issues would have been litigated
and resol ved before the contracts' expiration. Hence, it is
clear that FERC s review of the two-year contracts at issue in
this appeal did not provide "enough tinme to allow [the con-
tracts'] validity to be fully litigated.” Maryland People's
Counsel v. FERC, 761 F.2d 768, 773 (D.C. Cir. 1985).

Petitioners do not, however, satisfy the "capable of repeti-
tion" elenment of the nootness exception. The Suprene
Court has held that "capable of repetition" means "a reason-
abl e expectation that the sanme conpl aining party woul d be
subjected to the sane action again.” Winstein v. Bradford,
423 U S. 147, 149 (1975) (per curian); see also Honig, 484
U S at 318-19; Mirphy v. Hunt, 455 U S. 478, 482 (1982);
Sout hwestern Bell Tel ephone Co. v. FCC, 168 F.3d 1344, 1351
(D.C. Cr. 1999). The Suprene Court has further required
not nmerely a "physical or theoretical possibility" of recur-
rence, Miurphy, 455 U. S. at 482, but a "reasonabl e expect a-
tion" if not a "denonstrated probability" that petitioners wll
be subject to the sane action. Honig, 484 U S. at 319 n.6;
Weinstein, 423 U. S. at 149. Cenerally, courts have interpret-
ed "sanme action" to refer to particular agency policies, regula-
tions, guidelines, or recurrent identical agency actions. See,
e.g., Super Tire Eng'g Co. v. MCorkle, 416 U S. 115, 123-26
(1974); Southwestern Bell Tel ephone Co., 168 F.3d at 1351
Burlington NN R R, 75 F.3d at 688-90; Doe v. Sullivan, 938
F.2d 1370, 1376-79 (D.C. Gr. 1991); Anerican Tradi ng
Transp. Co. v. United States, 841 F.2d 421, 425-26 (D.C. Cr.
1988); Better Gov't Ass'n, 780 F.2d at 91. Petitioners nain-
tain that they satisfy the "capable of repetition" requirenent
by adopting a nore general definition of "sane action": (1)
conti nued supra-conpetitive transportation and fuel prices,
and (2) FERC s continuing application of an erroneous inter-
pretation of the 1996 Settlenent concerning the Block Il
recall issue. Specifically, petitioners maintain that FERC s
approval of El Paso's post-Dynegy contracts with Enron and
El Paso Merchant for the capacity that woul d becone avail -
abl e after Decenmber 31, 1999, denonstrates that petitioners

Page 11 of 14
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will be subjected to the same anti-conpetitive harm and the
same flawed | egal analysis that FERC tolerated in its approv-
al of the Dynegy transaction. W are unpersuaded.

As to the allegedly continuing anticonpetitive effects, peti-
tioners do not denobnstrate a "reasonabl e expectation" that
they will be subjected to the future harmthat they consider
the "same action."™ Rather, they contest FERC s nethod of
anal ysi s concerni ng possi bl e contract approval, nanely,

FERC s practice of bal ancing the possible anti-conpetitive
effects of a transaction with the objectives of the NGA and
FERC s own policies. Inplicit in petitioners' contentions,
however, is a challenge to FERC s case-specific, factual deter-
m nations concerning the California market. Yet in approv-
ing the EIl Paso-Dynegy contracts, FERC made clear that its
future bal ancing of conpetition concerns with the goals of the
NGA and existing FERC policies may yield different results
than those of the El Paso-Dynegy order: "A change in

mar ket conditions, for exanple, a significant increase of the
demand for firmtransportation to California, or a change in
[FERC] policies on the right of pipelines not to discount,
mght result in a different conclusion.” El Paso Ill, 88
F.EER C. at 61,414. Further, in its final order, dated Cctober
19, 1999, FERC reiterated that its "finding applie[d] only in
the context of [the El Paso-Dynegy] transaction,” and that it
thus did not "reach the question of whether an RRM or

simlar provision nmust be prohibited in any future contracts.”
El Paso IV, 89 F.ER C. at 61,226. Because FERC has made
clear that its concl usions concerning the El Paso-Dynegy
transaction did not represent continuing FERC policy, and
because the conditions on which FERC bases its bal anci ng
admttedly change over tine, petitioners fail to establish a
reasonabl e expectation that FERC s method of bal ancing w ||l
yield anti-conpetitive harmto themin the future. Cf. Co-

[ umbi an Rope Co. v. West, 142 F.3d 1313, 1317 (D.C. Cr.

1998); Ramsey v. Kantor, 96 F.3d 434, 446 (9th Gr. 1996).

To the extent that petitioners rely on the Enron and E
Paso Merchant contracts as indicative of future supra-
conpetitive harmthat will result fromFERC s fl awed anal y-
sis, petitioners fail to show the necessary parallels between
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t hese new contracts and the contracts upheld in the El Paso-
Dynegy orders. The Dynegy contracts are materially differ-

ent fromthe subsequent contracts entered into by El Paso.

As petitioners acknow edge, the Enron contract, from which
Enron later withdrew, did not contain the RRM which was

the key elenent that petitioners clained nmade the El Paso-
Dynegy transaction inperm ssibly anticonpetitive. That

FERC consi dered the conpetition issues raised by the E

Paso- Enron transaction and drew upon its analysis in E

Paso Il, El Paso Ill, and El Paso IV to approve the Enron
transacti on, see Enron Order, 90 F.E R C. p 61, 050, does not
necessarily indicate that FERC was inplenenting the sane

policy or that FERC incorporated the sane factors inits

bal ancing. Further, the El Paso Merchant contract involved

a sale of pipeline capacity to an El Paso affiliate; because the
contract with El Paso Merchant conformed to the standard
contract in El Paso's tariff, El Paso was not obligated to seek
approval fromFERC. Wre FERC to examine this contract,
however, the rel ationship between El Paso and El Paso

Merchant would trigger different concerns than a transaction
bet ween unrel ated parties. Hence, petitioners' challenge to a
met hod of reasoning that may or may not |ead to the approval

of future pipeline capacity sale contracts with anti-conpetitive
features fails to establish a "reasonabl e expectation” that
petitioners will be subjected to the sane all eged harm

Petitioners' contentions concerning the Block Il issues
woul d generally satisfy the "capable of repetition" prong.
Because the El Paso tariff has not yet expired, it is likely that
FERC will continue to interpret the 1996 Settl enent as
barring the recall of idle block capacity. FERC has al ready
i nvoked this sane interpretation in its approval of the E
Paso- Enron contract. See Enron Oder, 90 F.E. R C
p 61,050. Despite this potential for lasting effect, however,
the court is limted to evaluating only the argunents that
petitioners presented to FERC. See United Transp. Union
v. Surface Transp. Bd., 114 F.3d 1242, 1244-45 (D.C. Cr.
1997); United Transp. Union v. ICC, 43 F.3d 697, 701 (D.C
Cr. 1995); Washington Ass'n for Tel evision and Children v.
FCC, 712 F.2d 677, 680 (D.C. Cr. 1983). Before FERC
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petitioners challenged FERC s interpretation only insofar as
FERC had failed to apply a tenporal limtation to Dynegy:
Petitioners "propose[d] that any Block Il capacity that was
not actually used by Dynegy to serve custoners in northern
California within the first six nmonths of the Transaction
shoul d be available for recall by other shippers.” El Paso
11, 88 F.EER C. at 61,421. As FERC noted, petitioners
"[did] not suggest that any other shipper that may acquire

Bl ock Il capacity should be subject to the sane limtation."
Id.; see also El Paso IV, 89 F.E. R C at 61,227. Because
petitioners' challenge before the agency was linmted to the
specifics of the Dynegy situation, seeking to inpose a tenpo-
ral limtation only upon Dynegy but not upon any other
present or future Block Il shipper, the specific claimraised
by petitioners is not "capable of repetition.™

Accordingly, we dismss the petitions for review as noot.
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