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Before: Rogers and Garland, Circuit Judges, and
Si | berman, Senior Crcuit Judge.

pinion for the Court filed by Senior Circuit Judge
Si | ber man.

Si | berman, Senior Circuit Judge: The Town of Stratford
petitions for review of the Federal Aviation Adm nistration's
Deci si on concerning the Bridgeport-Si korsky Menorial Air-
port and disposal of land fromthe Stratford Arny Engi ne
Plant. W conclude that Stratford | acks prudential standing
to pursue its clainms that the FAA's Environnental | npact
Statement (EI'S) was inadequate under the National Environ-
mental Policy Actl and that its remaining clains are w thout
merit. Stratford' s petition is therefore denied.

The Bridgeport-Si korsky Menorial Airport (BDR) bel ongs
to Bridgeport, Connecticut, but actually sits in the nei ghbor-
ing town of Stratford. The airport is bounded by wetl ands
and the Stewart B. MKinney National WIdlife Refuge,

G eat Meadows Marsh to the southwest, by the Lordship
township to the south and east, by Connecticut State Hi gh-
way 113 (Stratford's "Main Street") to the northeast, and by
the residential township to the northwest. Across Miin
Street fromthe airport is the Stratford Arny Engi ne Pl ant
(SAEP), which has closed. Stratford and Bridgeport have
had a nunmber of disputes over the airport, some of which
focused on the property tax revenues Stratford | oses because
of the airport's nunicipal status. 1In 1978, the disputes
resulted in a court-approved settlenment that required Bridge-
port to obtain Stratford' s perm ssion for "the acquisition of
| and for the purposes of extension of the airport runways, and
for the extension of any of the airport runways." The

1 42 U S. C. ss 4321-4370e. Stratford al so invokes two sets of
NEPA i npl enenti ng regul ati ons--those of the Council on Environ-
mental Quality, 40 C.F.R 1500-17, and the Airport Environnental
Handbook, FAA Order 5050.4A for inplementation of NEPA
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airport has two runways currently in use: Runway 6-24,
which is the primary one, and Runway 11-29.2

Bridgeport has filed an "Airport Master Plan" with the
FAA that calls for the renovation of the two runways, begin-
ning with Runway 6-24, and the addition of several safety
enhancenents. Bridgeport asserts that the concrete on Run-
way 6-24 needs replacenment to nmake the airport safer. Re-
pl acing the concrete is a "reconstruction ... of a runway,"
which requires the city to construct "a [runway] safety area
that conforns to the dinmensions acceptable to the [FAA]" at
the tine of reconstruction. 14 C. F.R 139.309(a)(2).

The I ength of a runway safety area is determ ned by an
airport's "design classification,” a description of the |argest
class of aircraft that uses the runway for 500 or nore
operations per year. The category is determ ned by the
design aircraft's | andi ng-approach speed and the group by the
design aircraft's wi ngspan. The recommended safety area
for a GIl airport is 1000 feet |long by 500 feet wi de at either

end of the runway. (By contrast, a B-I1 airport has a
recomended safety area of only 600 feet by 300 feet.) BDR
is currently a GI1 airport, the safety areas for which would

requi re expansion of the airport (although not the runways
t hensel ves) into the space currently occupied by Main Street
and beyond.

After receiving Bridgeport's Airport Plan, the FAA pre-
pared an EI S eval uating vari ous possible safety neasures at
the airport. The EIS Statement of Purpose and Need
outlined its general objective of increasing safety for gener-
al / corporate and comercial aviation services. The EI'S con-
sidered three groups of alternatives. The Preferred Alterna-
tive shifted runway 6-24 to the northeast, provided for a new
taxi way area (which encroaches on the SAEP), provided for
safety areas of 1000 feet on either end of the runway, placed a
[ight systemon a catwal k through wetl ands, required the
rerouting of Main Street through the SAEP, recomended

2 Runways are naned for their headings, to the nearest 10g.

Runway 6-24 runs 60g and 240g, dependi ng on which way a pl ane
cones in. Runway 11-29 runs 110g and 290g.
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annexation of four SAEP acres and placing "avigation restric-
tions covering height and el ectromagnetic, snoke, and I|ight
em ssions,” on an additional five,3 and created wetland im
pacts which would require mtigation. Inportantly, the Pre-
ferred Alternative did not contenpl ate extending the runway
itself.

The FAA then issued its Decision, which followed the EIS,
approving in nost part the Airport Master Plan, including
expanded safety areas. Stratford petitions for review of that
Deci sion on three grounds: first, that the FAA's Environ-
ment al | npact Statenment was inadequate under NEPA, the
CEQ regul ations and Airport Handbook; second, the FAA
violated the Airports and Airways | nprovenent Act;4 and
third, subsequent events require preparation of a Suppl enen-
tal ElS

VWil e the FAA was considering the Airport Master Plan,
the SAEP was schedul ed for closure under the Defense Base
Cl osure and Real ignnment Act of 1990, Pub. L. No. 101-510
(1990), and the reconmmendations of the 1995 Defense Base
Cl osure and Real i gnment Commi ssion (collectively "BRAC'),
and the Arnmy was considering how to di spose of that |and.
BRAC sets forth the federal policy preference of returning
the Iand of closing bases to the host conmunity-in this case,
Stratford. As part of the base closure process, the Arny al so
prepared an EIS. Its Preferred Alternative was the "En-
cunbered Di sposal Alternative," which would transfer the
SAEP | and to Stratford subject to restrictions preventing
redevel opnent of the property frominterfering with BDR
and from produci ng excessive wetland or other environnental
impacts. Inits EIS, the Arny discussed the economc effects
of the proposed safety enhancenents as well as the potenti al
conflict between protecting BDR s operations and Stratford's

3 These avigation restrictions create an inaginary geonetric
pl ane above which structures cannot be built for fear of interfering
with aircraft in flight. This plane begins at the edge of the airport
and noves gradually upward, since the farther fromthe airport the
| ess the chance a lowflying plane would collide with a building.

4 49 U S . C ss 47101 et seq.
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redevel opment plans. The Arny ultimately concl uded that
its Preferred Alternative would not be expected to cause
serious disruption or inpairment to redevel opnent of the
site," in part because the encunbered parcel was at the fringe
of the SAEP in the area nost prone to airport noise, which
made it the | east desirable parcel for devel opment. As for
moving Main Street, the Arny concluded that it would entai

m nor long term adverse inpacts but would al so produce

m nor beneficial effects on air quality. The Arny issued two
deci si ons concerni ng di sposal of the disputed | and, one in
January 2001, the other in Novenber 2001. The FAA now
purports to rely on the Arny's consideration of certain fac-
tors.

any

At oral argunment, we sua sponte raised the question of
whet her Stratford had been injured so that standi ng exi sted,
and whet her the case was ripe for decision. W had two
primary concerns: first, the Army had not yet issued its
deci si on concerni ng di sposal of the SAEP | and. Second,
Stratford clained that it exercised veto power over a poten-
tial nmovenment of Main Street, which called into question the
i kelihood of the FAA's Preferred Alternative ever being
i npl enented. After the Arny issued its decision, the parties
subm tted suppl enental briefing concerning standing and
ri peness. The FAA told us "that the Adm nistrator ... has
concl uded that the FAA will seek to condemm the road so that
the airport enhancenents needed for safety reasons can be
constructed at BDR " Stratford, therefore, will no | onger be
able to exercise veto power over a novenent of Main Street.
Wth the issuance of the Army's decision and FAA counsel's
representation as to condemmation, Stratford' s petition is ripe
for review 5 W are also satisfied that Stratford neets the
requirenents for Article Il standing because its devel opnen-
tal prospects are clearly inpaired.

5 A though the Gty of Bridgeport nust still obtain certain
permts in order for the airport redevel opment to progress, the
Decision itself is ripe for review even if the sponsor has yet to get
all of the permts required for construction. See City of Bridgeton
v. FAA, 212 F.3d 448, 436 n.6 (8th Gr. 2000).
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Al t hough we conclude that Stratford has suffered an inju-
ry-in-fact, there still remains the question whether it has
prudential standing to raise its NEPA, CEQ and Airport
Handbook clainms. Stratford does assert that rel ocating Min
Street will add alnost a minute of travel time to autonobile
users of Main Street--including its emergency personnel --
but the Town does not claimthat it (or anyone else) wll
suffer any environnmental injury because of that delay. Nor
does Stratford claimthat its other injury-in-fact--that but for
the FAA' s decision nine additional acres would be avail able
for devel opnent--has any negative environmental conse-
guences.

Si nce NEPA does not create a private right of action,
petitioner relies on the APA, which limts prudential standing
to an "aggrieved party" within the neaning of the substantive
statute upon which the claimis based. 5 U S.C. s 702; see
al so Associ ation of Data Processing Service Organizations v.
Canp, 397 U.S. 150 (1970). But we have squarely held that a
NEPA cl aim may not be raised by a party with no clai ned or
apparent environmental interest. See, e.g., ANR Pipeline Co.
v. FERC, 205 F.3d 403, 408 (D.C. Gr. 2000). It cannot be
used as a handy stick by a party with no interest in protect-
i ng agai nst an environnmental injury to attack a defendant.

To be sure, the Supreme Court in Bennett v. Spear, 520
U S. 154 (1997), in reversing the Ninth Crcuit, not surpris-
ingly recogni zed that the Endangered Species Act did allow a
petitioner with only econonmic interests to challenge an action
of the Fish and Wldlife Service. That was because the
specific section of the statute upon which the petitioners
(irrigation districts and ranchers) relied was drafted at | east
in part to avoid needl ess econonic dislocation. The Court
enphasi zed that a court nmust exam ne--not just the genera
ainms of a statute--but the specific provision in question to
determ ne whether a plaintiff or petitioner has prudenti al
st andi ng.

Al t hough petitioner in our case does not even suggest a
real basis for prudential standing, the governnent points us
to an Eighth GCircuit case, Friends of the Boundary Waters
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W derness v. Donbeck, 164 F.3d 1115 (8th Cr. 1999), reason-
ing that a CEQ regul ation inpl enenti ng NEPA can confer
prudenti al standing on a petitioner asserting an economc
injury even if the statute does not. The regul ation provides
that "human environment” as used in the statute "shall be

i nterpreted conprehensively to include the natural and physi -
cal environment and the relationship of people with that
environnent."” 40 C.F.R 1508.14. And the regulation fur-
ther states that:

Thi s neans that econonmic and social effects are not

i ntended by thenselves to require preparation of an

envi ronnent al inpact statement. \Wen an environnmen-

tal inmpact statenent is prepared and econom c or social
and natural or physical environmental effects are interre-
| ated, then the environnental inpact statement will dis-
cuss all of these effects on the human environnent.

Id. The Eighth Crcuit read the Bennett reference to "the
particul ar provision of |aw upon which the plaintiff relies” to
i nclude a provision of an inplenenting regul ation--even

t hough the Suprenme Court quite clearly in Bennett was

referring to a particular section of a statute.

W& do not see how any agency regul ation inplenmenting a
statute could extend prudential standing beyond the class of
persons Congress intends, but, in any event, we do not read
the CEQ regul ation as purporting to extend prudential stand-
ing. It does indicate that when econom ¢ and social effects
are interrelated with natural and physical environmental ef-
fects the EIS will "discuss" all of these effects, but it does not
requi re governnment agencies to take econom c effects into
account. Mreover, the Town of Stratford is not even claim
ing, as did the ranchers in Bennett, that the governnment's
actions calculated to protect the environnent directly harm
its economc interests, nor does it claimthat those interests
are in any other manner interrelated with the environnenta
effects. Instead, petitioner's assertion that the FAA's EISis
defecti ve because not sufficiently sensitive to environnmenta
concerns is truly unrelated--or at nost "marginally rel at-
ed"--to the injury it asserts, except insofar as it argues that

Page 7 of 10
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the entire Airport Plan should not go forward. O arke v.
Securities Industry Ass'n, 479 U.S. 388, 399 (1987). In other
words, petitioner has not connected its clai ned economc
injury to any environmental effects caused by the allegedly
defective EIS. Instead, its EIS claimis sinply the "handy
stick” with which to attack the FAA 6

In its remaining set of challenges, Stratford argues that the
FAA failed to comply with the Airports & Airways | nprove-
ment Act (AAIA) in various ways. It is clained that the
Deci sion does not conply with 49 U S.C. s 47106(a) (1), which
provides that a grant nmay be given to finance airport projects
only if the Secretary is satisfied that "the project is consistent
with plans (existing at the time the project is approved) of
public agencies authorized by the State in which the airport is
| ocated to plan for the devel opnent of the area surroundi ng
the airport."™ The FAA responds that it is not clear that
Stratford is a "public agency” with planning authority as that
termis used in the statute. And the record indicates that
BDR has yet to apply for federal funding, making it unlikely
that this provision has been triggered. 1In any event, Strat-
ford has not shown that the Decision is not "reasonably
consistent™ with its planned redevel opnent. See Suburban
O Hare Conmin v. Dole, 787 F.2d 186 (7th Cr.), cert. denied,
479 U S. 847 (1986). According to "Stratford Visions: 2001--

6 Stratford brings several other clains under an additiona
CEQ regul ation and several provisions of the FAA's Airport Envi-
ronment al Handbook, each of which inplenment NEPA.  These
i nclude the Town's clains that the FAA's decision is arbitrary
because it fails to consider cunul ative effects, alternative safety
nmeasures, and potential conflicts with federal, state, and |local I|and
use policies, anong them BRAC and the settlenent between Strat-
ford and Bridgeport. Since Stratford does not have prudenti al
standi ng under 40 C.F.R 1508.14, it follows that it does not have
prudenti al standi ng under the other CEQ regul ation or Airport
Handbook provisions either. Nor does Stratford have prudenti al
standing to request preparation of a Supplenmental EIS based on
i nterveni ng events.
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The Town's Pl an of Devel opnent,"” Stratford seeks to "[e]n-
courage | and use nanagenent strategi es which recogni ze the
airport as a legitimte use at its current location [and d]is-
courage placement of structures and objects in the vicinity of
the airport, which would create hazards to air traffic and/or
create risks to property and life." Because the FAA condi -
tioned the proposed safety enhancenent on Bridgeport ob-

tai ning the necessary federal, state, and local permts, the
permtting process will ensure that the Airport Plan is consis-
tent with |ocal planning.

Stratford al so asserts that the FAA failed to conply with
49 U. S.C. s 47106(b), which provides that before the FAA
approves a grant for airport devel opnent, the Secretary of
Transportation nmust be satisfied that "the sponsor, a public
agency, or the Governnent holds good title to the areas of the
airport used or intended to be used ... or that good title will
be acquired.” As noted above, the record does not indicate
that Bridgeport has applied for funding yet. Moreover,
counsel for FAA has represented to us that the agency will
exercise its condemati on power to elimnate any issues over
title to the land under Main Street. Stratford' s claimthat
the FAA failed to comply with 49 U S.C. s 47106(b)(2), which
requires that the Secretary be satisfied that the "interests of
the conmunity in or near which the project may be | ocated
have been given fair consideration"” is also without nerit.
The record reflects Stratford' s self-described "extensive" in-
vol venent in the decisi onmaki ng process.

Stratford's remaining two AAIA clains are based on 49
US. C s 47106(c), which applies to "an airport devel opnment
project involving the location of an airport or runway or a
maj or runway extension." Under that section, the Secretary
must obtain a certification fromthe Governor of Connecti cut
that the project will neet applicable air and water quality
standards, and if the Plan is found to have a significant
adverse effect on natural resources, the Secretary nust also
determ ne that "no possible and prudent alternative to the
project exists and that every reasonabl e step has been taken
to mnimze the adverse effect."” The governnment maintains
that the section only applies to the |ocation of a new runway,

Page 9 of 10
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or a mmjor expansion of an existing runway, and the Airport
Pl an does not contenpl ate either

Stratford argues that the shifting of the runway 700 feet to
the northeast, while maintaining the same conpass headi ngs,

is a "location of [a] runway.” W are not persuaded by
Stratford's argunment that the term "l ocation" nust include
any relocation--no matter how mnor. It seens apparent to

us that the statutory term"location" is ambiguous. That
being so, the only question for us is whether, under Chevron
US. A, Inc. v. Natural Resources Defense Council, Inc., 467
U S. 837 (1984), the FAA's interpretation is based on a
reasonabl e construction, and we think that it is.

In the alternative, the Town argues that the renovation
must be a "mmjor" runway extension. The FAA has keyed
the definition of "major” to noise inpacts, defining a major
runway expansion as one that will permt the accommbdation
of aircraft that would result in an increase in noise of three
deci bels, an interpretation the Seventh G rcuit concluded was
reasonabl e i n Suburban O Hare Conmi ssion, 787 F.2d at
199-200. As the Secretary points out, Stratford' s suggestion
that even if the renovation was not a "major" runway exten-
sion it was a runway location, would lead to the odd result
that a runway extension, no matter what |ength, would not
trigger AAIA's requirenment unless it resulted in a significant
i ncrease in noise, yet any partial relocation, no matter how
m nor, would trigger section (c). But both new runways and
maj or runway extensions potentially allow nore aircraft and
exposure of the surrounding areas to additional noise. Be-
cause the Airport Plan does not contenplate either a "location
of a runway" or a "major runway extension," section (c) does
not apply, and Stratford' s argunent founders on a threshold
reef.

Accordingly, Stratford' s petition for review is denied.
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