<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-1514  Document #531662 Filed: 07/25/2000  Page 1 of 17

United States Court of Appeals
FOR THE DI STRICT OF COLUMBIA CIRCU T
Argued April 3, 2000 Deci ded July 25, 2000
No. 99-1236
Cheni cal Manufacturers Associ ati on and
Cement Kiln Recycling Coalition,
Petitioners

V.

Envi ronnental Protection Agency,
Respondent

Envi ronnental Technol ogy Council, Inc.
I ntervenor

Consol i dated with
99- 1514

On Petitions for Review of an Order of the
Envi ronnental Protection Agency

Richard G Stoll argued the cause for petitioners. Wth
himon the briefs were David F. Zoll, Ronald A Shipley,

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-1514 Document #531662 Filed: 07/25/2000

M chael W Steinberg, Joshua D. Sarnoff and David P
Novel | o.

Chri stopher S. Vaden, Attorney, U. S. Departnent of Jus-
tice, argued the cause for respondent. Wth himon the brief
were Peter D. Coppel man, Acting Assistant Attorney Cener-
al, and Steven E. Silverman, Attorney, Environnental Pro-
tecti on Agency.

David R Case was on the brief for intervenor Environnmen-
tal Technol ogy Council, Inc.

Before: WIlians, Sentelle and Tatel, Circuit Judges.
pinion for the Court filed by Crcuit Judge Tatel
Di ssenting Qpinion filed by Grcuit Judge Sentelle.

Tatel, Crcuit Judge: Petitioners challenge an Environ-
ment al Protection Agency rul e establishing an unusual bifur-
cated schedul e for hazardous waste conmbustors to conply
with strict new em ssion standards. To neet the new stan-
dards, conbustors must either nodify existing facilities and
processes to bring em ssion levels below the newlimts or
cease burni ng hazardous waste altogether. Conbustors
el ecting to nake the necessary changes have three years to
conply, but under EPA's "early cessation" program conbu-
stors that find it not cost-effective to make the required
nmodi fications nmust cease burning hazardous waste within two
years. Although we reject petitioners' argunent that EPA
| acks statutory authority to inplenent an early cessation
program we vacate the rul e because, as the Agency concedes,
it failed to establish that this particular early cessation pro-
gram which inposes substantial costs on hazardous waste
conbustors, will have any environnental or health benefits.

l.
Three types of businesses burn hazardous waste. Profes-

sional hazardous waste treatnment and di sposal conpanies
operate large comercial incinerators, charging fees to dis-
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pose of hazardous wastes generated by their custoners.

Sonme hazardous waste producers, such as chem cal manufac-
turers, operate their own on-site incinerators to dispose of
wast e generated in the manufacturing process. Cenent man-
ufacturers operate kilns in which they occasionally suppl e-
ment the fossil fuels they burn with hazardous waste to
generate additi onal heat energy, to recover usable materials
fromtreated waste, and to earn additional revenue from

di sposal fees. Petitioners Chem cal Manufacturers Associ a-
tion and Cenent Kiln Recycling Coalition represent the latter
two types of hazardous waste conbustors. Environnmenta
Technol ogy Council, intervenor in support of EPA' s rule,
represents commercial waste incinerators.

Al three types of hazardous waste conbustors are regul at -
ed by Subtitle C of the Resource Conservation and Recovery
Act ("RCRA"), 42 U.S.C. ss 6901 et seq., which "establishes a
conpr ehensive 'cradl e-to-grave' regulatory programfor the
treatment, storage, and disposal of hazardous waste." Horse-
head Resource Dev. Co. v. Browner, 16 F.3d 1246, 1252 (D.C
Cr. 1994). Existing EPA standards, promul gated pursuant
to RCRA and upheld for the nost part in Horsehead, require
hazar dous waste conbustors to operate under conditions suf-
ficient "to protect human health and the environnent." 42
U S C s 6924(a).

The Clean Air Act ("CAA"), 42 U S.C. ss 7401 et seq.
foregoi ng RCRA' s risk-based approach in favor of technol ogy-
based regul ation, directs EPA to establish em ssion standards
for hazardous air pollutants based on the "nmaxi mum achi ev-
abl e control technol ogy" known as MACT. 42 U S.C
s 7412(g)(2). The EPA Administrator nust |ist categories
and subcat egori es of hazardous air pollutant eni ssions
sources, then set MACT standards for each category at a
| evel

requir[ing] the maxi num degree of reduction in ems-
sions of the hazardous air pollutants subject to this
section (including a prohibition on such em ssions, where
achievable) that the Adm nistrator, taking into consider-
ation the cost of achieving such em ssion reduction, and
any non-air quality health and environnental inpacts

and energy requirenments, determ nes is achievable for
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new or existing sources in the category or subcategory to
whi ch such em ssion standard applies.

42 U . S.C. s 7412(d)(2). Once EPA sets the em ssion stan-
dards, the Act, in |anguage central to this case, requires the
Agency to establish a "conpliance date or dates for each
category or subcategory of existing sources, which shall pro-
vide for conpliance as expeditiously as practicable, but in no
event later than 3 years after the effective date of such
standard."” 42 U.S.C. s 7412(i)(3)(A). Sources denonstrat-
ing a need for additional tine to conplete installation of

pol lution control equipnent qualify for a one-year extension
42 U.S.C. s 7412(i)(3)(B)

Acting pursuant to RCRA and the Cean Air Act, EPA
promul gat ed revi sed enm ssion standards for hazardous waste
conbustors. See Revised Standards for Hazardous Waste
Conmbustors, 61 Fed. Reg. 17,358 (1996). 1In the origina
noti ce of proposed rul enaki ng, EPA predicted that nopst
affected conbustors woul d have to nake substantial nodifica-
tions to their equipment in order to reduce em ssions to |levels

mandat ed by the new standards. |In order to allow sufficient
time for conbustors to inplement necessary nodifications,
EPA proposed its usual three-year conpliance period. Id. at
17, 416.

The Agency recogni zed that because certain conbustors,
nanely kilns and on-site incinerators, burn hazardous waste
as an adjunct to their primary business, they mght find it
nore feasible to stop burning hazardous waste altoget her
rather than invest in new pollution controls. Cenent Kkilns
could switch to non-hazardous fuels, and operators of on-site
incinerators might find it nore cost-effective to contract with
commer ci al hazardous waste incinerators. To "ensure that
only those facilities that plan to conply with the new regul a-
tions are allowed to burn hazardous waste during the [three-
year] conpliance period," id., EPA proposed an early cessa-
tion program under which kilns and on-site incinerators that
deci de agai nst maki ng the inprovenents necessary to contin-
ue burning hazardous waste under the new standards woul d
be required to "i medi ately stop burni ng hazardous waste
when the owner or operator first determnes that [conpliance
wi Il not be achieved] by the applicable date.” 1d.
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After considering public comment, EPA adopted a fina
rule requiring owners and operators of hazardous waste
conbustion facilities to submt a Notification of Intent to
Comply, known as a "NIC," within a year of the new stan-
dards' effective date. See Hazardous Waste Conbustors;
Revi sed Standards; Final Rule, 63 Fed. Reg. 33,782, 33, 806-
09 (1998). Each conbustor nust indicate in the N C whether
it plans to conply, i.e., whether it plans to continue burning
hazardous wastes under the new standards, and if so, what
em ssion-control neasures it will take to ensure tinely com
pliance. Conbustors indicating an intent to conply nust file
a two-year Progress Report describing in detail all conpli-
ance nodifications planned and undertaken; they nust com
ply with the new standards within three years. 1d. at 33, 806.
Kilns and on-site incinerators that indicate an "intent not to
comply"--the focus of this case--nust cease burning hazard-
ous waste within two years of the effective date. The Agency
expl ai ned the process as foll ows:

The source can use the NICto notify either the source's
intent to cone into conpliance with the new standards,
or the source's intent not to cone into conpliance with
the new standards. The NI C nust be submitted to the
permtting agency within a year of the final standards
bei ng promul gated, and the Progress Report within two
years.

The NIC will not serve as a basis for requiring facilities
to cease burning hazardous waste if they intend to
conmply with the em ssion standards of this Subpart....
EPA would like to clarify that its intent has never been
to shut a source down conpletely. The source mght be
required to cease burning hazardous waste; however, it
woul d not be precluded from burni ng non-hazardous

waste or other alternative fuels. However, those sources
who indicate in the NNCtheir intent not to conply with

t he applicable em ssion control requirenments of this Sub-
part will be required to stop burning hazardous waste
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within two years of the effective date of the em ssion
control requirenents.

Id. at 33,806-07.

Until this rul emaking, EPA had al ways set a single conpli-
ance date for each category of em ssion source; never before
had it required em ssion sources to choose between conplying
or ceasing the regulated activity. Several conmenters ob-
jected to the early cessation program arguing that EPA | acks
statutory authority to i npose such an unprecedented require-
ment. The Agency responded:

EPA believes that conpliance as expeditiously as practi-
cable will have nunerous benefits for human health and
the environnent. |In particular, for those sources that do
not intend to ultimately conme into conpliance with the

em ssi on standards of this Subpart, expeditious conpli-
ance woul d be achi eved by ceasing to burn hazardous

waste. The Agency antici pates that numerous sources

wi Il choose not to cone into conpliance with the require-
ments of this rule, and will cease burning hazardous
waste prior to issuance of the rule or at sonme |ater date
but prior to the conpliance date. This section is intend-
ed to expeditiously Iimt the burning of hazardous waste
by those sources who do not intend to conme into conpli -
ance with the requirenments of the em ssion standards of
this Subpart, but continue to burn hazardous waste after
the effective date of the em ssion standards of this
Subpart. These sources are, quite sinply, able to neet
the standards earlier than the three years all owed for
sources which will continue to burn hazardous waste.

Thus, for this class of facilities, EPAis creating a neans
of compliance "as expeditiously as practicable.”

Id. at 33, 810.

Petitioners challenge the early cessation program claim ng
that although it inposes substantial costs, it will produce no
envi ronnent al benefits because hazardous waste currently
burned by kilns and on-site incinerators will sinply be shifted
to commercial incinerators operating under the same em ssion
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standards. Petitioners also contend that because CAA sec-

tion 112(i)(3), 42 U.S.C. s 7412(i)(3), requires EPA to set
conpl i ance dates based on the technical feasibility of attain-
ing the MACT standards, once EPA set a three-year dead-

line, it had no authority to require earlier cessation. Finally,
petitioners challenge the Notice of Intent to Conply and the
two-year Progress Report filing requirenents.

EPA, supported by intervenor Environnental Technol ogy
Counci |, responds that because sone sources wll choose to
conply by ceasing to burn hazardous waste rather than
installing new pollution controls, and because that nethod of
conpl i ance can be achieved well before the three-year conpli -
ance date, early cessation is required by section 112(i)(3)(A)'s
"conpliance as expeditiously as practicable” mandate. EPA
defends the NIC and Progress Report requirenents as not
only critical to enforcing the early cessation rule, but also as
an inportant means of increasing public participation in
RCRA's permit nodification process.

We begin with Petitioners' argunent that the early cessa-
tion programis arbitrary and capricious and exceeds EPA s
authority under the Clean Air Act. According to petitioners,
CAA section 112(i)(3)(A) requires EPA to set conpliance
dates based only on "the technical ability of facilities to attain
timely conpliance with the MACT standards.” Once EPA
determ ned that combustors need three years to conmply,
petitioners argue, then "no provision of the CAA provides any
support for (1) specifying early conpliance dates based on
intentions to comply or (2) forcing facilities to cease burning
waste prior to the established conpliance date."

This argunent requires little discussion. Petitioners point
to nothing in either the CAA or RCRA that requires EPA to
set a single uniformconpliance date for all conmbustors. In
fact, as the Agency points out, the CAA speaks in terns of
"conpliance date or dates" and requires "conpliance as expe-
ditiously as practicable, but in no event later than 3 years
after the effective date of such standard.” 42 U S.C
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7412(i)(3)(A) (enphasis added). Responding to this directive,
t he Agency determ ned that conbustors can achi eve "conpli -
ance" not just through installation of pollution controls, but
al so through cessation of hazardous waste conmbustion. The
Agency al so determi ned that cessation can be acconplished
nore "expeditiously" than other conpliance nmethods such as

pollution controls. "These sources are, quite sinply, able to
nmeet the standards earlier than the three years allowed for
sources which will continue to burn hazardous waste." 63

Fed. Reg. at 33,810. Thus, the Agency argues, its early
cessation rule is just an alternative conpliance date tail ored
to an individual source's chosen nmethod of conpliance. "As a
practical matter," the Agency explains in its brief, the early
cessation rule sinply "established two subcategories for com
pl i ance purposes here: sources conplying by ceasing to burn
hazar dous wastes, and sources conplying by other neans

(adding air pollution control devices, adopting waste m ni -

m zation process changes, etc.)." Because EPA detern ned

that compliance by cessation requires less tine than conpli -
ance through installation of pollution controls, it in effect set
two different conpliance dates dependi ng on which route a
particul ar conbustor elects to take.

Were there nothing nore to this case, we would agree with
EPA that section 112(i)(3)(A)'s requirenent of "conpliance as
expedi tiously as practicable"” can be read to provide authority
for an early cessation program |Indeed, at oral argunent
petitioners conceded that even under their reading of the
CAA, EPA coul d acconplish precisely the same result by
setting the conpliance date for all conmbustors at two years
rather than three and then granting one-year extensions to
conbustors electing to conply by installing em ssion control
devices. See 42 U S.C. 7412(i)(3)(B) (authorizing the Adm n-
istrator to issue extension pernmts to sources "if such addi-
tional period is necessary for the installation of controls.")

But this case is not so sinple. EPA clained in the
rul emaking that its early cessation requirenment woul d have
"nunerous benefits for human health and the environnent."
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63 Fed. Reg. at 33,810. Yet as the Agency now acknow -

edges, it neither pointed out what those benefits would be nor
expl ai ned how any such benefits mght result fromthe early
cessation program In issuing the rule, noreover, EPA
expressly recogni zed that the early cessati on program woul d
result in hazardous waste being shifted away from kil ns and
on-site incinerators that conply with existing RCRA stan-
dards but elect to cease burning hazardous waste rather than
nmeet the new MACT standards. During the year between

the early cessation and conpliance dates, hazardous waste

will sinply be redirected to other facilities to be burned under
essentially the same conditions.

Conmbusti on systens that can no | onger cover costs ..

are projected to stop burning hazardous waste. Hazard-

ous wastes fromthese systens will likely be reall ocated

to other viable conbustion systens at the sane facility if
there is sufficient capacity, alternative conbustion facili-
ties that continue burning, or waste nanagenent alterna-
tives (e.g., solvent reclamation). Because conbustion is
likely to remain the | owest cost option, we expect nost
reall ocated wastes will continue to be nmanaged at com
bustion facilities.

NESHAPS: Final Standards for Hazardous Air Pollutants

for Hazardous Waste Conbustors, 64 Fed. Reg. 52, 828,

53,017 (1999). In other words, the early cessation rule wll
not significantly reduce the amount of hazardous waste pro-
duced, the anmount of hazardous waste burned, or the |evels of
hazardous air pollutant emissions. It will instead nerely
real l ocate which conbustion facilities process the sane haz-
ardous waste under the sane conditions. At oral argunent,

EPA counsel candidly conceded that we must resolve this

case on the assunption that the early cessation program nmay
have no environnental benefits at all. |Indeed, as petitioners
point out, to the extent that transporting hazardous waste to
commercial incinerators increases the risk of |eakage, spills,
or contami nation, early cessation mght even result in net
envi ronnent al damage
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In view of the state of this record and EPA' s concessi ons,
we think that the Agency's action represents a classic case of
arbitrary and capricious rul emaking. Not only did the Agen-
cy fail to "articulate a satisfactory explanation for its action
i ncluding a rational connection between the facts found and
the choi ce made," Mdtor Vehicle Mr. Ass'n v. State Farm
Mut. Auto. Ins. Co., 463 U S. 29, 43 (1983) (internal quotation
marks om tted), but by claimng "numerous benefits for hu-
man health and the environnent," 63 Fed. Reg. at 33, 810,
where none were found, EPA "offered an explanation for its
decision that runs counter to the evidence before the agency,"”
State Farm 463 U. S. at 43.

According to EPA, however, petitioners' argunments based
on the absence of health or environnental benefits "mss the
point." The point, the Environnental Protection Agency tells
us, is not environnental protection. Instead, the Agency
argues, it must inplenment the early cessation programre-
gardl ess of environnmental inpact because CAA section
112(i)(3)(A) requires "conpliance as expeditiously as practica-
bl e" and that phrase "appears to nandate EPA' s sel ection of
a two-year conpliance date for sources choosing the conpli -
ance option of ceasing to burn hazardous wastes." EPA' s
argunent goes like this: (1) "Conpliance"” with an em ssion
standard nust include "virtually any neans of avoi di ng non-
conpliance."” (2) "Conpliance date" can thus be interpreted
to include "the date that a source, subject to the rul e because
it burns hazardous waste, ceases air emissions attributable to
burni ng those wastes.” (3) Since "conpliance" neans cessa-
tion as well as installation of pollution controls, then "conpli -
ance as expeditiously as practicable" nust require early ces-
sation because cessation can be acconplished sooner than
installation of em ssion-control equiprment. (4) Alow ng com
bustors intending to cease burning hazardous waste a ful
three years to continue burning would violate the statute's
command to "provide for conpliance as expeditiously as
practicabl e" regardl ess of the environmental effect of requir-
ing early cessation
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As with any question of statutory interpretation, we first
ask "whether Congress has directly spoken to the precise
guestion at issue.”™ Chevron, US. A, Inc. v. Natural Re-
sources Defense Council, Inc., 467 U S. 837, 842 (1984). In
this case, the answer is no. Nothing in the Cean Air Act
addresses whet her "conpliance as expeditiously as practi ca-
ble" requires early cessation. |ndeed, as the Agency con-
cedes, neither the Act nor its legislative history suggests that
Congress ever considered early cessation or the possibility
that if EPA inposes a cessation deadline before a conpliance
deadl i ne, sources not subject to early cessation but which
burn no cl eaner would take up the slack during the interim
and produce the very same em ssions |evel.

Since the Clean Air Act is "silent or ambiguous with
respect to the specific issue," id. at 843, we ask whether the
Agency's interpretation of section 112(i)(3)(A) to mandate
early cessation absent environnental benefit is "a perm ssible

Page 11 of 17

construction of the statute,” id., i.e., whether it is "reasonabl e

and consistent with the statute's purpose.” I|ndependent Ins.
Agents of Am, Inc. v. Hawke, 211 F.3d 638, 643 (D.C. Gr.
2000). The Clean Air Act's purpose is "to protect and

enhance the quality of the Nation's air resources so as to
pronmote the public health and welfare and the productive
capacity of its population,” 42 U S.C s 7401(b)(1), constrained
of course by section 112(i)(3)'s explicit concern over practica-
bility. 1In its rulemaking, EPA apparently recognizing that

its regul ati ons nmust be consistent with the Clean Air Act's
goals, claimed that early cessation "will have numerous bene-
fits for human health and the environnent.” 63 Fed. Reg. at
33,810. But having realized it had nmade no findings to

support this claim the Agency sinply abandoned any attenpt

to reconcile its reading of section 112(i)(3)(A) with the stat-
ute's objectives. Indeed, nothing in the record suggests the
early cessation programw ll, directly or indirectly, further
the Cean Air Act's environnental goals.

We think it unreasonable for the Agency to have interpret-
ed the phrase "conpliance as expeditiously as practicable" as
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requiring it to inmpose costly obligations on regulated entities
wi thout regard to the Clean Air Act's purpose. See, e.g.

United States Nat'l Bank of Oregon v. Independent Ins.

Agents of Am, Inc., 508 U S 439, 455 (1993) ("Over and over
we have stressed that '[i]n expounding a statute, we nust not

be guided by a single sentence or nmenber of a sentence, but

| ook to the provisions of the whole law, and to its object and
policy." ") (quoting United States v. Heirs of Boisdore, 49 U S
(8 How.) 113, 122 (1849)). As we said in Continental Air

Lines, Inc. v. DOI, "the critical point is whether the agency
has advanced what the Chevron Court called 'a reasonable

expl anation for its conclusion that the regul ati ons serve the
... Objectives [in question].' " 843 F.2d 1444, 1452 (D.C. Cir.
1988) (quoting Chevron, 467 U S. at 863) (alteration in origi-
nal). Here, EPA has failed to do so. See also, e.g., Dole v.
United Steelworkers of America, 494 U S. 26, 37 (1990)
(rejecting agency's interpretation of a statute where "none of
Congress' enunerated purposes woul d be served").

Unl i ke Chevron, see dissenting op. at 2-3, this case does
not involve a policy disagreenment between this court and
EPA over which of two possible interpretati ons would best
achieve the Clean Air Act's goals. Here, the Agency readily
concedes it has no evidence to suggest the chall enged pro-
gramis consistent with the Act's ains. See Continental Air
Lines, 843 F.2d at 1453 ("A judicial decision to the effect that
an agency's interpretation frustrates the policies of Congress
(or is inconsistent with the statutory mandate) is a far cry
froma decision that the agency's approach fails best to
pronot e Congress' purposes."). Gven the absence of envi-
ronment al benefits--indeed, the possibility of environnenta
harm - EPA vi ol ated the basic requirenent that its actions
must "not deviate fromor ignore the ascertainable |egislative
intent.” Snmall Refiner Lead Phase-Down Task Force v.
EPA, 705 F.2d 506, 520 (D.C. Cir. 1983) (internal quotation
marks om tted).

In reaching this conclusion, we enphasize that we do not
qguestion EPA s authority under the Clean Air Act to inple-
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ment an early cessation programif it determ nes through
reasoned deci si onmaki ng that the program woul d produce
environnental or health benefits. For exanple, if hazardous
wast e conbustors who elect to conply with the MACT stan-
dards by nodifying their processes or equipnent, phase in
their new controls gradually over the three-year conpliance
period, it may well be that during the third year, these
sources woul d be burning under nmuch cl eaner conditions. In
that case, the hazardous waste that woul d have been burned
by kilns and on-site incinerators would be redirected to
facilities that are closer to conpliance with the new stan-
dards, thus producing real environmental benefits. As the
Agency concedes, however, the record contains no evidence of
such benefits.

We turn finally to petitioners' challenge to the NI C and
Progress Report requirenents. EPA asserts that although
these requirenments were inplenented primarily as nmeans of
enforcing the early cessation rule, they serve the independent
pur pose of increasing public participation in the RCRA per-
mt nodification process which this rule streamined. Peti-
tioners disagree, claimng not only that the reporting require-
ments are integrally related to the early cessation rule, but
that they go far beyond the | evel of disclosure and public
participation required under previous RCRA regul ations.

Because it is inpossible for us to determne fromthis
record that EPA woul d have promul gated the N C and
Progress Report requirenents absent the early cessation
rule, we nmust vacate these provisions as well. See, e.g., Davis
County Solid Waste Managenent v. E. P. A, 108 F.3d 1454,
1459 (D.C. Cir. 1997) ("Severance and affirmance of a portion
of an administrative regulation is inproper if there is sub-
stantial doubt that the agency woul d have adopted the sev-
ered portion on its own." (internal quotation marks omtted)).
O course, this |leaves EPA free to pronul gate new reporting
requirenents if it has sone independent basis for doing so,
consistent with the statutes' purposes.

The petition for reviewis granted and the rule is vacated.

So
or der ed.

Sentelle, Crcuit Judge, dissenting: Wile the majority
correctly describes EPA's bifurcated conpliance program as
"unusual ," EPA sees the conpliance nechani smas an i nnova-
tive approach to inplenenting a congressional conmand.

However it is styled, as judges, we cannot second guess
EPA' s approach as long as the agency acted pursuant to
statutory authority and did so reasonably. Here, EPA de-

vi sed a reasonabl e approach to inplenment a reasonable inter-
pretation of a congressional mandate to achi eve "conpliance

as expeditiously as practicable.” Therefore, |I would uphold
the early cessation program as perm ssible under Chevron
U S A Inc. v. Natural Resources Defense Council, Inc., 467

U S. 837 (1984), and as a reasonable, |awful agency action

| agree with the majority that section 112(i)(3)(A) vests
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EPA with the statutory authority to inplenent a bifurcated
early cessation program See Maj. Op. at 7-8. | also agree
that EPA failed to substantiate its claimof health and envi -
ronmental benefit associated with the inplenmentation of the
program See id. at 9. | part conpany with the majority

when it reads section 112(i)(3)(A) to require EPA to conduct

an environmental inpact analysis before ordering "conpli -

ance as expeditiously as practicable.” | accept the majority's
general prem se that Congress intended the Clean Air Act, 42
US. C s 7401 et seq. (1994), to further the goals of achieving
environnental and health benefits. However, nowhere in

section 112(i)(3)(A) does Congress order EPA to consider
separately environnmental or health benefits in carrying out

the conmand to inplement "conpliance as expeditiously as
practicable.” It thus would appear at |east reasonable to
conclude that Congress itself determ ned that the statutorily
mandat ed action by EPA of requiring such conpliance is in
furtherance of the general goal of the statute, w thout the
agency's considering anew whether its specific acts also fur-

t her general goals.
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For the reasons set forth by the majority, tenpered by
Congress's decision not to inpose a regul ation-specific re-
qui rement concerning environnental and health benefits, |
agree that "section 112(i)(3)(A)'s requirenment of 'conpliance
as expeditiously as practicable' can be read to provide author-
ity for an early cessation program"” Mj. Op. at 8. Once
that is said, | do not see that we have any other choice than
to deny the petition for review and uphold the interpretation
of EPA. This is precisely the teaching of Chevron. In
Chevron itself, the Suprene Court reviewed a decision of this
court setting aside an interpretation by EPA of a Clean Air
Act provision in a fashion that did not in the view of this court
advance the overall goals of the statutorily established pro-
gramthat EPA was adnministering. See Natural Resources
Def ense Council, Inc. v. CGorsuch, 685 F.2d 718, 727 (D.C. Cr.
1982). In the | andmark Chevron decision, the Suprene Court
reversed, and established the overriding principle to which
the majority pays lip service. In Chevron, the H gh Court
enphasi zed that the sort of policy considerations inherent in
decisions as to neans of inplenentation "are nore properly
addressed to legislators or adm nistrators, not to judges."
Chevron, 467 U.S. at 864. Just so here. \Where the interpre-
tation by the agency ot herw se survives the two-step analysis
under Chevron, | do not see how this court can strike that
interpretation as unreasonable nerely on the basis that it
does not in our view advance the overriding policy of the
statutory schene.

True, Congress passed the Clean Air Act "to protect and
enhance the quality of the Nation's air resources so as to
promote the public health and welfare and the productive
capacity of its population.” 42 U S.C. s 7401(b)(1); see Mj.
p. at 11. However, the Cean Air Act contains hundreds of
specific commands to EPA from Congress. Sone directives
explicitly tell EPA to consider, inter alia, environmenta
i mpact, cost considerations, or technological feasibility. O h-
ers direct EPA to engage in managerial functions pursuant to
t he environnental, cost, technol ogical, or other factors which
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pronmpted Congress to nmove EPA to action. Here, EPA

created a rule to execute a managerial function established by
statute. EPA did nothing to frustrate the Clean Air Act's
broader goal of pronoting the health, welfare, or productivity
of the public. W can ask no nore.

Nor is Anmerican PetroleumlInstitute v. EPA, 52 F.3d 1113
(D.C. Cr. 1995), relied upon by petitioners to the contrary.
I ndeed, that decision supports the position of EPA not that
of the petitioners. In API, we considered a petition seeking
revi ew of EPA regul ati ons promul gated pursuant to 42 U S.C
s 7545(k)(1). That section, also part of the Cean Air Act,
enpowered EPA to "establish[ ] requirenents for reformulat-
ed gasoline to be used in gasoline-fueled vehicles in specified
nonattai nment areas.” 42 U S.C. s 7545(k)(1). The statute
mandat ed that the regul ations were to be directed toward
"the greatest reduction in em ssions of ozone formng volatile

organi ¢ conmpounds ... and em ssions of toxic air pollutants
achi evabl e through the reformul ati on of conventiona
gasoline...." 1d. EPA issued regulations directed toward

achieving not only the specified statutory goals, but also
toward an increase in the use of renewabl e resources--no
doubt a | audabl e goal, but not one specified by Congress in

t he enmpowering Act. We granted the petition for review, and
struck down the regul ati ons, precisely because EPA had used
its regul atory proceeding to pursue goals beyond those set
forth in the enpowering statute. Today, the nmajority vacates
anot her set of EPA regul ati ons because EPA did not pursue
goal s not specified by Congress in the enpowering sections
under whi ch EPA operated in the promul gati on of the regul a-
tions. | amnot suggesting that it would have been unreason-
able for EPA to have considered the overall goals as urged by
the majority, but I do not see how under Chevron analysis it
is within our jurisdiction to demand that EPA pursue the
general statutory goals. The majority enbarks on a danger-
ous course by using 42 U S.C. s 7401(b)(1) as the neans for a
court to act as a superlegislator and rewite the Cean Air Act
to i npose substantive requirenents on EPA--a course forbid-
den by the Supreme Court in Chevron
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Finding nothing illegal in EPA's choice of neans to inple-
nent "conpliance as expeditiously as practicable," | dissent.
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