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Dani el Meron, Mark C. Rosenblum Roy E. Hoffinger, and
Jonat han Jacob Nadl er.

Randal |l B. Lowe, Renee R Crittendon, Russell M Bl au,
Mark J. Tauber, Mchael D. Hays, J. G Harrington, and
John D. Seiver were on the briefs for intervenors Prism
Conmuni cati on Services, RCN Tel ecom Servi ces, Conpeti -
tive Tel econmuni cati ons Commi ssion, Close Call Anerica,
Inc., and d obal NAPs, Inc.

Jonat han E. Nuechterlein, Deputy General Counsel, Fed-
eral Conmuni cati ons Conm ssion, argued the cause for ap-
pellee. Wth himon the brief were Christopher J. Wight,
Ceneral Counsel, John E. Ingle, Deputy Associ ate General
Counsel, and Janes M Carr, Counsel. Joel Marcus, Coun-
sel, entered an appearance.

M chael E. G over argued the cause for intervenors Bell
Atlantic and U S West Conmuni cations, Inc. Wth himon
the brief were Randal S. M| ch, Edward Shakin, Mark L.
Evans, Henk Brands, WIlliam T. Lake, Lynn R Charytan,
Dan L. Poole and Robert B. MKenna, Jr. John H Har-
wood, Il entered an appearance.

Law ence G Ml one and Jonathan D. Fei nberg were on
the brief for intervenor Public Service Comi ssion of the
State of New York.

Bef ore: Randol ph, Tatel and Garland, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Tatel.

Tatel, Crcuit Judge: Appellants challenge the Federal
Conmuni cati ons Conmi ssion's approval of an application by
Bell Atlantic to provide |ong distance service in New York,
arguing that the conpany failed to inplenent two el ements of
a fourteen-point conpetitive checklist prescribed by the Tel e-
conmmuni cati ons Act of 1996. The FCC s approval of Bell
Atlantic's application was the first tine since the 1982 break-
up of AT&T that a Bell operating conpany received regul at o-
ry permssion to offer long distance service in a state where it
provi des | ocal tel ephone service. Finding no defect in the
Conmi ssion's analysis, we affirmin all respects.
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Hi storically, local telephone conpanies operated as nonop-
olies. "States typically granted an exclusive franchise in each
| ocal service area to a | ocal exchange carrier (LEC), which
owned, anong ot her things, the | ocal |oops (wres connecting
tel ephones to switches), the switches (equi pnent directing
calls to their destinations), and the transport trunks (wres
carrying calls between switches) that constitute a |ocal ex-
change network." AT&T Corp. v. lowa Util. Bd., 119 S. C.

721, 726 (1999). For the better part of the twentieth century,
appel I ant AT&T Corporation provided nost | ocal and | ong
di stance phone service throughout the country.

In 1974, the United States filed an antitrust action agai nst
AT&T al |l egi ng "nmonopol i zation by the defendants with re-
spect to a broad variety of tel ecomunications services and
equi prent in violation of section 2 of the Sherman Act."
United States v. Anerican Tel. and Tel. Co., 552 F. Supp 131
139 (D.D.C. 1982), aff'd sub nom Maryland v. United States,
460 U. S. 1001 (1983). Follow ng several years of discovery
and nearly a full year of trial, AT&T and the gover nment
settled. Known as the Modification of Final Judgnent
("MRJ"), the resulting consent decree required AT&T to
divest itself of the twenty-two Bell operating conpanies, or
"BOCs, " that provided |ocal tel ephone service.

Consol i dated i nto seven regi onal hol di ng conpani es (four
today as a result of nergers), the BOCs continued to have a
nmonopoly in |ocal phone service in their respective service
areas. Because "there are many ways in which the conmpany
controlling the | ocal exchange monopoly coul d discrimnate
agai nst conpetitors in the interexchange [long distance] mar-
ket," the MFJ prohibited BOCs fromoffering so-called "inter-
LATA" or long distance service. AT&T, 552 F. Supp. at 188.
The MFJ left open the possibility that BOCs coul d sonmeday
provide | ong di stance service, but only if they "los[t] the
ability to |l everage their nmonopoly power into the conpetitive
[long distance] markets,” either "as a result of technol ogica
devel opnents which elimnate the [BOCs'] | ocal exchange
nmonopoly or from changes in the structures of the conpeti -
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tive markets." Id. at 194. No BOC ever obtained perm ssion
to provide | ong distance tel ephone service under the M-J.

This regul atory | andscape remnai ned | argely unchanged un-
til Congress enacted the Tel ecomuni cations Act of 1996,
Pub. L. No. 104-104, 110 Stat. 56. That Act fundanentally
restructured | ocal tel ephone markets by endi ng the BOCs'
| ocal nonopoly. Designed to "open[ ] all tel ecomunications
markets to conpetition,” the Act established "a pro-
conpetitive, de-regulatory national policy framework” that
sought to elimnate the barriers that conpetitive |ocal ex-
change carriers, known as "CLEGCs," faced in offering | oca
tel ephone service. S. Conf. Rep. No. 230, 104th Cong., 2d
Sess. 1 (1996). To this end, the 1996 Act requires BOCs to
of fer CLECs access to their local tel ephone networks in three
ways: by selling |local tel ephone services to conpetitors at
whol esal e rates for resale to end users; by |easing network
el ements to conpetitors on an unbundl ed basis; and by
i nterconnecting a requesting conpetitor's network with their
own. See 47 U.S.C. s 251(c)(2)-(4). The 1996 Act requires
BOCs to offer the latter two services on "rates, terns, and
conditions that are just, reasonable, and nondiscrimnatory."
Id. s 251(c)(2)(D), (c)(3). Through any of these three routes,
CLECs may offer |ocal phone service in conpetition wth
BCCs.

Added by the 1996 Act, section 252 of the Conmuni cations
Act of 1934 established procedures for CLECs to request and
obtain access to network elements and other facilities. The
requesting carrier and the BOC "may" first attenpt to nego-
tiate an agreenent governing the rates, ternms, and conditions
under which the CLEC accesses the BOC s facilities. See id.

s 252(a)(1). |If the parties reach an agreenent, they mnust
submt it to the appropriate state conm ssion for approval.
See id. s 252(a)(1l), (e)(1). |If an agreenent is not reached,

section 252 directs the state comm ssion to arbitrate and
resol ve the dispute. 1d. s 252(b)(1), (b)(4)(C. The state
comni ssion nust "ensure that such resolution and conditions

nmeet the requirements of section 251" and "establish any

rates for interconnection, services, or network el enents ac-
cording to subsection (d) of this section.” 1d. s 252(c)(1)-(2).
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Subsection (d) requires rates to be "based on the cost ... of
providing the interconnection or network el enent (whichever

is applicable), and [ ] nondiscrimnatory.” 1d. s 252(d)(1)(A).
Subsection (f) permts a BOCto file with the appropriate

state conmi ssion "a statenent of the terns and conditions

t hat such conpany generally offers within that State to

conmply with the requirements of section 251." 1d. s 252(f)(1).
It also requires states to review such statenments for conpli -
ance with sections 251 and 252(d). 1d. s 252(f)(2).

Section 601(a)(1) of the 1996 Act frees BOCs from al
restrictions and obligations inposed by the MFJ, including
t he prohibition against providing |ong distance service. Tele-
conmuni cati ons Act of 1996 s 601(a)(1l), Pub. L. No. 104-104,
110 Stat. at 143. To encourage BOCs to open their nmarkets
to conpetition as quickly as possible, the Act permits themto
provide "in-region" |ong distance service (long distance ser-
vice originating in a state in which they offered | ocal service
under the MRJ) if they denonstrate that they have opened
their local markets in that state to conpetition by fulfilling
the requirenents of section 271. See 47 U.S.C. s 271(b)(1).
BOCs may inmedi ately begin providing "out-of-region" |ong
di stance service (long distance service originating outside the
states in which the particular BOC offered | ocal service under
the MRJ). See id. s 271(b)(2).

Under section 271, a BOC wishing to provide in-region |ong
di stance service nust apply to the FCC for approval. 1d.
s 271(b)(1). In its application, the BOC nmust first denon-
strate that it has satisfied either section 271(c)(1)(A), known
as "Track A" or section 271(c)(1)(B), known as "Track B."
To satisfy Track A, the BOC nmust show that it has entered
into an agreenent to provide access and interconnection to
"one or nore unaffiliated conpeting providers of tel ephone
exchange service ... to residential and business subscribers.”
Id. s 271(c)(1)(A). If no such request for access and inter-
connection has been nmade, Track B requires the BOC to show
that "a statement of the ternms and conditions that the [BOC
generally offers to provide such access and interconnection
has been approved or permitted to take effect by the State
commi ssion.” Id. s 271(c)(1)(B)
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Once the BOC has shown that it has satisfied either Track
A or Track B, it mnmust establish that its offering of services to
CLECs neets the fourteen requirenents of a "conpetitive
checklist” contained in section 271(c)(2)(B). The checkli st
i ncorporates by reference many of the substantive require-
ments of the Act's |ocal conpetition provisions, sections 251
and 252, described supra at 4-5. See id. s 271(c)(2)(B). For
exanpl e, the BOC nust denonstrate that it provides "[i]nter-
connection in accordance with the requirenents of sections
251(c)(2) and 252(d)(1)"; "[n]ondiscrimnatory access to net-
work el enents in accordance with the requirenents of sec-
tions 251(c)(3) and 252(d)(1)"; "[l]ocal |oop transm ssion ..
unbundl ed fromlocal switching”; "[l]ocal sw tching unbun-
dled fromtransport, |ocal |oop transm ssion, or other ser-
vices"; and "[n]ondiscrimnatory access to [ ] 911 and E911
services [and] directory assistance services to allow the other
carrier's custoners to obtain tel ephone nunmbers.” 1d.
s 271(c)(2)(B) (i), (ii), (iv), (vi), (vii)(l)-(Il). In addition to
satisfying the conpetitive checklist's fourteen requirenents,
the BOC nmust denonstrate that it will provide in-region |ong
di stance service in accordance with the nondi scrim nation and
separate affiliate requirenments of section 272. See id.
ss 271(d)(3)(B), 272. Finally, the BOC nust persuade the
FCC that "the requested authorization is consistent with the
public interest, convenience, and necessity." 1d.
s 271(d)(3) (0.

The statute gives the FCC ninety days to determ ne whet h-
er an applicant has net section 271's requirenents, including
whet her it has "fully inplemented the conpetitive checklist.”
Id. s 271(d)(3). The Conmi ssion nmust "consult with the
Attorney CGeneral ," who shall "provide to the Conm ssion an
eval uation of the application using any standard the Attorney
Ceneral considers appropriate.” 1d. s 271(d)(2)(A). Al -

t hough "[t]he Conmmi ssion shall give substantial weight to the
Attorney CGeneral's evaluation,” that evaluation "shall not

have any preclusive effect on any Conm ssion decision.” 1d.
The FCC nust also "consult with the State conmm ssion of any
State that is the subject of the application in order to verify
the conpliance of the [BOC] with the requirenments [for
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providing in-region | ong distance service]." Id.
s 271(d)(2)(B).

Si nce passage of the 1996 Act, the FCC has i npl enented
the statute's local conpetition provisions through a series of
regul ations and orders. O particular relevance to this case,
the Local Competition First Report and Order adopted "i ni -
tial rules designed to ... open[ ] the local exchange and
exchange access markets to conpetition.” |In the Matter of
| mpl enent ati on of the Local Competition Provisions in the
Tel econmuni cations Act of 1996, 11 F.C.C R 15499, 15507
p 6 (1996) ("Local Conpetition First Report and Order").

The Local Competition First Report and Order listed a

m ni mum set of network el enents that BOCs must provide to
conpeting carriers, established interconnection rules, and
adopted a net hodol ogy for pricing network el ements known
as "TELRIC' (total elenent |long-run increnental cost). Id.
at 15514-15 pp 27-29.

Prior to the filing of the application at issue in this case,
FCC had received and rejected five section 271 applications.
It rejected the first because the applicant, SBC Comuni ca-
tions, failed to denonstrate that it satisfied Track A. In the
Matter of Application by SBC Conmuni cations, Inc., Pursu-
ant to Section 271 of the Communicati ons Act of 1934, as
anended, to Provide In-Region, InterLATA Services in
Gkl ahoma, 12 F.C.C.R 8685, 8686 p 1 (1997), aff'd, SBC
Conmuni cations v. FCC, 138 F.3d 410 (D.C. Cr. 1998). It
rejected the others because the applicants failed to comply
wi th various requirements of the conpetitive checklist. See
In the Matter of Application of Ameritech M chigan, Pursu-
ant to Section 271 of the Communi cati ons Act of 1934, as
anended, to Provide In-Region, InterLATA Services in
M chigan, 12 F.C.C. R 20543, 20546-47 p 5 (1997) (failure to
provi de nondi scrim natory access to operations support sys-
tem interconnection, and 911 and E911 services); In the
Matter of Application of Bell South Corporation, et al., Pur-
suant to Section 271 of the Conmuni cations Act of 1934, as
anended, to Provide In-Region, InterLATA Services in
South Carolina, 13 F.C.C R 539, 547 p 14 (1997) (failure to
(1) provide nondiscrimnatory access to operations support
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systens, (2) provide unbundl ed network elenents in a nman-

ner that permts conpeting carriers to conbine themthrough
collocation, and (3) offer certain retail services at discounted
rates), aff'd, Bell South Corp. v. FCC, 162 F.3d 678 (D.C. Cr.
1998); In the Matter of Application by Bell South Corpora-
tion, et al., Pursuant to Section 271 of the Conmmuni cati ons
Act of 1934, as anmended, to Provide |In-Region, InterLATA
Services in Louisiana, 13 F.C. C R 6245, 6246-47 p 1 (1998)
(failure to provide nondi scrimnatory access to operations
support systemand to make tel ecommunications services

avail able for resale); 1In the Matter of Application of Bell-
Sout h Cor poration, Bell South Tel ecomruni cati ons, Inc., and
Bel | South Long Di stance, Inc., for Provision of |In-Region

I nt er LATA Services in Louisiana, 13 F.C.C. R 20599, 20605

p 10 (1998) (failure to provide nondiscrimnatory access to
operations support system and unbundl ed network el enents).
After oral argument in this case, however, the Conm ssion
approved SBC Conmuni cations's application to provide |ong

di stance service in Texas. 1In the Matter of Application by
SBC Communi cations, Inc., Southwestern Bell Tel. Co., d
Sout hwestern Bel |l Communi cati ons Services, Inc. d/b/a

Sout hwestern Bell Long D stance Pursuant to Section 271 of

t he Tel ecommuni cations Act of 1996 To Provi de |n-Region,

I nt er LATA Services in Texas, FCC No. 00-238 (June 30,

2000) .

Bell Atlantic filed its application to provide in-region |ong
di stance service in New York on Septenber 29, 1999. By
then, the Supreme Court had invalidated that portion of the
Local Conmpetition First Report and Order, specifically Rule
319, which listed the network el ements that BOCs nust
provide to conpetitors. lowa Uil. Bd., 119 S. . at 734-36
According to the Court, "the FCC did not adequately consid-
er the 'necessary and inpair' standards [of section 251(d)(2)
of the statute] when it gave bl anket access to these network
elements.” 1d. at 734. Because Bell Atlantic filed its applica-
tion while the Comm ssion was still revising its network
element rule in response to the Suprene Court's vacatur, the
conpany agreed to denonstrate conpliance with the vacated
rule. See In the Matter of Application by Bell Atlantic New
York for Authorization Under Section 271 of the Conmmuni -

Page 8 of 42



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-1538  Document #533173 Filed: 08/01/2000  Page 9 of 42

cations Act to Provide In-Region, InterLATA Service in the
State of New York, 15 F.C.C.R 3953, 3966-67 p 30 (1999)
("Bell Atlantic"). Wen this opinion was in page proofs, the
Eighth Grcuit, acting on remand fromthe Suprene Court's
decision in lowa Uil. Bd., invalidated the TELRIC pricing
nmet hodol ogy. See lowa Util. Bd. v. FCC, No. 96-3321 (8th
Cr. July 18, 2000). By basing rates on hypothetical rather
than actual costs, the court held, the TELRI C met hodol ogy
forced BOCs to charge less for network el enents than Con-
gress intended. Id., slip op. at 7-8. That decision has no
effect on this case, however, because Bell Atlantic has in fact
shown conpliance with the TELRI C net hodol ogy, just as it

did with the vacated Rul e 319.

The Bell Atlantic application represented the cul m nation of
nore than two years of work by the conmpany and the New
York Public Service Conm ssion ("NYPSC'). After Bel
Atlantic submtted a draft application in February 1997, the
NYPSC commenced col | aborative proceedi ngs invol ving the
conpany and its conpetitors to open New York's |ocal ex-
change market to conpetition. The NYPSC al so issued an
order establishing rates for access to certain Bell Atlantic
network el ements. Spanni ng over one hundred pages, that
order set rates for local |oops, local switching, tandem switch-
ing, interoffice transport, signal control points, etc. Opinion
and Order Setting Rates for First Goup of Network El e-
nments, Op. No. 97-2 (NYPSC Apr. 1, 1997) ("1997 NYPSC
Order").

At about the sane time, the NYPSC began devel opi ng
performance neasures and service quality standards to as-
sess whether Bell Atlantic was providing the nondi scrim nato-
ry access to its network that the 1996 Act requires. Bel
Atlantic, 15 F.C.C. R at 3959 p 11. The NYPSC al so hired
the consulting firmKPM5to test Bell Atlantic's operations
support systenms for processing orders fromBell Atlantic's
conpetitors. After extensive testing, during which Bell At-
lantic corrected many probl ens, KPMS concl uded that the
conpany's operations support systems coul d adequately ac-
commodat e "reasonabl e, anticipated commercial vol unes" of
conpetitors' requests for network access. 1d. at 3959 p 10.
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On Decenber 21, 1999, the FCC approved Bell Atlantic's
application to provide | ong distance service in New York
The Conmi ssion began by observing that "[t]he well estab-

i shed pro-conpetitive regulatory environnent in New York
in conjunction with recent nmeasures to achi eve section 271
conpliance has, in general, created a thriving market for the
provi sion of |ocal exchange and exchange access service.
Conpetitors in New York are able to enter the | ocal market
using all three entry paths provided under the Act." Id. at
3959 p 13. The FCC cited Bell Atlantic's estinmates that
conpetitors serve over one mllion phone Iines in New York
Id. at 3960 p 14. According to the Departnent of Justice,
nor eover, CLECs in New York served approximately 8.9

percent of access lines as of June 1999, an anount "signifi-
cantly larger than the national average of |less than five
percent." Evaluation of the United States Departnent of
Justice 9 (Nov. 1, 1999) ("DQJ Eval uation").

Rel yi ng on uncontested evidence that Bell Atlantic had
entered into i nterconnection agreenents with several conpet-
ing New York carriers, the Comm ssion determ ned that the
conpany had satisfied Track A. Bell Atlantic, 15 F.C.C R at
3977 p 62. The Commi ssion next exam ned Bell Atlantic's
conpliance with the fourteen conmponents of the conpetitive
checklist, concluding that the conpany had "fully inplenment-
ed" each. 47 U S.C s 271(d)(3)(A)(i). The Comm ssion al so
found that Bell Atlantic had denonstrated that it would
comply with the separate affiliate and nondi scrimnation re-
qui rements of section 272. Bell Atlantic, 15 F.C C R at 4153
p 403. Finding approval of the conpany's application to be
"consistent with pronoting conpetition in the |ocal and |ong
di st ance tel econmuni cations markets,"” the Conm ssion con-
cluded that Bell Atlantic's provision of long distance service in
New York would be in the public interest. 1d. at 4162 p 425.

On Decenber 28, 1999, appellants AT&T and Covad Com
muni cati ons, a provider of high-speed, data-oriented tel ecom
muni cati ons services, appeal ed the FCC s deci si on pursuant
to 47 U.S.C. s 402(b)(6), (9), which gives this court exclusive
jurisdiction to review FCC orders relating to applications to
provi de | ong di stance service under section 271. After this
court deni ed appellants' request for stay pendi ng appea
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AT&T v. FCC, Nos. 99-1538, 99-1540 (D.C. Gr. Jan. 4, 2000)
(order denying notion for stay), Bell Atlantic began providing
| ong di stance service to custoners in New York

AT&T nounts four challenges to the FCC s approval of
Bell Atlantic's application, the first two of which Covad j oins:
(1) Bell Atlantic's prices for certain network el enments do not
conformto the TELRIC pricing nethodol ogy; (2) contrary to
t he Conmi ssion's conclusion, Bell Atlantic fails to provide
conpetitors nondi scrimnatory access to two types of unbun-
dl ed | oops, DSL-capable |oops and hot cut loops; (3) the
conpany i nposes use restrictions on conbi nati ons of network
el ements that violate the 1996 Act; and (4) the conpany's
proposed script for handling calls requesting new service or
changes to existing service conflicts with section 272's nondi s-
crimnation safeguards. Supported by intervenors NYPSC,
Bell Atlantic, and U S West, the FCC argues that the
conpany has satisfied both the conpetitive checklist and
section 272's nondi scrimnation safeguards. W consi der
each of appellants' argunments in turn

Section 271's conpetitive checklist directs the FCCto
determ ne whether Bell Atlantic's rates (which have been
approved by the NYPSC) conply with section 252's require-
ment that the rates be "just and reasonabl e" and "based on
the cost ... of providing the ... network elenent." 47
US. C s 252(d)(1), (d)(1)(A(i). The FCC considers section
252 satisfied only if the rates conformto TELRIC. See Bel
Atlantic, 15 F.C.C.R at 4081 p 237; see also Local Conpeti-
tion First Report and Order, 11 F.C.C.R at 15844 p 672. A
f orwar d- | ooki ng net hodol ogy, TELRI C bases rates on "the
cost of operating a hypothetical network built with the nost

efficient technology available.” lowa Uil. Bd., 119 S. C. at
728 n.3. TELRICis not a specific fornula, but a framework
of principles that govern pricing determ nations. "[While

TELRI C consi sts of 'methodol ogi cal principles' for setting
prices, states retain flexibility to consider 'local technol ogical
environnental, regulatory, and economc conditions.' " Bell
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Atlantic, 15 F.C.C.R at 4084 p 244 (quoting Local Conpeti -
tion First Report and Order, 11 F.C.C.R at 15812). In other
words, while state conm ssions use TELRIC to establish

rates, application of TELRIC principles may result in differ-
ent rates in different states.

The FCC does not conduct de novo review of state pricing
determ nations in section 271 proceedi ngs, nor does it adjust
rates to conformwith TELRIC. See Bell Atlantic, 15
F.CCR at 4084 p 244. It assesses only whether those rates
conmply with basic TELRIC principles. In |anguage critical
to this case, the FCC described its role this way:

In reviewing state pricing decisions in the context of
section 271 applications, we will not reject an application
because isol ated factual findings by a conmm ssion m ght

be different fromwhat we nmight have found if we were
arbitrating the matter under section 252(e)(5). Rather
we will reject the application only if basic TELRIC
principles are violated or the state conm ssion nmakes
clear errors in factual findings on matters so substanti al
that the end result falls outside the range that the
reasonabl e application of TELRIC principles would pro-
duce.

I d.

Nei t her AT&T nor Covad chal | enges the TELRI C stan-
dard. They claiminstead that rates established by the
NYPSC for |easing three network el ements--switches, voice
grade | oops, and DSL-conpati bl e | oops--violate TELRI C.

W review the FCC s TELRI C conpliance determ nati ons
pursuant to the arbitrary and capricious standard. See 5
US. C s 706(2)(A); Achernar Broad. Co. v. FCC, 62 F.3d
1441, 1445 (D.C. CGir. 1995) (applying arbitrary and caprici ous
standard to FCC action). Highly deferential, that standard
presunes the validity of agency action, requiring us to deter-
m ne whet her the agency has considered the relevant factors
and "articulate[d] a rational connection between the facts
found and the choice nade." Mtor Vehicle Mrs. Ass'n of
the United States, Inc. v. State Farm Mut. Auto. Ins. Co., 463
US. 29, 43 (1983) (internal quotation marks omtted). W
"may reverse only if the agency's decision is not supported by
substanti al evidence, or the agency has nade a clear error in

judgnment." Kisser v. Cisneros, 14 F.3d 615, 619 (D.C. Cr.
1994).

Three characteristics of section 271 proceedings call for
speci al deference to the FCC. For one thing, not only do
section 271 issues "require[ ] a high level of technical exper-
tise," Marsh v. Oregon Natural Resources Council, 490 U.S.

360, 377 (1989), but the Comm ssion nust consider those

issues in the context of rapid technol ogi cal and conpetitive
change. As the agency points out, "at any given point at

which a section 271 application mght be filed, the rapidly
changi ng tel econmuni cations industry will have recently un-

| eashed a handful of new technol ogi cal chall enges and unset -
tled legal disputes.” Appellee's Br. at 12. To deal with these
const ant | y-unf ol di ng changes, the section 271 process "nmnust
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have sone play in the joints." 1d. Second, unlike nost
agency deci sions that we review, nmuch of the FCC s order is
itself a review of a state agency decision. Al so possessing a
consi der abl e degree of expertise, the NYPSC did a significant
anmount of background work, such as establishing prices,
instituting coll aborative proceedi ngs to design provi sioning
nmet hods, and devel opi ng performance neasures. Finally,

and perhaps nost inmportant with respect to appellants' chal -

| enges to the NYPSC pricing determ nations, enornous fl exi-
bility is built into TELRIC. In other words, we decide only
whet her the FCC s determination that Bell Atlantic's rates do
not fall "outside the range that the reasonabl e application of
TELRI C principles would produce” is itself arbitrary or
capricious. Bell Atlantic, 15 F.C C R at 4084 p 244. (f
Patrick Thomas v. NLRB, 213 F.3d 651, 2000 W. 694335, at

*6 (D.C. Cir. 2000) ("[A] court reviews with deference a
Board decision that was itself nmade with deference to the
Union."). Al though we thus give substantial deference to the
Conmi ssion's deci sion, we enphasize that "[t]his does not

mean that our review is toothless but nmerely that we must be
very cautious in entertaining an invitation to reverse." Pat-
ri ck Thomas, 2000 WL 694335, at *6.

Swi tchi ng costs

AT&T and Covad claimthat the rates the NYPSC set for
swi tches--the equi pnent used to direct calls to their destina-
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tion--violate TELRIC in two respects: first, the rates ignore
substantial discounts Bell Atlantic will likely receive on the
purchase of new switches, and second, they erroneously in-
clude the costs not just of new switches, but of nore costly
"growth additions” to existing switches. Wth respect to the
latter argument, appellants claimthat because TELRI C con-
tenpl ates construction of a new network using the nost
efficient technology, it requires the NYPSC to have used the

| ess costly new switches as the basis for the rates. According
to appellants, these two errors caused Bell Atlantic's switch
rates to exceed substantially those that proper application of
TELRI C woul d have vyi el ded.

Addressing switching costs in its April 1997 pricing order
t he NYPSC began by noting the w de disparity between the
estimates provided by Bell Atlantic ($586 per line) and AT&T
($125 per line). Based on that disparity, other evidence in
the record, and its own analysis, the agency found "neither

figure ... reliable.”™ 1997 NYPSC Order at 84. "In these
ci rcunst ances, " the NYPSC explained, "[its] staff exam ned
the data on switching costs closely.” 1d. at 85. Starting with

the historic cost of switches installed in 1993 and 1994, the
agency adj usted that cost downward to reflect the declining
price of switches, yielding a per-line price of $192.67. The
NYPSC acknow edged that its analysis did not take into

account "atypically large discounts” received by Bell Atlantic
"fromits vendors after 1994 in connection with a major swtch
repl acenent program®” 1d. at 85 n.1. The reason, the

agency explained in a subsequent order, was that it under-
stood that Bell Atlantic would not receive such | arge dis-
counts in the future. Oder Denying Mtion to Reopen

Phase 1 and Instituting New Proceedi ng 3-4 (NYPSC Sept .

30, 1998) ("1998 NYPSC Order Denying Mtion to Reopen").

More than a year after the NYPSC i ssued its 1997 order,
AT&T and ot her |ong distance carriers petitioned the agency
to lower switching rates. They relied on evidence, only
recently revealed by Bell Atlantic, that it would in fact
continue to receive large discounts on purchases of all new
swi tches. Seeking to avoid pieceneal changes to the rates,
and explaining that the new informati on would affect its prior
anal ysis in several ways, the NYPSC concluded that "[t]he
web of interconnected effects argues strongly agai nst maki ng
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the selective nodification urged by the notion w thout a

conpr ehensi ve review of switching costs.” I1d. at 11. The
NYPSC went on to note that "[w]hile the effect of the

adj ustment on swi tching prices cannot be presuned to be
trivial--though it might turn out to be so--switching costs in
general represent a much smaller conponent of CLEC ex-

pense than do the nuch nore significant link costs.” Id. at
12. Accordingly, the agency declined to revise the rates, but
schedul ed a conprehensive review of switching costs to begin
in January 1999. See id.

The FCC found no problemw th the NYPSC s resol ution of
this issue. "AT&T has presented no evidence to persuade us
that New York did not conformto TELRIC principles sinply
because it failed to nodify one input into its cost nodel."
Bell Atlantic, 15 F.C.C. R at 4085 p 245. Synpathetic to the
NYPSC s position that "its determ nation of allowable swtch
costs was the result of a conplex analysis that does not |end
itself to sinple arithmetic correction through the adjustnent
of a single input,"” the FCC concluded that the prospect of
future nodification makes the rates no |l ess TELRI C
conpliant. 1d.

The FCC s decision seens reasonable to us. Not only are
st at e- agency- approved rates al ways subject to refinement, but
we suspect that rates may often need adjustment to reflect
new y di scovered information, |like that about Bell Atlantic's
future discounts. If new information automatically required
rejection of section 271 applications, we cannot imnmagi ne how
such applications could ever be approved in this context of
rapi d regul atory and technol ogi cal change. Mreover, both
t he NYPSC and the FCC agree that adjusting swtching
rates to reflect discounts is not so sinple as subtracting the
anmount of the discount; it requires other adjustnents to the
cost nodel. Under these circunstances, we are confortable
deferring to the Comm ssion's conclusion that basic TELRI C
princi pl es have not been violated and that the NYPSC has not
made such "clear errors in factual findings" that sw tching
costs fall "outside the range that the reasonabl e application of
TELRI C principles would produce.” 1d. at 4084 p 244. Af-
ter all, not only is the $193 per-line sw tching cost consider-
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ably closer to AT&T' s proposed $125 than to Bell Atlantic's
much hi gher estimate, and not only do "switching costs in
general represent a much smaller conponent of CLEC ex-
pense than do the nuch nore significant |ink costs" (which
appel I ants have not chal |l enged), 1998 NYPSC O der Denying
Motion to Reopen at 12, but the NYPSC has said it wll
reexam ne swi tching discounts, ordering refunds if appropri-
ate.

Appel | ants' chall enge to the inclusion of so-called "growh
additions” is largely a corollary of their discount argunent.
At oral argunent, FCC counsel explained that growh addi -
tions to existing switches cost nore than new switches only
because vendors offer substantial new switch discounts in
order to nake tel ephone conpani es dependent on the ven-
dors' technology to update the switches. |In fact, as far as we
can tell fromthe record, the growh addition issue did not
even surface in the NYPSC proceedings until after AT&T,
relying on the new evi dence about discounts, requested recon-
sideration of switch costs. Accordingly, we think the Com
m ssi on reasonably concl uded that because failure to reflect
di scounts did not violate TELRIC, inclusion of growh addi-
tions did not either.

Voi ce Grade Loops
Aloop is " "a transmission facility between a distribution
frane, or its equivalent, in an incunbent LEC central office,
and the network interface device at the custoner prem ses.' "
Bell Atlantic, 15 F.C. C.R at 4095 p 268 (quoting Local Com
petition First Report and Order, 11 F.C. C.R at 15691). 1In
plain English, |oops are the wires that connect tel ephones to
the switches that direct calls to their destination. There are
many different types of |oops: "two-wire and four-w re anal og
voi ce-grade | oops, and two-wire and four-wire |l oops that are
conditioned to transmit the digital signals needed to provide
services such as |1 SDN, ADSL, HDSL, and DS1-Ievel sig-
nals." Bell Atlantic, 15 F.C C R at 4095 p 268. The 1997
NYPSC pricing order set rates for Bell Atlantic |loops. 1997
NYPSC Order at Attachnment D.
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AT&T and Covad chal l enge the rates for one type of | oop--
voi ce grade local |oops. They argue that the NYPSC viol at ed
basi ¢ TELRI C principles by assuning that the "feeder"
portion of the | oop would al ways use optical fiber, rather than
copper. This assunption, according to appellants, produced
rates for leasing |oops fifteen percent higher than proper
application of TELRIC woul d have yi el ded.

AT&T originally advanced this argunent in the NYPSC
rate proceedi ng, claimng that copper feeder should al ways be
used for loops less than 9,000 feet long. Rejecting this
argunent in its 1997 order, the NYPSC based | ocal |oop rates
on the assunption that fiber feeder would be used for al
| oops. The agency relied on a 1991 Bell Atlantic study
establishing that "the investnment costs associated with fiber
exceeded those of copper, but the difference was found to be
nore than offset by the | ower provisioning and mai ntenance
costs of fiber." 1997 NYPSC Order at 83. 1In its rehearing
order, the NYPSC devoted twenty-nine nore pages to this
i ssue, reaffirmng its conclusion and el aborating on its reason-
ing. Opinion and Order Concerning Petitions for Rehearing
of Qpinion No. 97-2, Op. No. 97-14 (NYPSC Sept. 22, 1997)
("1997 NYPSC Rehearing Order"). Enphasizing TELRIC s
forward-1 ooki ng character, and relying on its own i ndepen-
dent analysis, the NYPSC pointed out that while Bell Atlan-
tic's plant includes substantial anounts of copper feeder
"virtually none is being installed on a going-forward basis."
Id. at 23-24. The reason, the agency explained, is "fiber's
superiority with respect to its initial cost, its ongoi ng opera-
tion and mai ntenance expense, and its flexibility and reliabili-
ty." 1d. at 24. Not only are fiber's material costs |ower than
copper's for the sane capacity, but copper's heavier weight
and greater volunme make it both nore difficult and nore
expensive to install. See id. The smaller space taken up by
fiber, noreover, reduces costs substantially, an especially
critical consideration in dense cities |ike New York. See id.
Finally, fiber offers numerous operational advantages over
copper. See id. at 25. The NYPSC tied all these factors
back to TELRIC. "Wat TELRIC contenplates is the net-
wor k that would actually be built, using the nost cost-
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efficient, forward-1ooking technol ogy avail able, which would
certainly lead us to posit all-fiber feeder.” 1d. at 26.

Largely reiterating the NYPSC s concl usion, the FCC re-
jected appellants' challenge to the use of fiber feeder. "W
have no reason to disagree with the [ NYPSC s] concl usion
that Bell Atlantic's use of fiber ... does not make its rates
i nconsistent with a TELRI C net hodol ogy." Bell Atlantic, 15
F.C.C.R at 4087 p 249.

Appel lants fault the FCC s decision on a host of largely
procedural grounds: the Commission failed to address a
detail ed AT&T study that proves copper is nore cost-
effective for shorter loops; it failed to consider AT&T s
evi dence purportedly showi ng that other BOCs had conceded
that copper is nore cost-effective; and it could not have
reasonably deferred to the NYPSC s findings because the
only evidence the NYPSC relied on (the 1991 Bell Atlantic
study) was never placed in the record and the only rationale
of fered by that agency (that fiber feeder is nore econonica
in dense Manhattan) is "plainly inadequate."” Appellants' Br
at 30.

These argunents mss the mark. The question whet her
t he FCC adequately considered AT&T's comments is "sub-
sumed within [appellants'] substantive challenge" to the
FCC s conclusion that the assunption of fiber feeder was
appropriate, Chemical Mrs. Ass'n v. EPA 28 F.3d 1259, 1263
(D.C. CGr. 1994), and we find no basis for faulting the Com
m ssion's deci sionmaki ng on that point. The FCC anal yzed
the NYPSC s original and rehearing orders, which exhaus-
tively evaluated AT&T' s arguments, thoroughly expl ai ned
fiber's superiority, and relied on far nore than the uni que
characteristics of Manhattan and the 1991 Bell Atlantic study.
Based on this analysis, the Comm ssion determ ned that
AT&T did not "present|[ ] sufficient evidence to prove that the
[NYPSC] erred inits determnation.”" Bell Atlantic, 15
F.C.C.R at 4087 p 249.

Appel | ants make one additional argument. They clai mthat
in the Universal Service Tenth Report and Order the Com
m ssion found copper to be nore cost-effective than fiber for
short distances. In the Matter of Federal-State Joint Board
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on Universal Service; Forward-Looking Mechani sm for

H gh Cost Support for Non-Rural LECs, 14 F.C.C.R 20156

(1999) ("Universal Service Tenth Report and Order"). That
order, however, expressly stated that "it may not be appropri-
ate to use [the nationw de val ues devel oped in the universa
service proceedings] ... for other purposes, such as deter-

m ning prices for unbundl ed network elenents.” 1d. at 20172

p 32. Explaining that the universal service nodel enployed
nati onwi de, not state-specific, pricing inputs, the Conm ssion
"caution[ed] parties frommaking clainms in other proceedings
based upon the input values [adopted in the Tenth Report

and Order]." Id. 1In any event, the Tenth Report and Order

did not say that copper is nore cost-effective. It said only
that "[wjhen fiber is nore cost effective, the nodel will use it
to replace copper for loops that are shorter than 18,000 feet."
Id. at 20196 p 85 (enphasi s added).

Rel yi ng on the NYPSC s conprehensi ve analysis, as the
1996 Act directs, the FCC concluded that Bell Atlantic's use
of fiber for voice grade |oops confornms with TELRIC. Not
only have appellants of fered no persuasive reason to disturb
t hat judgnent, but we cannot inmagine a question nore suited
for adm nistrative rather than judicial resolution than wheth-
er copper or fiber |loops are nore cost-effective. See Associa-
tion of G| Pipe Lines v. FERC, 83 F.3d 1424, 1445 (D.C. Cr.
1996) ("Because the Conmm ssion's analysis required a high
| evel of technical expertise, the court owes deference to the
Conmmi ssion's informed and rationally exercised discretion.").

DSL Loop Conditi oning

"Digital Subscriber Line" or "DSL" technol ogy "descri bes
a 'famly of transm ssion technol ogi es that use specialized
el ectronics at the customer's prenises and at a tel ephone
conpany's central office ... to transmt high-speed data
signal s over copper cables." " Bell Atlantic, 15 F.C.C.R at
4087 p 250 (quoting Bell Atlantic Affidavit in Support of DSL
Links). Only recently devel oped, DSL technol ogy "al | ows
transm ssion of data ... at vastly higher speeds than can be
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achieved with analog data transm ssion.” Bell Atlantic, 15
F.CCR at 4117 p 316 n.1000. Wen conpetitors seek to
provi de DSL service over Bell Atlantic |oops that exceed a
certain length, the conpany nust sonetines "condition"
those | oops to nmake them DSL-conpati bl e by renoving | oad
coils and bridge taps that interfere with transm ssion of
digital signals. See id. at 4088-89 p 252.

Al t hough BOCs have been obligated to provide access to
unbundl ed | oops capabl e of supporting DSL technol ogi es
since the Local Conpetition First Report and Order was
i ssued in 1996, demand for DSL-conpatible | oops in New
York energed only in the past year. See id. at 4117 pp 316-
17. In fact, a Covad witness testifying in late July 1999
expl ai ned that Covad had just begun ordering DSL | oops.
For this reason, the 1997 NYPSC Order did not address rates
for DSL conditioning, so when Bell Atlantic filed its section
271 application in Septenber 1999, the conpany had in place
only the interimconditioning rates that it had filed with the
NYPSC j ust one nonth earlier.

Responding to i ncreased demand for DSL | oops and to
conplaints fromconpetitors that Bell Atlantic's interimcon-
ditioni ng charges were excessive, the NYPSC initiated fast-
track proceedings to set permanent conditioning rates. As a
result of those proceedings, the agency significantly reduced
Bell Atlantic's interimconditioning charges. It also created a
"pl acehol der" rate subject to future adjustnent as the
NYPSC conducts further inquiry. See Oder and Opinion
Concerning DSL Charges, Op. No. 99-12 (NYPSC Dec. 17,

1999). Because the NYPSC issued this order only one week
before the end of the FCC s ninety-day review period, the
Conmi ssion's order focuses only on Bell Atlantic's interim
rates.

Al t hough concerned that interimrates "create uncertainty,"
the FCC concluded that "a BOC s application for in-region
[l ong distance service] should not be rejected solely because
per manent rates may not yet have been established for each
and every el ement or nonrecurring cost of provisioning an
element."” Bell Atlantic, 15 F.C.C R at 4090-91 p 258.
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"[T] his question,” the Conm ssion explained, "should be ad-
dressed on a case-by-case basis.” I1d. at 4091 p 258. The
Conmi ssion |isted several factors that led it to concl ude that
Bell Atlantic's use of interimrates did not preclude a finding
of checklist conpliance: "[t]he conditioning of DSL |oops is a
relatively new issue”; the NYPSC "has a substantial track
record of setting other applicable prices at TELRIC rates";
"Bell Atlantic's interimrates are subject to refund or true-up
if the [NYPSC] determ nes that they exceed applicable

TELRI C-based costs"; and the interimrates applied only to

"a few ancillary itens" affecting a small percentage of unbun-
dled loops. 1d. at 4090-91 pp 258-59. Noting that "[a]t sone
point, states will have had sufficient tine to conplete [pernma-

nent rate proceedings]," the FCC warned that it will "becone
nore reluctant to continue approving section 271 applications
containing interimrates. It would not be sound policy for
interimrates to beconme a substitute for conpleting these
significant proceedings.” 1d. at 4091 p 260.

AT&T and Covad argue that Bell Atlantic's interimcondi-
tioning rates violate TELRIC. "Wen there is a substanti al
chal lenge to a particular rate that has not been previously
reviewed by a state comm ssion, the FCC s duty is to deter-
mne its | awmf ul ness and grant the application only if it is
found lawful ." Appellants' Reply Br. at 17.

Because AT&T and Covad's argument rests on their inter-
pretation of section 271, we enploy the famliar two-step
Chevron process. Chevron U.S. A, Inc. v. Natural Resources
Def ense Council, Inc., 467 U S. 837, 842-43 (1984). |If "Con-
gress has directly spoken to the precise question at issue,"”
the court "nust give effect to the unanbi guously expressed
intent of Congress.” 1d. |In determ ning whether Congress
has spoken to the precise question at issue, we "exhaust the
traditional tools of statutory construction.” Natural Re-
sources Defense Council, Inc. v. Browner, 57 F.3d 1122, 1125
(D.C. CGr. 1995) (internal quotation marks omtted). "[I]f the
statute is silent or anbiguous with respect to the specific
i ssue,"” the court nust determ ne whether the agency's inter-
pretation "is based on a perm ssible construction of the
statute.” Chevron, 467 U S. at 843. 1In making this determ -

Page 21 of 42



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-1538  Document #533173 Filed: 08/01/2000 Page 22 of 42

nati on, we afford substantial deference to the agency's inter-
pretation of the statute because "the responsibilities for as-
sessing the wisdomof ... policy choices and resolving the
struggl e between conpeting views of the public interest are
not judicial ones, and because of the agency's greater faml -
iarity with the ever-changing facts and circunstances sur-
roundi ng the subjects regulated.” FDA v. Brown & WIIliam

son Tobacco Corp., 120 S. C. 1291, 1300 (2000) (interna
qguotation marks and citation omtted). As long as the agen-
cy's interpretation is reasonable, we uphold it "regardl ess
whet her there may be other reasonable, or even nore reason-
able, views." Serono Lab., Inc. v. Shalala, 158 F.3d 1313,
1321 (D.C. Cir. 1998).

In support of their argunent that section 271 requires the
Conmi ssion to have denied Bell Atlantic's application on the
basis of its interimconditioning rates, appellants rely on
section 271(d)(3)'s requirenent that the FCC "not approve
[an application] unless it finds that ... [the applicant] has
fully inmplenented the conpetitive checklist.”" 47 U S.C
s 271(d)(3). They also point out that the conpetitive check-
list requires Bell Atlantic to offer "[n]ondiscrimnatory access
to network el enents in accordance with the requirenents of
section[ ] ... 252(d)(1)," which the FCC has interpreted to
require TELRIC-conpliant rates. 1d. s 271(c)(2)(B)(ii).

Nei t her provision, however, speaks, as Chevron put it, unam
bi guously to "the precise question at issue": Does the fact
that interimrates (reviewed by neither the NYPSC nor the
FCC) govern a snall conponent of |ocal |oops that has only
recently becone the subject of conpetitor demand preclude a
finding of checklist conpliance?

Movi ng to Chevron step two, we think the FCC has reason-
ably answered this question in the negative. Rapid advances
in technol ogy continuously spark demand for new products
and services. See Bell Atlantic, 15 F.C.C R at 4091 p 259.
As a result, conpetitors may often demand access to new
technol ogi es before state agencies are able to set TELRI C
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conpliant rates--exactly what happened here. Gven this

fact of life in the tel ecomunication industry at this early
stage of the inplenmentation of the 1996 Act, and gi ven that
the FCC has only ninety days in which to act on section 271
applications, the agency's approach strikes a reasonabl e bal -
ance between ensuring that an applicant has opened | oca
markets to conpetition by charging just and reasonable rates
and not all ow ng technol ogi cal devel opnents to becone obst a-
cles to an applicant's entry into in-region | ong distance mar-
ket s.

In deferring to the Commi ssion's resolution of the interim
rate issue, we are influenced by an additional factor. The
agency narrow y cabined its acceptance of interimrates to the
uni que circunstances of this case: energence of a recently
devel oped technol ogy produced demand for a new service
before the state comm ssion had an opportunity to approve
permanent rates; the state comrission instituted fast-track
proceedi ngs to set permanent rates; and those proceedings
ended just days before the FCC approved the section 271
application.

Checklist itemfour requires BOCs to show that they
provi de conpetitors with "[n]ondiscrimnatory access to net-
wor k el enents,” which include |ocal |oops, and "[l]ocal |oop
transm ssion fromthe central office to the custoner's prem s-
es, unbundled fromlocal sw tching or other services." 47
US.C s 271(c)(2)(B)(ii), (iv). Appellants contend that Bel
Atlantic fails to provide nondi scrimnatory access to two types
of unbundl ed | oops: DSL-capabl e | oops and voi ce grade, hot
cut | oops.

DSL- capabl e | oops

Comments subnmitted to the FCC opposing Bell Atlantic's
application charge the conpany with failing to provide access
to | oops capabl e of supporting DSL technol ogy on a nondi s-
crimnatory basis. For exanple, Covad summarized its data
as follows: "Covad' s own, substantiated data shows that for
every 100 | oop orders it places in New York, only 50% wi | |
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receive a due date within 72 hours. O those 50 renaining
orders, only 74% (37) will be wired in the central office by the
time Bell Atlantic has conmitted to do so. And of those 37
remai ni ng orders, only 78% (29) of themw Il actually be
provisioned to the customer's prem ses on tine." The Justice
Department was al so concerned about Bell Atlantic's provi-
sioning of DSL |oops: "As to Bell Atlantic's historical perfor-
mance in provisioning DSL | oops, we are unable to concl ude

on the current record that Bell Atlantic has denonstrated an
acceptable level of performance. It is possible, however, that
t he Conmi ssion may obtain information not currently avail -

able to the Department that woul d support such a concl u-
sion.... [We cannot conclude that CLECs currently have

access to DSL | oops necessary for themto conpete effective-
ly." DQJ Evaluation at 27-28.

The FCC took a different approach. Acknow edgi ng the
concerns about Bell Atlantic's performance with respect to
DSL | oops, the FCC based its finding of checklist conpliance
on the conpany's provisioning of unbundl ed | oops generally,
not of DSL-capable loops in particular. In reaching this
concl usion, the Conmission relied on several factors. To
begin with, it observed that although BOCs have been obli -
gated to provide access to DSL-capabl e | oops since 1996, the
Conmi ssi on had not "previously provided gui dance to the
BOCs as to the type and | evel of proof necessary in this area
to establish conpliance with section 271." Bell Atlantic, 15
F.CCR at 4117 p 316. Mbdreover, the Conm ssion ex-
pl ai ned, "no previous applicant has nade a separate show ng

on the provision of xDSL |loops." 1d. (The "small 'x' before
the letters "DSL' signifies the use of the termas a generic
transm ssion technology.” I1d. at 4087 p 250 n.818.)

Second, the FCC pointed out that because demand for DSL
| oops did not surface until 1999, the NYPSC and other state
authorities had only recently begun devel opi ng and adopti ng
performance standards and neasures for DSL | oop ordering
and provisioning. See id. at 4117 p 317. Considering DSL
issues for the first tine in August 1999, the NYPSC initiated
col | aborative proceedings to address Bell Atlantic's DSL | oop
provi sioni ng by defining provisioning nethods and devel opi ng
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DSL- specific performance standards. See id. The FCC
explained: "Bell Atlantic and conpeting carriers have agreed
to joint testing and provisioning procedures for xDSL | oops.
Provi si oning xDSL | oops to conpetitors involves processes
that are nore conplex than those involved with the provision
of a voice-grade loop." 1d. at 4118 p 319.

Third, DSL | oops represent only a "small fraction" of al
unbundl ed | oops. 1d. at 4118-19 pp 320-21. |In support of
this finding, the Comm ssion noted that Bell Atlantic provi-
sioned just seven DSL-specific loops in June 1999, fifty-six in
July, 449 in August, and 653 in Septenber. 1Id. at 4118 p 320.
Al t hough the conpany al so provisioned nore than 3,300
prem um | oops since January 1999 that could "on occasi on" be
used for DSL service, the FCC was unable to determ ne what
portion, if any, was so used. 1d. at 4119 p 320 n.1012. 1In
contrast to the small nunber of DSL | oops, Bell Atlantic
provi si oned 50, 000 unbundl ed voi ce grade | oops through Sep-
tember 1999. See id. at 4119 p 321.

Finally, Bell Atlantic and its conpetitors (including Covad)
submtted conflicting data about Bell Atlantic's provisioning
performance. Noting that "[t]he absence of a New York
performance benchmark or [NYPSC] reconciliation of con-
flicting data clainms makes it difficult for this Conm ssion to
deci de between the conpeting statistics," the FCC expl ai ned
that different methodologies in calculating the statistics likely
accounted for the divergence and "conplicate[d] its efforts to
anal yze the data.” 1d. at 4120 p 326.

"I'n l'ight of these unique circunstances,"” the Conm ssion
concl uded, "we should rely upon Bell Atlantic's overall show
ing of loop performance in evaluating whether Bell Atlantic
has met its burden of denonstrating that it provides unbun-

dl ed | ocal |oops in accordance with checklist item4." Id. at
4121 p 327. Acknow edging that this analysis diverged from
the Justice Departnent's, the FCC expl ained: "W have

gi ven substantial weight to the Departnent of Justice's views,
but nonet hel ess, based upon our review of the record on | oops
as a whole, find that Bell Atlantic establishes that it provi-
sions unbundl ed | ocal |oops at a | evel of perfornmance suffi-
cient for checklist conpliance.” 1d. at 4121 p 328. The
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Conmi ssi on cautioned, however, that "[i]f xDSL services
continue to growrapidly ... the aggregate |loop results wll
be nore heavily influenced by Bell Atlantic's performance in
provi sioning xDSL-specific loops. |If the future aggregate
performance declines fromcurrent levels, we will take appro-
priate enforcenent action."™ 1d. at 4122 p 329.

AT&T and Covad claimthat the Comm ssion's reasoni ng
suffers fromseveral flaws. The first is statutory. Section
271, they point out, requires the FCC to detern ne whet her
an applicant "has fully inplenmented the conpetitive checklist”
and denies the FCC the power to "limt or extend the terns
used in the conpetitive checklist.” 47 U S.C
s 271(d)(3)(A) (i), (d)(4). According to appellants, the evi-
dence reveals systemic discrimnation with respect to DSL
| oops, thus precluding a finding that Bell Atlantic "fully
i npl enent ed” the conpetitive checklist.

Respondi ng with a Chevron argunment, the FCC contends
t hat Congress has not spoken to the "precise question” that
appel l ants rai se: Mist the Conm ssion nmake a finding of
nondi scrim natory access with respect to each type of |oop, or
does the statute pernmt the agency to evaluate a BCOC s
overal |l |oop performance? The Conmi ssion argues that the
statute speaks generally of nondi scrimnatory access to "net-
wor k el enents” and "local |oop transm ssion," and that the
statute nowhere unanbi guously requires it to nmake pass-fai
eval uati ons of each category of |loop. According to the Com
m ssion, the fact that section 271 says "fully inplenented,"”
not "substantially conplied,” does not answer the question of
what nust be fully inplenented.

We agree with the FCC that the statute is ambi guous with
respect to the precise issue before us. Section 271 does not
say that an applicant nust show that it provides nondiscrim -
natory access to each category of | oop or to every single |oop
The statute requires only that the BOC provide "[n]ondis-
crimnatory access to network el enents” (which include |oca
| oops) and "[I]ocal |loop transmission.” 47 U S.C.

s 271(c)(2)(B)(ii), (iv). 1t thus |eaves open precisely what



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-1538  Document #533173 Filed: 08/01/2000 Page 27 of 42

section 271's nondi scrimnatory access requirenment neans.

That the FCC may not "limt or extend the terns used in the
conpetitive checklist,” id. s 271(d)(4), changes nothing. The
Conmi ssion neither "limt[ed]" nor "extend[ed]" the term

"l ocal loop transm ssion,” nor did it disregard any checkli st
item Rather, it gave content to the statute by defining
nondi scri m natory access to unbundl ed | ocal | oops.

Because Congress has not spoken to the precise question at
i ssue, we ask whether the FCC reasonably interpreted sec-
tion 271 to all ow assessnent of an applicant's overall provi-
sioning of |oops, as opposed to nmandating pass-fail analysis
with respect to DSL-capable |oops. See Chevron, 467 U. S. at
843. We think it did. To begin with, in reading the term
"nondi scrim natory access” not to require a separate show ng
wi th respect to DSL-capable |oops, the Comrission relied on
the sane characteristics of the DSL | oop market that influ-
enced its decision regarding interimrates: "conpetitors have
been ordering xDSL-capable | oops in New York for a rel a-
tively short period of time; there has been a recent surge in
demand; and xDSL-capabl e | oops remain a small percentage
of loop orders.” Bell Atlantic, 15 F.C C R at 4121 p 327. In
addi tion, the agency explained, "[p]rovisioning xDSL | oops to
conpetitors involves processes that are nore conpl ex than
those involved with the provision of a voice-grade |oop." 1d.
at 4118 p 319. Moreover, not only did the NYPSC institute
proceedings to inprove Bell Atlantic's DSL perfornmance, but
the FCC m ght have been unable to conplete its work within
the ninety-day statutory review period had it been required
to make separate determ nations with respect to each and
every type of loop. As both the Conm ssion and intervenors
point out, there are many different types of |oops, including
two-wire | oops, four-wire | oops, analog | oops, digital |oops,
fi ber |oops, and copper |oops. See id. at 4095 p 268, 4097
p 275; Bell Atlantic and U S Wst's Br. at 5. There are al so
"count| ess uses to which | oops can be put, including residen-
tial service, business service, voice service, data service, alarm
service, and so on. Under [appellants'] theory, each of these
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di fferent kinds and uses of | oops could beconme i ndependent
checklist items requiring stand-al one satisfaction.” 1d.

Qur conclusion that the FCC s interpretation is reasonabl e
rests, as did the agency's decision, on the "unique factua
ci rcunst ances” presented by Bell Atlantic's application with
respect to DSL | oops: denmand for DSL | oops had only
recently surfaced, DSL | oops constitute but a small fraction of
total |oop orders, and provisioning DSL | oops invol ves techni -
cal difficulties not encountered in provisioning voice grade
| oops. See Bell Atlantic, 15 F.C.C. R at 4119 p 322. Unlike

Bell Atlantic, noreover, "[f]uture applicants ... may have the
benefit of clearly-defined perfornmance standards and verified
performance data.... [and] will have a clear picture of the

evidentiary showing [the FCC] woul d expect for a show ng of
checklist conpliance with respect to xDSL-capabl e |oops."

Id. at 4122 p 330 n.1032. W therefore expect, as did the
FCC, that as DSL-capable | oops becone a | arger proportion

of unbundl ed | oops, and as perfornmance standards are devel -
oped, checklist conmpliance will require "a separate and com
prehensi ve evidentiary showing with respect to the provision
of xDSL-capable loops.” 1d. at 4122 p 330.

That the Justice Departnent had a different view about
DSL- capabl e | oops does not underm ne the Commi ssion's
order. The FCC never disputed the Justice Departnent's
concerns about Bell Atlantic's provisioning of DSL | oops.
Acknowl edgi ng those concerns, the Comni ssion di sagreed
wi th the Departnment about what section 271 required. Inter-
preting the Tel econmuni cations Act is the FCC s job, not the
Justice Departnent's, a proposition recognized by both Con-
gress and the Departnent. See 47 U.S.C. s 271(d)(2)(A
("[T]he Attorney Ceneral's evaluation ... shall not have any
precl usive effect on any Conmm ssion decision"); DQ) Eval ua-
tion at 13 n.25 ("W have exam ned these facts to assess their
i npact on the devel opnment of conpetition in New York and
have not, however, attenpted to determ ne whether they
establish conpliance with the |egal requirenents of the com
petitive checklist or the Conm ssion's rules, matters which we
| eave for the Comm ssion's judgnent.").

Appel | ants make one final argunment about DSL | oops.
They claimthe FCC inproperly relied on Bell Atlantic's
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prom se--made in an ex parte subm ssion shortly before the
Conmi ssion approved its application--to establish a separate
affiliate to provide retail advanced services, such as DSL
services. See Bell Atlantic, 15 F.C C R at 4123 p 331 n. 1036.
In support, they point to this sentence fromthe Comm ssion's
order: "In this case, we have further assurance that conpet-
ing carriers in New York will have nondiscrim natory access
to xDSL-capable loops in the future as a result of Bel
Atlantic's conmtnment to establish a separate affiliate
through which it will offer retail advanced services." 1d. at
4122-23 p 331. Notwithstanding this statenent, the record
does not support appellants' argunent. The Conmi ssion
rejected Covad's notion to strike Bell Atlantic's ex parte
subm ssion, expressly stating that it had not relied on it in
approving the application. 1d. at 3970 p 40. The order itself,
nor eover, indicates that the Conm ssion did not rely on the
Bel|l Atlantic subm ssion. The order nentions the subm ssion
only after concluding that the conpany provided nondi scrim -
natory access to loops, and then only in the context of

advi sing future applicants about what they would need to do
to obtain approval. Id. at 4122-23 WV 331- 33.

Hot Cut Loops

VWhen a custoner changes its |ocal service provider from
Bell Atlantic to a conpetitor, Bell Atlantic nmust performa

"hot cut,"” "manually di sconnecting the custoner's loop in the
Bell Atlantic central office and reconnecting the |oop at the
conpeting carrier's collocation space.” 1d. at 4122-23 p 291
n.925. "The custoner is taken out of service while the hot

cut is in progress, thereby making the cut 'hot,' although if
the cut is successful, the service disruption will [ast no nore
than five mnutes.” Id.

AT&T and Covad mount two chal l enges to the FCC s
conclusion that Bell Atlantic provisions hot cut loops in a
nondi scri m natory manner. They chal |l enge both the stan-
dard the Conmi ssion used and the factual basis for the
agency' s concl usi on.

The FCC has devel oped two standards for determ ning
whet her BOCs provi de nondi scrimnatory access to certain
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products or services, both of which it has applied in prior
section 271 proceedi ngs. When considering "those functions
the BOC provides to conpeting carriers that are anal ogous to
the functions a BOC provides to itself in connection with its

own retail service offerings"--i.e., those with retail ana-

| ogues--the Conmm ssion asks whet her the BOC has "pro-

vi de[d] access that is equal to ... the level of access that the
BOC provides itself, its custonmers, or its affiliates, in ternms of
quality, accuracy, and tineliness.” 1d. at 3971 p 44. Wth

respect to functions | acking retail anal ogues, the Conm ssion
| ooks "to whether the BOC s performance offers an efficient
conpetitor a meaningful opportunity to conpete.” 1d. at

4095 p 269. Because provisioning hot cuts has no retai

anal ogue, the FCC applied the "meani ngful opportunity to
conpete” standard to Bell Atlantic's hot cut perfornance.

I d.

Use of this standard was erroneous, appellants contend.
"The FCC should have required Bell Atlantic to prove that it
was providing hot cuts with the | east anpunt of service
di sruption and m ssed appointnents that is technically and
commercially feasible.” Appellants' Br. at 45. Appellants
derive this standard in the following way. They begin with
Rul e 311(b), which governs functions having retail anal ogues:
"to the extent technically feasible,"” the rule says, BOCs nust
provi de access to network el ements at the sane | evel of
quality as they provide to their own customers. 47 C F. R
s 51.311(b). Appellants argue that Rule 311(b) applies to hot
cuts because the FCC said in the order approving Bel
Atlantic's application that the standard for conpliance absent
retail anal ogues (as in the case of hot cuts) is no weaker than
the standard where there are retail anal ogues. Accordingly,
t hey argue, the neani ngful opportunity to conpete standard
enpl oyed in the former scenario nust include a requirenent
that the BOC take all technically feasible steps to provision
hot cut | oops. Appellants also contend that their standard is
conpel l ed by the statute's requirenent that BOCs provide
nondi scri m natory access to |ocal | oops.

We are unconvinced. Applying to obligations that have
retail anal ogues, Rule 311(b) has nothing to do with obli -
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gations, like hot cut provisioning, that have no such anal ogue.
As the FCC points out, the meaningful opportunity standard

"is neither stronger nor weaker than the standard for func-
tions with retail analogues. It is sinply different, because it
requi res an objective level of performance rather than a | evel
that varies with each carrier's individual retail performance."
Appellee's Br. at 33. Appellants thus may not inport Rule
311(b)'s "technically feasible" requirenment into the neaning-
ful opportunity to conpete standard. Section 271's "nondi s-
crimnatory" requirenent, noreover, is not self-defining.

VWil e appel lants' definition is plausible, the Comm ssion in-
terprets the word differently, and it is to the Conm ssion that
we owe deference

Appl yi ng the neani ngful opportunity standard, the FCC
determ ned that Bell Atlantic nade "a mininmally acceptable
showi ng" of checklist conpliance with respect to hot cuts.
Bell Atlantic, 15 F.C.C. R at 4115 p 309. It found that the
conpany conpl eted over ninety percent of hot cuts within a
specified period of tinme, that fewer than five percent resulted
in service outages, and that fewer than two percent of hot cut
lines reported installation troubles. 1d. at 4114-15 p 309.
Appel | ant s advance several challenges to this concl usion
Qur review is pursuant to the arbitrary and caprici ous stan-
dard. See 5 U.S.C. s 706(2)(A).

Appel l ants first argue that the FCC failed to give "substan-
tial weight," 47 US.C s 271(d)(2)(A), to the Justice Depart-
ment's finding that "the nunber and nmagnitude of the defi-
ciencies [in Bell Atlantic's hot cut provisioning] are inposing
a real constraint on conmpetition through the use of unbundl ed
| oops and that significant inprovenent is needed in this
area," DQJ Evaluation at 20. W disagree with appell ants.

The Conmi ssion's analysis and the Justice Departnent's

eval uation rested on the sane factual findings--those nade

by the NYPSC--but differed over the standard a BOC nust

meet to satisfy the statute. As the Justice Departnment itself

expl ai ned: "Qur assessnment of the facts regarding Bell Atlan-
tic's whol esale performance is substantially consistent with
the NYPSC s assessnent.... To the extent there is a

di fference between the Departnent's judgnent and that of
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the NYPSC, it arises largely fromthe Departnent's concl u-
sion that needed inprovenents should be achi eved before

Bell Atlantic is authorized to provide [long distance service] in
New York, rather than relying on post-271 approval regul ato-
ry mechanisnms to attenpt to ensure such inprovenents."

Id. at 13-14 (footnote onmitted). Mreover, the Depart nment
expl ai ned: "W have examined these facts to assess their

i npact on the devel opnment of conpetition in New York and

have not, however, attenpted to determ ne whether they
establish conpliance with the |egal requirenents of the com
petitive checklist or the Conm ssion's rules, matters which we
| eave for the Commi ssion's judgnent."” 1d. at 13 n.25.

The Conmi ssion and the Justice Departnent thus disa-
greed only about where to draw the |ine between acceptabl e
and unaccept abl e hot cut performance. The Conmm ssion was
satisfied with Bell Atlantic's |level of performance; the De-
partment was not. As the Departnent recognized, |ine-
drawing is the agency's responsibility. Congress required
only that the FCC give the Departnent's eval uation "substan-
tial weight," adnonishing that the eval uati on should not have
"preclusive effect.” 47 U S.C. s 271(d)(2)(A). To accept
appel l ants' argunent--particularly where the Justice Depart-
ment and the FCC agreed on the facts but disagreed about
the I aw-woul d give the Departnment's eval uation precisely
such preclusive effect.

AT&T and Covad next argue that the FCC failed to give
"substantial weight" to the Justice Departnment's concl usion
that Bell Atlantic's hot cut deficiencies had reduced conpeti -
tion in the New York nmarket. But as the Comm ssion noted
in the order approving the conmpany's application, "the De-
partment did not specify in what manner and to what extent
the New York | ocal exchange market is affected adversely by
these problenms. Nor did the Departnent provide any indica-
tion as to what |evel of hot cut performance or what types of
i nprovenents Bell Atlantic should be required to denon-
strate in order to satisfy section 271." Bell Atlantic, 15
F.CCR at 4108 p 297. To be sure, the FCC conducted no
detail ed analysis of the effect on conpetition, relying instead
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on industry-approved netrics (such as on-tine performance

and service outages) to conclude that Bell Atlantic provided
conpetitors with a nmeani ngful opportunity to conpete. The

Conmi ssion certainly could have undertaken its own conpeti -

tion studies, but given that it is the agency's responsibility to
determ ne precisely how to neasure whet her an applicant

provi des nondi scrim natory access to |l ocal |loops, we find its
reliance on industry-approved netrics neither arbitrary nor
capri ci ous.

Appel l ants al so contend that the FCC failed to provide
reasoned support for its conclusion that Bell Atlantic met the
Conmi ssion's performance targets. Noting that the NYPSC
advocated a ninety-five percent on-tinme perfornmance rate,
they claimthat the Conm ssion failed to support its determ -
nation that a ninety percent rate represents a neani ngfu
opportunity to conpete. As the FCC points out, however,
the NYPSC al so said that a ninety percent rate cannot be
consi dered discrimnatory. Appellee's Br. at 35. FEqually
i nportant, the Comm ssion has wi de discretion to determ ne
where to draw adnministrative |ines, and appellants point to
not hi ng suggesting that the agency abused its discretion in
drawing the line at ninety as opposed to ninety-five percent.
See Department of Health and Human Svcs., Indian Health
Service, Cklahoma City v. FLRA, 885 F.2d 911, 917 (D.C
Cr. 1989) ("Because of the need for expertise and judgnent,
the drawi ng of the |ines between [conpeting proposals] is
ultimately within the jurisdiction of the [agency], which has
been vested by Congress with administration of the statute,
whose deci sion nmust be sustained absent arbitrary action.").
The sane principle refutes appellants' challenge to the Com
m ssion's conclusion that Bell Atlantic satisfactorily per-
formed hot cuts with mniml service outages (five percent)
and installation troubles (two percent).

AT&T and Covad next argue that the FCC s concl usion
that fewer than five percent of custoners suffered service
out ages caused by Bell Atlantic rests on a legal error, i.e.
that the five percent figure did not include service outages
where fault could be attributed to neither Bell Atlantic nor
AT&T. Because Bell Atlantic bears the burden of establish-



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-1538 Document #533173 Filed: 08/01/2000

ing that it has satisfied the conmpetitive checklist, appellants
argue, the FCC nust assune that the conpany caused the

out ages of unattributed origin, raising its error rate to 6.5
percent. But how does attributing outages of unknown origin
to Bell Atlantic follow automatically fromthe proposition that
t he conpany has the burden of proof? Appellants never

explain this connection. Moreover, we find no reason to

di sturb the Commi ssion's judgnment that Bell Atlantic satis-
fied its burden of proof. The conmpany offered evi dence about

t he nunber of service outages, which AT&T attenpted to

rebut with its owmn data. Relying on an NYPSC reconciliation

of this conflicting data, the FCC concl uded that many of the
out ages cited by AT&T could not fairly be attributed to Bel
Atlantic. See Bell Atlantic, 15 F.C.C R at 4110-11 pp 302-
03. The out ages- of -unknown-ori gi n probl emthus represents

a failure of AT&T's rebuttal evidence, not of Bell Atlantic's
pr oof .

Equal | y unpersuasive is appellants' argument that "it was
absurd for the FCCto find that CLECs have nondi scri m na-
tory access to unbundl ed | oops when unrebutted evi dence
showed that nmore than 10 percent of CLEC | oop orders
result in dropped [directory] listings."” Appellants' Br. at 54.
The Conmi ssion responded to this argunent in the order
approving Bell Atlantic's application, stating: "W find that
Bell Atlantic has taken adequate neasures to detect any
dropped listings and restore themto the directory assistance
dat abase pronptly. No other comenter raises this objec-
tion, suggesting the difficulty is of little conpetitive conse-
guence. In fact, several parties support Bell Atlantic's asser-

tion of conpliance with this checklist item" Bell Atlantic, 15

F.CCR at 4134 p 355 (footnote onmtted). Acknow edgi ng
that the Justice Departnent, relying on an AT&T study, had
expressed concern about directory listings, the Conm ssion
expl ai ned that the Departnent "did not have the benefit of
Bell Atlantic's reply [to AT&T's study], which we believe
sufficiently rebuts AT&T' s clains." Id. at 4134 p 356. Al -
t hough the Commi ssion did not docunent all problens with
AT&T' s study, its conclusion finds sufficient support in the
record and is neither arbitrary nor capricious.
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IV

We turn to AT&T's challenge to the use restrictions Bel
Atlantic places on certain conbinations of network el ements.
Bell Atlantic and its conpetitors use network el enents to
provide two types of tel ecommunications services: exchange
servi ces, which subscribers use to make calls within | oca
exchange areas (local calls), and exchange access services,
whi ch I ong distance carriers use to originate and term nate
| ong distance calls. Adhering to an NYPSC policy, Bel
Atlantic prohibits conpeting carriers fromusing a certain
conbi nati on of unbundl ed network el ements--a conbi nati on
of loop and transport known as the enhanced extended |ink or
"EEL"--to provi de exchange access (long distance) services
unl ess those carriers use those elenments primarily to provide
exchange (local) services. 1In other words, Bell Atlantic de-
nies EEL access to carriers seeking to use themeither
exclusively or predonminately for |ong distance service; those
carriers nust instead provide |ong distance service as they
had before the 1996 Act--by purchasi ng speci al access ser-
vices fromBell Atlantic. Special access charges for those
servi ces exceed what conpetitive carriers |ike AT&T woul d
have to pay to | ease EELs. Thus this dispute.

The Conmi ssion originally considered these use restric-
tions in its Local Conpetition First Report and Order, finding
themto violate section 251(c)(3)'s requirenent that BOCs
"provi de such unbundl ed network el enents in a nmanner that
all ows requesting carriers to conbi ne such elenents in order
to provide such tel econmuni cations service." 47 U S.C
s 251(c)(3). Because long distance service is a "tel ecommuni -
cations service," the FCC reasoned, BOCs nust provide
access to network elements to carriers wishing to use themto
provide | ong distance as well as |ocal service. "Although we
conclude ... that we have discretion under the 1934 Act, as
anended by the 1996 Act, to adopt a linmted, transitional plan
to address public policy concerns raised by the bypass of
access charges via unbundl ed el ements,” the FCC expl ai ned,

"we believe that our interpretation of section 251(c)(3) ... is
conpel l ed by the plain | anguage of the 1996 Act." Loca
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Competition First Report and Order, 11 F.C C R at 15679
p 356.

In 1999, the Suprene Court vacated the rule listing the
network el ements BOCs nmust provide to conpetitors, see
lowa Uil. Bd., 119 S. . 721, leading the Comm ssion to
reconsider its position with respect to EEL access. As part
of the process of devel opi ng new unbundl ed network el ement
rul es, the Conmi ssion issued a Suppl enmental O der expressly
aut hori zi ng--i ndeed, mandating--the use restrictions that ap-
pel l ants chal | enge here. 1ssued approximately one nonth
before the FCC approved Bell Atlantic's application, the
Suppl emental Order provides:

[Until resolution of our Fourth [Further Notice of Pro-
posed Rul enmaking], which will occur on or before June

30, 2000, interexchange carriers (I1XCs) may not convert
speci al access services to conbi nations of unbundl ed

| oops and transport network elenents.... This con-
straint does not apply if an | XC uses conbi nati ons of
unbundl ed network el ements to provide a significant

amount of | ocal exchange service, in addition to exchange
access service, to a particular customner.

In the Matter of Inplenmentation of the Local Conpetition
Provi sions of the Tel econmuni cations Act of 1996, 15
F.CCR 1760, 1760 p 2 (1999) ("Supplenmental Order") (em
phasis added), clarified, In the Matter of Inplenentation of
the Local Conmpetition Provisions of the Tel econmuni cati ons
Act of 1996, FCC No. 00-183 (June 2, 2000) ("Supplenenta
Order Carification"). |In other words, the Conm ssion man-
dated these use restrictions on an interimbasis. In a Supple-
mental Order Carification, released June 2, 2000, the Com
m ssi on extended the tenporary constraint beyond June 30,
"while we conpile an adequate record ... for addressing the
| egal and policy issues that have been raised.” Supplenenta
Order darification at p 8.

Acknowl edgi ng that it had changed its position, the FCC
explained that the interimrule "is consistent with the Com
mssion's finding in the Local Conpetition First Report and
Order, that we may, where necessary, establish a tenporary
transitional mechanismto help complete all of the steps
toward the pro-conpetitive goals of the 1996 Act, including

the full inplenentation of a conpetitively-neutral systemto
fund universal service and a conpleted transition to cost-
based access charges." Supplenmental Oder, 15 F.C C R at
1763 p 7. Under the Conmi ssion's universal service program

| ocal tel ephone service in high-cost areas is subsidized by

i ncunmbent LEC exchange access revenue. The FCC was

concerned that if it allowed carriers to bypass special access
charges by using network elenments to provide their own
exchange access, LEC exchange access revenue woul d de-

cline, thus threatening universal service funding.

In coments opposing Bell Atlantic's application (submt-
ted before pronul gati on of the Supplenental Order), AT&T,
relying on the same reasons the FCC gave in the Loca
Conmpetition First Report and Order, contended that these
use restrictions are unlawful, precluding the Conmm ssion's
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finding that Bell Atlantic provided "nondi scrimnatory access
to network el enents in accordance with the requirenents of
sections 251(c)(3) and 252(d)(1)." 47 U S.C. s 271(c)(2)(B)(ii).
The Conmi ssion responded in the order approving Bell At-
lantic's application:

In the wake of the Supreme Court's January 25, 1999

deci sion vacating the Commi ssion's Rule 51.319 that iden-
tified the network el enents incunbent LECs are re-

quired to provide on an unbundl ed basis, and prior to
adoption of our order reinstating that rule, the incum
bents' obligations with regard to offering unbundl ed net -
work el enents or conbi nations thereof has been uncl ear

Bell Atlantic, 15 F.C. C.R at 4080 p 236 (citing lowa Util. Bd.
119 S. . 721). "Gven this vacuum"™ the FCC reasoned, "it
woul d be inequitable to penalize Bell Atlantic for conplying
with the rules established by the New York Conmi ssion,"

which permt these use restrictions. 1d. The Conm ssion

also relied on its determination in the Suppl enental O der

that the inposition of use restrictions on an interimbasis was
lawful . See id.

Renewi ng its argunment here, AT&T clains that Bell Atlan-
tic's use restrictions violate section 251(c)(3). According to
AT&T, the Supplenental Order is unlawful and Bell Atl an-
tic's inmposition of use restrictions precludes a finding of
checkli st conpliance. The FCC responds that conpliance

wi th Comm ssion orders cannot serve as a basis for rejecting
an application. The reason, the FCC explains, is that the
statute does not permt appellants in section 271 proceedi ngs
to collaterally attack orders or rules adopted by the Conm s-
sion in other proceedings. Calling its position "prudent," the
Conmmi ssion further argues that "any such chall enge coul d be
brought only through a petition for review of the Suppl emen-
tal Oder itself, see 47 U S.Cs 402 (a), not as a collatera
attack on this section 271 appeal, see 47 U S.C. s 402 (b)(6),
(9)." Appellee's Br. at 40. "Because the Supplenental O -

der nust be deenmed | awful for purposes of this case,” the

Conmi ssion concludes, "Bell Atlantic's use restrictions cannot
be a basis for challenging its section 271 authorization.” 1d.

Since this issue presents a straightforward question of
statutory construction, we again invoke Chevron. Under
Chevron step one, the "precise question” is this: In a section
271 proceedi ng, may an applicant's conpliance with a collater-
al order provide the basis for a finding that the applicant has
not "fully inplemented the competitive checklist"? 47 U S.C
s 271(d)(3)(A)(i). Put another way, does the statute require
the Conmi ssion in section 271 proceedings to entertain chal -
| enges to orders adopted in other proceedings? W cannot
see how section 271(d)(3)(A) (i) speaks unanbi guously to this
i ssue. The section says nothing about what full inplenenta-
tion requires, nor whether the Comm ssion can interpret it as
bei ng satisfied by conpliance with agency orders.

The question, then, is whether the FCC s interpretation of
section 271(d)(3)(A) (i) is reasonable. See Chevron, 467 U.S.
at 843. The Conmi ssion based its interpretation on the "very
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unfortunate practical consequences"” that would result from
adopting AT&T's interpretation of the statute. Appellee's

Br. at 41. Under that interpretation, during the ninety-day
statutory review period the FCC woul d have to resol ve al
collateral challenges to rules and orders issued in other
proceedi ngs, and then defend its decision in a section 271
appeal to this court. According to the Conm ssion, this
woul d risk converting "precisely focused, extrenely expedit-
ed" section 271 "adjudications, as well as this Court's subse-
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guent review proceedings, into foruns for the mandatory
resol ution of major industry-w de issues already pending in
traditional notice-and-comrent rul emaki ng proceedi ngs." 1d.

G ven the deference we owe the Conmi ssion, particularly
where, as here, it has made a judgnent about the nost
efficient way to proceed in a conplex adm nistrative matter
we find its interpretation of the statute reasonable. The
Conmi ssion's concerns about encunbering the ninety-day
adm ni strative process and prolonging litigation, thus del ay-
ing BOC entry into |long di stance markets, seem wel |l -founded.
Under AT&T's interpretation of the statute, parties to section
271 proceedi ngs could chall enge (before both the Conm ssion
and this court) virtually every aspect of the agency's |oca
conpetition regulations--including TELRI C, as AT&T coun-
sel conceded at oral argument. Such a challenge woul d
further conplicate these already enornously conmpl ex pro-
ceedings, requiring the Comm ssion, in addition to resolving
the many other issues before it, to present a conprehensive
defense of TELRIC, all within the ninety days prescribed by
the statute. W would then have to determnm ne whether
TELRI C was the appropriate pricing nethodol ogy, and in
doing so we would create a holding that woul d suppl ant any
pendi ng petitions for review of the underlying TELRI C or-
ders, at least in this circuit. W thus agree with the FCC
that allow ng collateral challenges could change the nature of
section 271 proceedings froman expedited process focused on
an individual applicant's performance into a w de-ranging,

i ndustry-wi de exam nation of tel ecomunications |aw and pol -

icy.

Per haps al | owi ng substanti ve challenges to collateral orders
woul d result in speedier realization of conpetitive |ocal and
| ong di stance tel ephone markets. But the FCC has a differ-
ent view, and this being a policy judgnent, it is for the

agency--not this court--to make. "Congress quite clearly
gave the Commission the primary responsibility to make
delicate judgments under this statute...."” SBC Comuni -

cations, 138 F.3d at 421. W are particularly confortable
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deferring to the Commi ssion's judgnment because the agency
adopted the Supplemental Order only as "a limted, transi-
tional plan to address public policy concerns, relating to
uni versal service, raised by the bypass of access charges via
unbundl ed el enents.” Cf. Conpetitive Tel econmuni cations
Ass'n v. FCC, 117 F.3d 1068, 1073-75 (8th Gr. 1997) (" Conp-
Tel ") .

We do not agree with AT&T that AT&T v. FCC, 978 F.2d
727 (D.C. CGr. 1992) requires a different result. There,
AT&T filed a section 208 conpl aint challenging a conmpetitor's
failure to file a tariff in violation of the Conmmunicati ons Act.
The Conmi ssi on, acknow edging that this court had invalidat-
ed a previous order exenpting nondom nant carriers from
filing tariffs, deferred consideration of the "validity" of the
policy to a future rul emaki ng and di sm ssed AT&T's com
plaint. 1d. at 731. Calling the Conm ssion's action an "ad-
mnistrative | aw shell ganme,” id. at 732, we found the dism ss-
al of AT&T's conplaint "with only a prom se to address the
legal issue it raised in a future rul emaking"” to be arbitrary
and capricious, id. at 733.

AT&T differs fromthis case in a fundanmental respect.
Unli ke there, where the Conmi ssion dismssed AT&T' s sec-
tion 208 conplaint, here the Commi ssion fully considered
AT&T' s chal l enges to the Commi ssion's approval of Bel
Atlantic's section 271 application. Al though the Conm ssion
declined to consider AT&T's challenge to the Suppl enenta
Order, there is no evidence that its reason for doing so was,
as in AT&T, a desire to "avoid judicial review notivated by a
"fear[ ] ... [that the order] cannot w thstand judicial scruti-
ny." 1d. at 731. Instead, the Conmission relied on its
Vi ew - reasonabl e, we have hel d--that section 271 does not
permt collateral challenges to Conm ssion orders. AT&T
coul d have chal l enged the Suppl emental O der by filing a
petition for review pursuant to 47 U S.C. s 402(a). In fact,
this is exactly what Bell Atlantic and other BOCs did when
chal | engi ng the TELRI C net hodol ogy--they filed a petition
for review of the Local Conpetition First Report and Order
which the Eighth Crcuit resolved just days ago. See |owa
Uil. Bd. v. FCC, No. 96-3321 (8th Cir. July 18, 2000). AT&T
may still be able to challenge the Supplenental O der by
filing a section 208 conpl ai nt when Bell Atlantic actually
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refuses to permit it to use EELs to provide |ong distance
service. Thus this case involves neither an "adm nistrative
| aw shel |l gane" nor a "promise to address the | egal issue ..
ina future rulemaking.” 1d. at 732-33.

A final note. The parties debate the inplications of Conp-
Tel, 117 F. 3d at 1073-75. The FCC argues that the decision
supports the interimrestrictions authorized by the Supple-
mental Order. AT&T thinks that ConpTel was w ongly
deci ded. We need not resol ve that debate because the | awful -
ness of the Supplenental Order is not a proper subject of this
section 271 proceeding.

V

This brings us to AT&T's final challenge to the Conm s-
sion"s order. In Bell Atlantic's section 271 application, the
conpany stated its intention to market its affiliate' s |ong
di stance service to custoners who call Bell Atlantic to estab-
[ish or change their existing local service. Bell Atlantic
expl ai ned that when it receives calls relating to |local service
it wll mention its affiliate's |ong distance service, then offer
to read the nanes of other |ong distance carriers in random
order.

AT&T clainms that Bell Atlantic's practice violates section
272(c) (1), which prohibits BOCs fromdiscrimnating between
their long distance affiliate and other providers of l[ong dis-
tance service. See 47 U.S.C. s 272(c)(1). Section 272(9g)(2),
however, expressly permts BOCs to engage in joint narket-
ing. See id. s 272(g)(2). Under section 272(g)(3), noreover,
"[t]he joint marketing and sale of services permtted under
this subsection shall not be considered to violate the nondis-
crimnation provisions of subsection (c) of this section.” 1d.
s 272(g)(3). We read this provision to exenpt joint narket-
ing activities fromsection 272(c)(1)"'s nondiscrimnation re-
quirement. It is true, as AT&T points out, that section
272(g)(3) is titled "Rule of construction,” but we do not see
how this alters its clear inplications.

AT&T al so argues that prior to the 1996 Act the FCC
required BOCs to read the nanes of avail able |ong distance
carriers in al phabetical order, showi ng favoritismto none.
Accordi ng to AT&T, because section 251(g) requires BOCs to
adhere to all pre-Act nondiscrimnation requirenments until

"explicitly superseded by regul ations prescribed by the Com
mssion," 47 U S.C. s 251(g), BOCs may not deviate fromthe
prior practice of reading the list of all long distance carriers,
i ncludi ng thensel ves, in al phabetical order. The Conmi ssion

per suasi vely responded to this issue in its 1997 Order denying
Bel | South's South Carolina application

[ T]he equal access obligations requiring BOCs to provide
t he nanes and tel ephone nunbers of interexchange car-
riers in randomorder were witten at a tinme when BOCs
could not provide (and therefore could not nmarket) |ong
di stance services. Now that BOCs ... are permtted
under the Act to market their services jointly, we nust
har nmoni ze the existing equal access requirenments with
the right under the Act to engage in joint marketing.
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In the Matter of Application of Bell South Corp., 13 F.C.C.R
at 671 p 238 (footnote onmitted).

Vi

Approving a section 271 application requires a delicate
j udgnent about the current state of conpetition in |oca
markets, as well as how best to foster future conpetition
The FCC nmust ensure--as it has in five previous cases--t hat
BOCs failing to conply with the 1996 Act's |local conpetition
provisions are not allowed to provide |ong distance service.
The Conmi ssion nmust be equally careful to ensure--as it has
in this case--that BOCs that satisfy the statute's require-
ments are not barred fromlong di stance markets. "Setting
the bar for statutory conpliance too high would inflict two
quite serious harns," as the FCC points out. Appellee's Br.

at 11. "First, it would danpen every BOC s incentive to
cooperate closely with state regulators to open its |ocal mar-
kets to full conpetition.... Second, setting the bar too high

woul d sinul taneously deprive the ultimte beneficiaries of the
1996 Act--Anerican consuners--of a val uable source of
price-reduci ng conpetition in the I ong distance market." 1d.

W believe that the Conmmi ssion set the bar at a reasonable
height. It demanded real evidence that Bell Atlantic had
complied with all checklist requirenents, but at the sane
time, it did not allow" "the infeasible perfect to oust the
feasible good.' " Edison Elec. Inst. v. I1CC, 969 F.2d 1221

1227 (D.C. Cir. 1992) (quoting Comonweal th of Pennsyl va-
niav. ICC, 535 F.2d 91, 96 (D.C. Cr. 1976)). G ven the
evi dence of growi ng conpetition in the New York |l ocal tele-
phone market, see supra at 9-10, the NYPSC s careful work

on a host of technical and conplex issues, and the thorough
anal ysis conducted by the FCCin the limted tinme permtted
by section 271(c), we find no basis for faulting the Comm s-
sion's conclusion that Bell Atlantic satisfied the statute's
requirenents for entry into the |Iong distance tel ephone mar-
ket .

The Conmi ssion's order approving Bell Atlantic's applica-
tion is affirned.

So ordered.
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