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U S. Attorney, and John R Fisher, Elizabeth Trosnan and
Darrell Val dez, Assistant U S. Attorneys.

Before: WIlians, Sentelle and Garland, G rcuit Judges.
pinion for the court filed by Crcuit Judge Sentelle.

Sentelle, Crcuit Judge: Appellant Davon M Harrison
was convicted in a jury trial in the district court for unlawful
possession of a firearmin violation of 18 U.S.C. s 922(g). He
appeal s the denial of his nmotion for a directed verdict for
i nsufficiency of the evidence on two necessary el ements of the
of fense. Harrison stipulated to the two el ements, but the
stipulations were not formally read to the jury. The prosecu-
tion offered no other evidence on those elenments. W hold
that Harrison, by stipulating, waived his right to require the
governnment to introduce evidence on the stipulated el ements.
We therefore affirmthe conviction

| . Background

At approximately 9:45 a.m on May 25, 1998, Metropolitan
Pol i ce Departnment O ficer Raynond Adans heard gunshots
comng fromthe direction of the 300 block of K Street, S E
He began to canvas the area, and drove by Davon Harrison
who was proceedi ng down the street in his wheelchair. Un-
successful in his search, Oficer Adans then returned to
Harrison and asked Harrison if he had a gun. He replied in
the affirmative. In his |ap was a newspaper, which Adans
pl aced on the ground and unw apped to find a .38 Colt
contai ning four enpty shell casings and two |ive rounds.
Harrison was charged with a violation of 18 U S.C. s 922(q),
whi ch prohi bits anyone who has been convicted of a crine
puni shabl e by a sentence exceedi ng one year from possessing
a firearmthat has been transported in interstate commerce. 1

118 U S.C s 922(g) provides:
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It shall be unlawful for any person ... who has been convicted
in any court of, a crime punishable by inprisonnent for a term

exceedi ng one year ... to ... possess in or affecting com
merce, any firearmor anmunition...
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Before trial, the district court ordered the parties to submt

a joint pretrial statenent including stipulations. The parties
filed a statement with the court which included stipul ati ons of
two necessary elenments of a s 922(g)(1) charge: (1) that the
firearm had been transported in interstate comerce and (2)
that the defendant had been convicted of a prior offense

puni shabl e by a sentence of nore than one year

The exact |anguage of the stipulations was:
V. Stipulations

Stipulation as to Firearm Myvenent in Interstate Com
ner ce:

The parties agree that the pistol recovered in this case

was a firearm that the firearmwas shipped or noved in
interstate commerce

Stipulation as to Prior Convictions ...

The parties agree that the defendant was previously
convicted for an offense carrying a potential penalty of
nore than one year in case F-7372-95, in the District of
Col unbi a.

Foll owi ng the stipulations was a list of a Harrison's prior
convi ctions.

Governnment counsel referred to the stipulations in his
openi ng statement:

[I]n this case the defense counsel and | have stipul ated
that this gun did nove through interstate comerce
because handguns are not manufactured in the District

of Colunbia, and there is only one way that it could cone
inthe District, by crossing state lines. W've also
stipulated that M. Harrison has been convicted [of an

of fense] carrying the possible punishment of over a year
in prison. So, what | have to prove to you is that M.
Harri son possessed the gun or the amunition

No objections were nmade to the opening statenent. Defense
counsel ' s openi ng statenment described "a case where M.
Harrison is being charged with a gun that he did not possess,
it was a gun that was not his."

As forecast, the trial focused on whether Harrison was in
possession of a firearm The two stipulations were never
read to the jury, nor did the prosecution introduce any ot her
evi dence regarding the stipul ated evidence. Before closing
argunents, Harrison noved for a judgnent of acquittal based
on the entire record, which was denied. Wen the prosecu-
tion referred to the stipulations during closing argunents,
def ense counsel objected. At a subsequent bench conference,
def ense counsel argued that the stipulations, never having
been introduced, could not provide proof of the el enments,
al t hough he admitted that the parties had agreed to the
stipulations. He clained he had not raised the issue earlier
because he hoped to nodify the | anguage of the interstate
commerce stipulation to include the fact that guns are not
manufactured in the District of Colunbia. The trial judge
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stated that the failure to raise this issue earlier could be
considered a waiver, and ultimately deni ed defense counsel's
notion for a directed verdict.

During jury instructions, the judge referred to the stipul a-
tion that the gun had traveled in interstate comerce

During the trial you were told that the parties had
stipulated, this is had agreed to certain facts, namely that
the gun had travelled in interstate commerce. Any
stipulation of fact is undi sputed evidence and you may
consider it undisputed evidence.

The parties have stipulated that the firearmwhich the
def endant al |l egedly possessed has travell ed or been
transported in interstate comerce

The judge did not give a simlar instruction about the prior
conviction stipulation, but referenced the conviction by cau-
tioning the jury that it "is just being presented to you as an
elenent of the crine. You are not to consider the fact that

t he def endant had been convicted of an of fense puni shabl e by

i nprisonment for a term exceedi ng one year in any ot her
way.... [Y]lou're not to take any unfavorable inpression of
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the defendant fromthe fact that this elenent of the crine is
here. "

The jury found Harrison guilty. Harrison appeals, assert-
ing that as a result of the prosecution's failure to read the
stipulations, there was insufficient evidence on the interstate
conmerce and prior conviction elenents to support the ver-
dict of guilty and that his conviction nmust be reversed.

Il. Discussion
A |ssue

VWhen reviewi ng the sufficiency of the evidence, we deter-
mne as a matter of |aw whether "any rational trier of fact
could have found the essential elements of the crinme beyond a
reasonabl e doubt." Jackson v. Virginia, 443 U S. 307, 319
(1979); see also United States v. Harrington, 108 F.3d 1460,
1464 (D.C. Cr. 1997). At first, it mght appear that the
standard of review could resolve this case: because the
stipulations were never formally read to the jury, they were
never in evidence (although the jury was aware of them;
there was no ot her evidence on the stipulated el ements and
the jury could not have found them beyond a reasonabl e
doubt. See, e.g., United States v. Spinner, 152 F.3d 950, 956
(D.C. Cr. 1998). «Qur real inquiry, however, is whether
considering the nature and purpose of the stipulations in this
case, Harrison should be able to challenge now the insuffi-
ci ency of the evidence covered by those stipulations.

The governnment in this appeal presents two primary theo-
ries to support the validity of the verdict, in spite of its failure
to formally read the stipulations to the jury or introduce
ot her evidence. The first we can call the "deenmed admtted"
theory. W have held that a technical failure to introduce
evi dence that was presented to the trier of fact can be
over|l ooked in sone cases. See, e.g., United States v. Barrett,
111 F.3d 947, 951 (D.C. Cir. 1997) (citing United States v.

Bi zanowi cz, 745 F.2d 120, 123 (1st Cr. 1984), and United
States v. Stapleton, 494 F.2d 1269, 1270 (9th Cir. 1974)). The
government asks us to apply Barrett on the reasoning that
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the jury was clearly made aware of the stipulations through
t he opening and closing statenents and jury instructions.

The governnent's second theory is that any error in the
trial was harmess error. Rule 52(a) of the Federal Rules of
Crimnal Procedure provides that "[a]ny error, defect, irregu-
larity or variance which does not affect substantial rights
shal | be disregarded,” and the Suprene Court has stated that
"nmost constitutional errors can be harmless.” Arizona v.
Ful m nante, 499 U. S. 279, 306 (1991) (citations onmtted). The
government clainms that the error here was a failure to take
"the technical steps"” needed to make the stipul ations evi-
dence.

W will not delve into the details of the government's
argunents on these grounds. Instead, we hold that Harrison
has, by stipulating, waived any right to contest the absence of
proof on the stipulated elenments. This waiver theory of
stipul ati ons has been addressed by a nunmber of our sister
circuits, and al though the governnent does not directly ad-
vance it in this case, it is necessarily raised by the nature of
the appeal. By failing to advance it explicitly, we could
per haps construe the governnment's brief as having waived the
wai ver theory argunent, but we will reach the issue because
it is squarely presented by this case and was relied upon by
the trial court. See, e.g., United States Nat'l Bank of O. wv.
I ndependent Ins. Agents of Am, Inc., 508 U S. 439, 445-49
(1993) (holding that an appellate court has discretion to
consi der an issue not argued by the parties). As the Su-
preme Court stated in Kamen v. Kenper Financial Services,

Inc., 500 U S 90, 99 (1991), "[w]hen an issue or claimis
properly before the court, the court is not limted to the
particul ar | egal theories advanced by the parties, but rather
retains the i ndependent power to identify and apply the

proper construction of governing |law. " Moreover, we do not
deemit unfair to the appellant to rely on this unargued

theory. The argunments nmade by the government, while not
squarely addressing the question in "waiver" terns, fairly
noticed the application of the theory, and the authorities cited
by the two parties clearly evidence an awareness of it.

Page 6 of 12
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B. Wi ver

The prem se of the waiver theory is sinple: Upon entering
into a stipulation on an elenent, a defendant waives his right
to put the government to its proof of that element. A

stipulation "constitutes '[a]n express waiver made ... prepa-
ratory to trial by the party or his attorney conceding for the
purposes of trial the truth of sone alleged fact ... thereafter

to be taken for granted; so that the one party need offer no
evidence to prove it and the other is not allowed to disprove
it...." " Vander Linden v. Hodges, 193 F.3d 268, 279 (4th

Cr. 1999) (quoting 9 Wgnore on Evidence s 2588, at 821
(Chadbourn rev. 1981)). Because a defendant will often
stipulate to a prior conviction to keep the governnent from

i ntroduci ng prejudicial details about prior crimes, see Add
Chief v. United States, 519 U S. 172, 174 (1997), a nunber of
cases have discussed the effect of a stipulation to el enents of
a crine.

It is well settled that a defendant, by entering into a
stipulation, waives his right to assert the governnent's duty
to present evidence to the jury on the stipulated el enent.
See United States v. Meade, 175 F.3d 215, 223 (1st Cir. 1999);
United States v. Melina, 101 F.3d 567, 572 (8th GCr. 1996);
United States v. Mason, 85 F.3d 471, 472 (10th Cir. 1996);
United States v. Keck, 773 F.2d 759, 769-70 (7th G r. 1985);
United States v. Houston, 547 F.2d 104, 107 (9th Cr. 1976)
(per curian); see also Vander Linden, 193 F.3d at 279;
Zuchowicz v. United States, 140 F.3d 381, 392 (2d G r. 1998);
Alano v. Del Rosario, 98 F.2d 328, 330 (D.C. Cr. 1938); 9
W gnore on Evidence s 2591, at 824 (Chadbourn rev. 1981).

The only possible point of contention is whether a defendant
can contest the governnent's failure to read the stipulation
itself to the trier of fact. W conclude that a defendant
cannot .

In two cases directly on point, the Fifth and El eventh
Circuits have held that a stipul ation wai ves the governnent's
burden to introduce evidence on that stipulation, including a
readi ng of the stipulation itself: United States v. Hardin, 139
F.3d 813, 816 (11th Cr.), cert. denied, 119 S. . 225 (1998),

Page 7 of 12
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and United States v. Branch, 46 F.3d 440, 442 (5th Cr. 1995).
Those cases closely resenble the case we consider today.

In Hardin, the defendant, |ike Harrison, was charged wth
violating s 922(g), and stipulated to a prior conviction. De-
spite reference to the stipulation during voir dire and argu-
ments, the stipulation was never read to the jury. See 139
F.2d at 814. The court concluded that "[the defendant]
wai ved his right to have the government produce evidence of
his felon status, including the stipulation itself" and thus had
"no | egal or equitable basis to contest the governnent's
m stake." Id. at 816-17.

The Fifth Circuit reached the sanme result in Branch. The
def endant was convicted of bank fraud. He had sti pul at ed
that a nunber of the financial institutions involved were
federally insured, a necessary elenment of the crime; but the
stipul ation was never published to the jury. The court of
appeal s affirmed on wai ver grounds: "Once a stipulation is
entered, even in a crimnal case, the government is relieved of
its burden to prove the fact which has been stipulated by the
parties. Appellant ... cannot now claimthat the governnent
failed to offer evidence on an elenent to which he confessed.”
Branch, 46 F.3d at 442 (citing United States v. Harper, 460
F.2d 705, 707 (5th Cr. 1972), and Poole v. United States, 832
F.2d 561, 565 (11th Cr. 1987)).

Two cases cited by appellant that appear at first glance to
be at odds with Hardin and Branch are, upon further exam -
nati on, either reconcilable or unpersuasive. First, in United
States v. Janes, 987 F.2d 648 (9th Gr. 1993), the Ninth
Circuit reversed a conviction for the conplete failure to
i ntroduce evidence on a stipulated elenent of the crinme. The
record showed that the parties had agreed to a stipulation on
an aspect of the case, but the stipulation was not nentioned
to the jury nor placed in the record. The court on appea
could not, therefore, have inferred that the stipul ation was
sufficient to satisfy the elenent. See id. at 650-51. Although
the court further noted that "the stipulation was never en-
tered into evidence or read to the jury" so that there was
fact in evidence that the jury could take as proved,” id. at

no
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651, it is not clear to us exactly what distinction the court
nmeant to draw with this statement. Under the facts of that
case it did not matter because the stipulation was not avail -
able to review on appeal

Second, in United States v. Miuse, 83 F.3d 672 (4th Cir.
1996), the court's opinion includes | anguage that appears to
require that a stipulation be read to the jury, but that
| anguage is dicta. In general, the Mise court spoke approv-
ingly of stipulations. But it also said that a stipulation
"wai ves the requirenment that the government produce evi -
dence (other than the stipulation itself) to establish the facts
stipulated to beyond a reasonable doubt.” 1d. at 678 (enpha-
sis added) (citing United States v. Oark, 993 F.2d 402, 406
(4th Cir. 1993)). Arguably, the italicized phrase contenpl ates
a formal reading to the jury of all necessary stipul ations.

But that issue was not before the court. The stipulation was
read aloud in Muse (and in the case it cited for support), see
id. at 678; the actual issue was the propriety of a jury
instruction. See id. at 677. Therefore, while the Mise court
accurately described normal trial practice to include the
readi ng of stipulations, it had no occasion to consider the
situation before us today. See Hardin, 139 F.3d at 817

(hol ding that references to reading stipulations in Mise are
dicta); see also United States v. Jackson, 124 F.3d 607, 616-
17 & n.8 (4th Gr. 1997) (questioning the validity of Mise).

W previously conmented on the waiver theory in United
States v. Glliam 167 F.3d 628 (D.C. Cir.), cert. denied, 119
S. . 2060 and 120 S. C. 118 (1999). In Glliam a defen-
dant charged under s 922(g) did not concede the existence of
a prior conviction. Al though the prosecutor told the trial
court he had a certified copy of a conviction, it was never
offered into evidence. W held, not surprisingly, that the
defendant did not "essentially stipulate" to the conviction
through his silence. 1d. at 639. Although there was no
stipulation involved in Glliam we noted that the government
could have nmet its burden of offering into evidence proof of
every el enent of the charged of fense by obtaining a stipul a-
tion or "a waiver by the defendant of his right to put the
government to its proof...." Id. W speculated that, in

Page 9 of 12



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-3010  Document #497979 Filed: 02/22/2000  Page 10 of 12

addition, the stipulation mght need to be fornmally entered
into evidence. See id. (quoting Janes, 987 F.2d at 651). But
as the wai ver issue was not presented by the facts, and where
no evidence of a prior conviction had been presented to the
jury, we concluded that the s 922(g) conviction nmust be
reversed. See id. at 640.

Harrison asserts that the government needed to introduce
the stipulations into evidence, relying, in part, on GIlIliam
He contends that his stipulations "did not waive his right to
put the prosecution to its burden of proof of every el enent of
the crime." Thus, he argues that he may contest the failure
to introduce the stipulations thensel ves as evidence. Harri-
son acknow edges that Hardin and Branch are in conflict
with his claim but he fails to present a neani ngful nethod of
di stingui shing those cases.

The governnent's brief is confused on the applicability of
wai ver to this case, misreading Glliamto suggest that our
circuit would require necessary stipulations to be read despite
Glliams careful neutrality. For that reason, the govern-
ment's brief does not directly advance the applicability of
wai ver, although it discusses the theory. O course, agree-
ment or stipulation by parties as to the state of the | aw does
not bind us. See, e.g., Case v. Los Angel es Lunber Products
Co., 308 U S. 106, 114 (1939); NLRB Union, Local 6 v.

FLRA, 842 F.2d 483, 485 n.6 (D.C. Cir. 1988).

We conclude that there is little to be gained from hol di ng
that a stipul ation, which unarguably waives a defendant's
right to require the governnment to produce any evidence
regarding that stipulation, nevertheless fails to waive the
defendant's right to require that stipulation to be read to the
jury. Surely, the governnment's failure formally to read stipu-
[ations is not "wise trial practice.” Hardin, 139 F.3d at 817.
Even if a defendant cannot chall enge that error, the potential
for adverse consequences for the prosecution is great: the
jury may becone confused and acquit a defendant for |ack of
proof on a stipulated elenent, see id., and a conplete failure
to enter the stipulations into the record at all will Iikely be
fatal, see Janmes, 987 F.2d at 650-51. Publishing stipulations
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to the jury or noving to reopen upon an inadvertent failure to
do so is the proper course of action, one which produces a
conpl ete record. However, nothing in either law or logic
conpel s us to reverse a conviction when the defendant enters
into a stipulation on an el enent and then seeks a w ndf al
fromthe governnment's failure to formally read the stipulation
to the jury.

Therefore, we join the Fifth and Eleventh G rcuits and hold
that a defendant who stipulates to an elenment of an offense
wai ves his right to have the governnment put on evidence to
prove that elenment. Specifically, we hold that when Harrison
entered into the stipulations that the interstate commerce and
prior conviction elenents of the s 922(g) charge were pres-
ent, he waived his right to challenge the sufficiency of the
evi dence on those el enents, even though the governnent
failed to introduce any evidence on those elenents. This
result retains a primary benefit of this type of stipulation
when the elenment is a prior conviction, the defendant is
benefitted because potentially prejudicial facts about the prior
conviction will not be admitted. See Ad Chief, 519 U S. at
185; Hardin, 139 F.3d at 817; Mise, 83 F.3d at 678. Fur-
thernmore, stipulations in general are helpful to both parties
because they narrow the scope of the trial to the real issues in
di spute. See United States v. CGeneral Mtors Corp., 518
F.2d 420, 447 (D.C. Cr. 1975); Zuchow cz, 140 F.3d at 392.

Today's holding, in addition to not condoni ng the govern-
ment's conduct in this case, does not prevent a defendant
fromincluding explicit | anguage that a stipulation shall only
be valid if it is read to the jury. W do not find any such
requi renent in the |anguage of the stipulations in the record

inthis case. In this respect, we are guided by the reasoning
of the Suprene Court in New York v. Hill, 120 S. C. 659
(2000). In HIl, the defendant clained that his agreenent to

atrial date outside the speedy trial period guaranteed by
applicable law did not serve as a waiver of his speedy trial
rights. The Court disagreed, noting this would nmake wai ver
"turn on a hypertechnical distinction that should play no
part." 1d. at 666. Instead, the Court reasoned that defense
counsel 's act of accepting the proposed trial date was suffi-
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cient to act as a waiver. W simlarly conclude that the
stipulations in the instant matter were sufficient to waive the
appellant's right to require the government to introduce any
evi dence on the stipulated elenents, including the stipul a-
tions.

I1'l. Conclusion

W concl ude that defendant's stipulation to the interstate
commerce and prior conviction elenents of a s 922(g) charge
wai ved his right to contest the government's failure to intro-
duce any evidence on those stipulations, including a failure to
read those stipulations to the jury. The stipulations were
filed with the district court, the jury was nmade aware of them
and the jury found all of the elenents to exist. Accordingly,
we affirmthe judgnent of the district court.2
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2 Harrison also appeals two evidentiary rulings and further clains

that the stipulations were not final. W have exam ned these
argunents and find themto be without nerit.
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