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Before: Silberman, WIllians and Tatel, Crcuit Judges.

Tatel, Crcuit Judge: Sentenced for possessing with intent
to distribute both powder and crack cocai ne, appell ant argues

that the district court erred by failing to recognize its authori -

ty to depart downward pursuant to section 5K2.0 of the
United States Sentencing Guidelines on the ground that the
crack affected his sentence so significantly as to take it
out side of the Guidelines' "heartland." Because appell ant
failed to request such a downward departure in the district
court, and because the district court did not plainly err by
failing to grant it sua sponte, we affirm

A grand jury indicted appellant Santos Vizcaino for pos-
sessing with intent to distribute fifty grams or nore of crack
cocai ne and for possessing with intent to distribute powder
cocaine. Pleading guilty to the powder cocai ne count, Vizcai-
no avoi ded the ten-year statutory mandatory m ni mum sen-
tence that woul d have applied had a jury convicted himon the
crack cocaine charge. As a condition of dropping the crack
cocai ne charge, the governnment required Vizcaino to accept
responsibility for approximately 185 grans of crack cocai ne.
Under the rel evant Sentencing Guideline, a crimnal defen-
dant's sentence turns not only on the quantity of drugs
involved in the offense of conviction, but also on "all acts and
omssions ... that were part of the same course of conduct
or common schene or plan as the offense of conviction.™
United States Sentencing Guidelines s 1Bl1.3(a)(2). Because
the Quidelines treat offenses involving crack nore severely
than those involving only powder cocai ne, Vizcaino' s accep-
tance of responsibility for crack dramatically affected his
potential sentence. Had his sentence been determ ned only
by the ampunt of powder cocaine to which he pled guilty, the
Qui del i ne range woul d have been 27-33 nonths. Wth the
crack, his CGuideline range increased to 121-151 nont hs.
Recogni zi ng the crack's inpact on the potential sentence, the
district court infornmed Vizcaino at the plea colloquy that his
"l awyer and the governnent's |awer have agreed that the
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Qui del i ne range which is going to control the sentence that |
i npose on you is, at bottom 121 nonths and at top, 151
nmonths.” Asked if he understood, Vizcaino answered, "Yes."
The district court accepted Vizcaino' s plea.

At sentencing, Vizcaino' s counsel asked the district court to
depart bel ow the 121-151 nonth Guideline range, explaining
only that "M . Santos Vizcaino has sone material he w shes
to share ... which we think may take it bel ow the CGuide-
lines." Vizcaino then told the court this: "I want to explain
to you a few nonths ago I did sign a plea agreenent to accept
responsibility for powder cocaine. And based on this, | think
that | should be sentenced for powder cocai ne, which would
change the category within the guidelines that were approved
by the Congress...." Vizcaino spoke at length (for five or
six transcript pages) about his children, his wife, his drug use,
and the inpact that his inprisonment was having on his
children. The district court, apparently responding to Vizcai-
no's earlier statenent that he had accepted responsibility for
powder cocai ne, then pointed out: "In your plea agreenent,

i n paragraph 3, you not only acknow edge responsibility for

t he powder cocaine that forned the basis of the charge to

whi ch you entered a plea of guilty, but you al so acknow edged
that you were accountable for 185 grans of cocai ne base, or
crack cocaine. And the governnent's evidence woul d have
shown that that represented rel evant conduct.” Vizcaino
responded: "Your Honor, | believe ny | awer has a copy of
the plea agreenent in which | said that | was held account a-
ble for, I think, 200 grans of cocai ne powder. And over
here...." The district court interrupted: "You were ac-
countabl e for 223 granms of cocai ne powder and 185 grans of
crack. In any event, the Guidelines | eave ne no choice

what soever, M. Vizcaino." Vizcaino explained that he had
entered into the plea in order to avoid the statutory nmandato-
ry mnimum sentence for crack cocaine, to which the district
court replied: "There is not only the mandatory m ni mum
under the statute, but there are the Guidelines, which I nust
follow, and the Cuidelines are, for my purposes, also manda-
tory. | cannot depart fromthe Cuidelines unless there is a
reason for doing so."
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Concl uding that "there is nothing in this record which,
under the law, as it has been interpreted by our court of
appeal s, entitles me to depart fromthe Cuideline range," the
district court sentenced Vizcaino to 121 nonths inprison-
ment, the | owest sentence in the Cuideline range. "Now |et
me tell you this,"” the district court added:

This is one of those cases in which, in ny judgnment, the
Qui del i nes operate to produce an unjust result. Wre

at liberty, | would sentence you to a somewhat | esser
termof inprisonnent, but | do not have that option...

| have several highly conplinmentary letters having to do
with M. Vizcaino, and they would, in the ordinary cir-
cunst ances, be highly persuasive, were | at liberty to

i npose a |l esser sentence than | am | am going to direct
that these be filed and nade part of the record in this
case so that the court of appeals will have them avail abl e
to them when they determ ne whether or not | am

correct in ny determination that there is no basis for a
departure fromthe guidelines in this case.

Vi zcai no now appeals fromthe 121-nonth sentence.
Il

This appeal requires us to return to an oft-litigated issue:
the scope of a district court's authority to depart downward
under section 5K2.0 of the United States Sentencing Quide-
lines. Section 5K2.0 provides: "[T]he sentencing court may
i npose a sentence outside the range established by the
applicable guidelines, if the court finds 'that there exists an
aggravating or mtigating circunstance of a kind, or to a
degree, not adequately taken into consideration by the Sen-
tenci ng Comm ssion in formul ati ng the guidelines that should
result in a sentence different fromthat described.” " United
States Sentencing GQuidelines s 5K2.0 (quoting 18 U S.C
s 3553(b)). The Suprene Court has explained that district
courts may depart under section 5K2.0 on the basis of a
particul ar factor not specifically nmentioned in the CGuidelines
if, "considering the structure and theory of both rel evant
i ndi vi dual guidelines and the CGuidelines taken as a whole ..
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it is sufficient to take the case out of the Guideline' s heart-
land." Koon v. United States, 518 U.S. 81, 96 (1996) (interna
citation and quotation marks om tted).

Citing cases fromother circuits, Vizcaino nmaintains that the
district court erred by failing to recognize that where consid-
eration of relevant conduct, i.e., conduct different from but
related to an of fense of conviction, drastically affects a sen-
tence, a district court has authority to depart downward.

See, e.g., United States v. Lonbard, 72 F.3d 170, 183-87 (1st
Cr. 1995) (holding that trial court had authority to depart
under section 5K2.0 where consideration of relevant conduct

rai sed defendant's sentence from 262 nonths to nandatory

life inprisonnent); United States v. Concepcion, 983 F.2d
369, 385-89 (2d Gr. 1992) (renmanding to trial court to consid-
er whet her inpact of rel evant conduct, which increased defen-
dant's sentence from 24-30 nonths to 262-327 nonths, war-
rant ed downward departure under section 5K2.0). Al though

this circuit has never considered whether district courts have
authority to depart on this ground, Vizcaino argues that his
sentence presents a conpelling case for such a departure.

H's 121-nonth sentence was well over four tines the [ ow end

of the 27-33 nonth range that woul d have been applicable

had he been sentenced only for the powder cocai ne included

in his plea agreenment. As Vizcai no observes, noreover, the
Qui delines offense level and resulting sentencing range were
det erm ned excl usively by the 185 grans of crack; the co-

cai ne powder that Vizcaino possessed with intent to distribute
and that forned the basis of the offense to which he pled
guilty had absolutely no inpact on his sentence. Because of
this, and given the district court's clearly expressed concern
about the length of Vizcaino' s sentence, the district court

m ght have consi dered departi ng downward had Vi zcai no

made a section 5K2.0 argunment. But see United States v.
Lonbard, 72 F.3d at 186-87 (noting that authority to depart
downward woul d not necessarily exist where case invol ved

only "sizable sentence increases based on an uncharged quan-
tity of drugs").

As the governnent points out, however, neither Vizcaino
nor his | awyer requested such a departure. Not only did his
| awyer fail to nake any argunent at all, but the cl osest
Vi zcaino cane to raising the issue was this: "I think that I
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shoul d be sentenced for powder cocai ne, which would change

the category within the guidelines that were approved by the
Congress.” At nost, this statement asked the district court
to exclude crack cocaine fromits sentenci ng consideration
Because Vi zcai no had accepted responsibility for the crack

and had not disputed that it was rel evant conduct for pur-
poses of the Quidelines, however, the district court had no
choice but to include crack in its sentencing cal cul ations

unl ess the uidelines provided sone basis for not considering
it. Vizcaino offered the district court no such basis. To be
sure, Vizcaino was not required to state the issue as clearly as
appel | ate counsel has, or, for that matter, even to cite to
section 5K2.0 in order to preserve the issue for appeal. But
absent any statenment that the district court could have rea-
sonably interpreted as arguing that crack so distorted the
sentence as to take it out of the Guidelines' heartland, we
cannot concl ude that Vizcaino preserved the issue.

Citing United States v. Beckham 968 F.2d 47 (D.C. Cir.
1992), Vi zcaino contends that he need not precisely articulate
the basis for his downward departure request in order to
preserve the issue for appeal. |In Beckham we renmanded for
resentenci ng on the basis of a "refined" argument on appea
even though in the district court the defendant, |ike Vizcaino,
only "conpl ai ned about the harshness of his sentence in
general ternms.” I1d. at 53. This case differs from Beckham
inacritical respect. |In Beckham the governnent did not
argue that the defendant had wai ved his departure argunent
by failing to ask for it in the district court. 1d. at 54 n.5
("Al though [the defendant's] refinenment of the disproportion-
ality argument was not raised below, the government failed to
object to it, or even to coment upon it, inits brief, thus
wai vi ng any wai ver argunent it may have had."). Far from
wai ving the waiver issue in this case, the governnent has
argued it strenuously.

Because Vizcaino failed to preserve the argunent for ap-
peal, we reviewthe district court's failure to depart sua
sponte at nost for plain error. See United States v. Albrit-
ton, 75 F.3d 709, 712 (D.C. Cir. 1996) ("assum ng, w thout
decidi ng, that we conduct plain error review' where defen-
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dant wai ves downward departure argunent). As Vizcaino's
counsel conceded at oral argunent, under a plain error
standard his downward departure argunent is "in trouble.™

Even assuming the district court erred, absent precedent
fromeither the Supreme Court or this court hol ding that

rel evant conduct's di sproportional weight may forma basis

for a section 5K2.0 departure, the asserted error--failure to
recogni ze authority to depart on those grounds--falls far
short of plain error. See United States v. Merlos, 8 F.3d 48,
51 (D.C. Gr. 1993) (absent an opinion by this circuit or the
Supreme Court on the issue in dispute, there is no plain error
unless district court failed to follow "absolutely clear” |ega
norm such as clear statutory provision or court rule); United
States v. Blackwell, 694 F.2d 1325, 1342 (D.C. Gr. 1982) ("the
lack of ... precedent in the circuit and the novelty of the

i ssue presented mlitate against” finding plain error).

Vi zcai no's sentence is affirned.

So ordered.
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