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Reid H Wingarten argued the cause for appellees. Wth
himon the brief were Erik L. Kitchen, Brian M Heberlig,
and Janmes Hamilton. M chael Spafford entered an appear-
ance.

Before: Wald, Silberman and Tatel, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Wald.

Wal d, Crcuit Judge: The governnent charged Pornpi nol
"Paul i ne" Kanchanal ak (aka Pornpi nol Parichattkal) and
Duangnet "Georgie" Kronenberg with a schene to disguise
illegal hard noney contributions and soft noney donati ons
fromforeign nationals and corporations to national and state
political comrttees. Defendants were also alleged to have
caused political comrittees to file reports with the Federa
El ecti on Commi ssion ("FEC') falsely identifying | awful per-
manent residents as the source of funds that actually originat-
ed with foreign nationals and corporations in violation of 18
US.C ss 2 (b), 1001. The government argued that s 44le of
t he Federal Election Canpaign Act ("FECA") prohibits any
i nfusion of noney fromforeign nationals into federal, state,
and | ocal elections and that section 104.8 of the FEC
regul ations requires that political comrttees report the true
source of their contributions and donations. Defendants as-
serted that as to both hard and soft noney, political conmt-
tees were not required to report the true sources of their
recei pts, and as to soft noney, FECA did not restrict such
donations by foreign nationals.1 They also argued that the
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1 Defendants now concede that in United States v. Hsia, 176 F.3d

517 (D.C. Cir. 1999), we rejected their contention that politica
har d
nmoney but ask us to reconsider that decision. W have no authori-
ty to do so. See LaShawn v. Barry, 87 F.3d 1389, 1396 (D.C. Cir.

conmittees are not required to report the true sources of their

1996) ("One three-judge panel ... does not have the authority to
overrul e anot her three-judge panel of the court.... That power
may be exercised only by the full court.").
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FEC reporting regul ation could not reasonably be read to
requi re disclosures of the original sources of soft noney
receipts.

Based on its prior rulings in United States v. Hsia and
United States v. Trie, the district court dismssed the hard
nmoney counts, determning that the governnent needed to
denonstrate affirmative conduct beyond using conduit checks
for a fal se statenment prosecution. See United States v. Hsia
24 F. Supp. 2d 33 (D.D.C. 1998), rev'd, 176 F.3d 517, 523-24
(D.C. Cr. 1999); United States v. Trie, 23 F. Supp. 2d 55
(D.D.C. 1998). The district court also dismssed the soft
nmoney counts, holding that the disclosure regul ation, section
104.8(e), did not require political commttees to reveal the
original sources of their soft noney.

This court subsequently reversed the district court's ruling
in Hsia, finding that, in fact, the government had sufficiently
all eged affirmative conduct for a fal se statenent prosecution
by charging that the defendant utilized conduit checks, and
that FECA requires the "true source" of hard noney to be
reported. See United States v. Hsia, 176 F.3d 517 (D.C. Cir.
1999). On the basis of that ruling, the governnent seeks
rei nstatenment of the hard noney counts in this case. W
agree that our decision in Hsia mandates reinstatenent of
the hard noney fal se statenent counts, and thus we sunmari -
ly reverse the district court's order with respect to those
counts.

We also find that the FEC regul ati on, section 104.8(e),
prohibits the reporting of conduit contributions with respect
to soft noney and that s 44le of FECA al so prohibits foreign
soft noney donations. Accordingly, we reverse the judgnent
of the district court with respect to the soft noney counts as
wel | .

| . Background

Def endant s, Paul i ne Kanchanal ak and Duangnet Kronen-
berg, were charged with "knowi ngly and willfully caus[ing]
the subm ssion of material false statenents to the FEC." See
Supercedi ng Indictnment, at 24. Defendants are officers of
Ban Chang International (USA) Inc. ("BC USA"), a foreign
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corporation. Kanchanalak is neither a citizen nor a perna-
nent resident of the United States. Kronenberg is a perna-
nent resident of the United States. The contributions in
guestion are checks nmade out to political committees and
signed by permanent residents of the United States, even

t hough the signing individuals were not the actual source of
t he donated funds.

On Novenber 13, 1998, a federal grand jury issued an ei ghteen-
count supercedi ng i ndi ctment agai nst defendants. The indict-
ment charged violations of FECA, 2 U S.C. ss 431 et seq.
and regul ations issued by the FEC pursuant to FECA. The
i ndi ctment generally alleges a schenme in which defendants
illegally provided both "hard noney contributions” and "soft
noney donations” to the Denocratic National Comittee
("DNC' or "the Comrittee") and other political conmttees.?2
"Hard noney" refers to funds that have been deposited by
the Conmttee into a "federal account” and are used to
finance federal election canpaigns. "Soft noney" refers to
funds that are deposited into a "non-federal"” account and are
supposed to be used for, anong other things, state and | oca
canpaigns. See Trie, 23 F. Supp. 2d at 55. Defendants are
all eged to have illegally used conduits to donate to the
Conmittee both hard and soft noney funds that originated
with foreign nationals and corporations. The conduits were

2 A"political conmttee" is defined under FECA as foll ows:

(A) any conmittee, club, association, or other group of per-
sons whi ch receives contributions aggregating in excess of
$1, 000 during a cal endar year or which makes expenditures
aggregating in excess of $1,000 during a cal endar year; or

(CQany local conmttee of a political party which receives
contributions aggregating in excess of $5,000 during a cal endar
year, or makes paynents exenpted fromthe definition of
contribution or expenditure ... in excess of $5,6000 during a
cal endar year, or mmkes contributions aggregating in excess of
$1,000 during a cal endar year or nmakes expenditures aggregat-
ing in excess of $1,000 during a cal endar year

2 US.C s 431(4).

Duangnet Kronenberg and Praitun Kanchanal ak, a relative of
bot h def endants and an uni ndi cted co-conspirator. 3

More specifically, Count One charges that defendants en-
gaged in a conspiracy to defraud the United States by
di sgui sing the fact that the true source of funds contributed
to the DNC was BCl USA. See Appendix ("App.") 60-82;
Superceding Indictment p p 1-66. Counts Two through Four-
teen charge that defendants knowi ngly and willfully caused
the DNC and other political committees to file false reports
with the FEC, which erroneously identified the sources of
contributions and donations, in violation of 18 U S.C. ss 2(b),
1001.4 See App. 83-85, Superceding Indictnment p p 1-2. The
fal se statenents were contained in thirteen reports filed with
the FEC, each report is the subject of a separate count.
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Counts Two through Four, Six through Eight and Thirteen
of the superceding indictnent were based solely on hard
nmoney "contributions."5 The remaining fal se statenent

3 The indictnent alleges that the defendants caused politica
conmittees to receive checks signed "P. Kanchanal ak," | eadi ng
political comrittees to believe that they were being nmade by
Paul i ne Kanchanal ak, even as they were being drawn on Praitun
Kanchanal ak' s account. See Appendix at 67.

4 Section 1001 currently provides, in relevant part, that:
(a) Whoever, in any matter within the jurisdiction of the
executive, legislative, or judicial branch of the CGovernnent of

the United States, knowingly and willfully ... makes any
materially false, fictitious, or fraudul ent statenent or represen-
tation ... shall be fined under this title or inprisoned not nore

than 5 years, or both.

18 U.S.C. s 1001. Some counts allege violations of the previous
version of s 1001. However, the differences between these ver-
sions are not relevant to the appeal

Section 2(b) provides: "Woever willfully causes an act to be
done which if directly performed by himor another would be an
of fense against the United States, is punishable as a principal."” 18
US C s 2(b).

5 Acontribution is defined under FECA' s definitional provision as
"any gift, subscription, |oan, advance, or deposit of npney or

counts were based either partly or wholly on soft noney
funds that were not deposited into a federal account. Defen-
dants sought dism ssal of both the hard and soft noney
counts, arguing that under 18 U S.C. ss 2(b), 1001, the gov-
ernment had failed to denonstrate adequately that defen-
dants "caused" the subm ssion of false statenents. Addition-
ally, on the soft nmoney counts, defendants argued that soft
nmoney conduit contributions--even fromforeign nationals--
wer e not prohibited under FECA

On Decenber 31, 1998, the district court, largely agreeing
wi th the defendants, dism ssed Counts Two through Four and
Seven through Fourteen. See United States v. Kanchanal ak
31 F. Supp. 2d 13, 14 (D.D.C. 1999) ("Kanchanalak 1"). The
district court's decision was based on its own prior reasoning
in United States v. Hsia, 24 F. Supp. 2d at 33, and Trie, 23
F. Supp. 2d at 55. In both Hsia and Trie, the governnent
had all eged only that the defendants signed conduit checks,
or solicited others to act as signers for conduit checks. The
court found that nerely signing (or soliciting others to sign)
checks was not sufficient to denonstrate that the defendants
had "caused"” the making of fal se statenments about the actua
source of the contributions.6 1In Hsia, it also found that the
"statenments" at issue were literally true, since the check
witers were a source (if not the only source) of the contribut-
ed funds. In Kanchanalak I, the court found that the

anyt hi ng of val ue made by any person for the purpose of influencing
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any election for Federal office." 2 U S C s 431(8)(A)(i).

6 In Hsia and Trie, the district court said that the indictnment's
| ack of specificity in this regard was constitutionally inperm ssible,
given that it charged conduct in an area which inplicated First
Amendnent considerations. The court found that "[t] he conbi na-
tion of First Amendnent interests at stake and the threat of a
crimnal prosecution necessitates a close exam nation of any indict-
ment to ensure that the statutes utilized are neither overly vague
nor overly broad in their |anguage or in their application.” Hsia,

24 F. Supp. 2d at 56. This court later rejected this vagueness
argunent, holding that the application of the statute to the conduit
check situation was not so broad so as to offend the First Amrend-
ment. See Hsia, 176 F.3d at 523.
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al l egations were "virtually indistinguishable fromthe all ega-
tions at issue in Hsia and Trie." Kanchanalak I, 31 F. Supp

2d at 14. Again, the governnent had failed to allege any
conduct that could satisfy the necessary causal elenents of a
violation under 18 U S.C. ss 2(b), 1001. In Kanchanal ak I,

the district court did not reach the issue of whether there was
a basis--statutory or otherw se--for the government to allege
false statenents at all with respect to soft noney.7

On February 3, 1999, in United States v. Kanchanal ak, 41
F. Supp. 2d 1 (D.D.C. 1999) ("Kanchanalak 11"), the district
court dism ssed all of the remaining fal se statenent counts as
to Ms. Kanchanal ak and all but one as to Ms. Kronenberg.
Even as to those counts for which the governnent had
sufficiently met its burden of alleging "affirmative conduct,"”
the district court found that there was an additional reason
supporting dismssal, nanely, the inapplicability of FECA to
soft noney.

The court found only one provision in FECA that arguably
provided a basis for alleging a false statenent, nanmely s 441f,
whi ch prohibits contributions in another person's nane, and
that indisputably applied only to hard noney.8 1In the court's
words, "[o]n the thin reed of Section 441f, the government
... has a plausible argunent that a report submtted by a
political comrittee to the FEC that lists the identity of a
‘conduit' or a person other than the true source of a contribu-
tion contains a false statement."” Kanchanalak 11, 41

7 In Kanchanal ak I, the district court declined to dism ss sone
di sputed counts, ordering the parties to file supplenmental briefs
i ndi cati ng whether these remaining counts mght survive Hsia. See
Kanchanal ak I, 31 F. Supp. 2d at 15.

8 Section 441f, entitled "[c]ontributions in nanme of another prohib-
ited," provides that:

No person shall make a contribution in the name of another
person or knowingly permit his nane to be used to effect such
a contribution, and no person shall know ngly accept a contri-
buti on nmade by one person in the nanme of another person

2 U S C s 441f.

F. Supp. 2d at 7 (internal quotations omtted). However, that
argunent "relied heavily on the definitions and operation of
FECA, definitions that apply only to hard noney 'contri bu-
tions' regulated by FECA." 1d. Although FECA requires
political comrittees to report their hard noney contributions,
the court could find no correspondi ng FECA provision requir-
ing political committees to report soft noney donations. 1d.
(discussing 2 U.S.C. s 434 (b)(2)(A)).

The only reporting requirenment directly applicable to soft
nmoney donations was 11 CF. R s 104.8(e), which the court
characterized as a "stand al one provision in the regul ations."
Id. at 8. However, that provision in "the regul ations provid-
ed no indication of whether a national party committee is
obligated to report the '"true source' of any such donation"
thus the court said that the governnent "lacks any basis to
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argue that the statute and regulations require a politica
conmittee to list the names of 'true sources' of soft noney
donations in reports to the FEC " 1d. Since neither FECA
nor FEC regul ations required conmttee treasurers to report
the "true sources" of soft noney donations, the court rea-
soned, defendants had not "caused"” political comrittees to

i ssue "fal se statenents," and, therefore, had not violated 18
U S C ss 2(b), 1001

After the district court ruled in Kanchanalak | and Il, this
court reversed in large part the district court's decision in
Hsia. See Hsia, 176 F.3d at 517. In Hsia, we rejected the
district court's ruling that know ngly engagi ng in conduit
check witing was not enough to "cause" a false statenment to
be made. I1d. at 522-23. W found that s 434(b) of FECA
requires political committees to report the "true source" of
hard noney contributions; thus, statenents identifying con-
duits as the source of funds were not "literally true.” 1d. at
523- 24.

The governnment now appeal s the dism ssal of the hard
nmoney counts in Kanchanal ak Il on the grounds that its
reasoning was explicitly rejected in our Hsia decision. The
government al so seeks reinstatenment of the soft noney
counts on the theory that the FEC reporting regul ation
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section 104.8(e), requires political commttees to report the
same information for soft noney that they report for hard
nmoney, including the true sources of their receipts.

. Di scussi on
A Hard Money Counts

Qur reasoning in United States v. Hsia, 176 F. 3d 517 (D.C
Cr. 1999), nmandates reinstatenent of the hard noney counts

inthis case. In Hsia we found that "the sinple interposition
of conduits to sign the checks is certainly enough to 'cause' a
conmittee to make false statenments in its report.” 1d. at 523

We also held that FECA requires political comrttees to
identify the true source of hard noney contributions. There-
fore, if conmttees "did not report the true sources, their
statements woul d appear to be false." 1Id. at 524.

In these respects, this case is indistinguishable from Hsia.

As in Hsia, defendants are alleged to have acted as conduits

or utilized others as conduits in making contributions to
political comrmittees in federal elections. By thus causing
political comrittees to report conduits instead of the true
sources of donations, defendants have caused fal se statenents
to be nade to a governnent agency. Accordingly, we sum

marily reverse the district court's orders dism ssing the fal se
statenment counts predicated on hard noney contri buti ons.

B. Soft Money Counts
1. The Soft Money Reporting Regul ation

The validity of the false statenment prosecutions based on
conduit soft noney donations ultimately turns on whether the
FEC s soft noney regulation, 11 CF. R s 104.8(e), is read to
require political commttees to report the "true" sources of
their soft noney donations. As the district court correctly
noted, there is no soft noney counterpart to s 441f in FECA
itself, which prohibits conduit transfers of "contributions,"
i.e., hard noney. W note at the outset, however, that
defendants do not attack the FEC s authority under the Act
to pronul gate regul ati ons that address the disclosure of soft

Page 9 of 23
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noney donations.9 However, defendants do contest the
FEC s interpretation of section 104.8(e) as a valid basis for a
fal se statenents prosecution

We first discuss the standard under which we review the
FEC s interpretation of its soft noney disclosure regul ation
keeping well in mnd that this interpretation nust also satisfy
due process notice requirements of a crimnal conviction for
fal se statenents. In Paralyzed Veterans of Anerica v. D.C.
Arena, L.P., 117 F.3d 579, 584 (D.C. Cir. 1997) (citations
omtted), we said:

Agency interpretations of their own regul ati ons have

been afforded deference by federal review ng courts for a
very long tinme and are sustained unless "plainly errone-
ous or inconsistent” with the regulation. It is sonetines
said that this deference is even greater than that granted
an agency interpretation of a statute it is entrusted to
admi ni ster.

W have followed that standard in FEC cases, expl aining:

The Suprenme Court, we note, explicitly concluded in
DSSC [ FEC v. Denocratic Senatorial Canpaign Com
mttee] "that the [Federal Election] Conm ssion is pre-
cisely the type of agency to which deference shoul d
presunptively be afforded.™

John denn Presidential Coonm, Inc. v. FEC, 822 F.2d 1096

1097 (D.C. Cir. 1987) (citing FEC v. Denocratic Senatori al
Canpai gn Comm, 454 U. S. 27, 37 (1981)); see also Fulani v.
FEC, 147 F.3d 924 (D.C. Gr. 1998) (FEC entitled to "sub-
stantial deference" when interpreting own regulation). Qite
apart fromthe substantial deference that we owe the agency,
we find it emnently reasonable for the FEC to interpret
section 104.8(e) to require political conmttees to report the
true source of their soft noney donati ons.

9 FECA explicitly grants the FEC broad powers to adm nister its
duties under the Act. See, e.g., 2 U S.C. s 437c(b)(1) (granting
FECA the authority to formul ate general policy with respect to the
adm ni stration of FECA); accord 2 U S.C. ss 437d(a)(8), 437d(e) &
4379g(a) .

We begin with the | anguage of the provision itself. See
Pennsyl vania Dep't of Pub. Welfare v. Davenport, 495 U. S
552, 557-58 (1990). Section 104.8(e) provides, in rel evant
part, that:

Nati onal party commttees shall disclose in a neno
Schedul e A information about each individual, commttee,
corporation, |abor organization or other entity that do-
nates an aggregate anount in excess of $200 in a cal en-
dar year to the committee's non-federal account(s). This
i nformati on shall include the donating individual's or
entity's name, mailing address, occupation, or type of
busi ness, and the date of receipt and anount of any such
donation.... The meno entry shall also include, where
applicable, the information required by paragraphs (b)

t hrough (d) of this section.
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11 CF.R s 104.8(e).

There can be no doubt, and indeed the district court acknow -
edged, that section 104.8(e) inposes a reporting requirenent
with respect to soft noney that includes the identity of the
"donating individual[ ]," as well as, "where applicable,"” the
i nformati on required for hard noney sources in section
104.8(b)-(d).10 The district court, however, focused on the
fact that "donates" is nowhere defined in the regulation (or in
FECA), and does not have an ordinary neani ng that confined

10 The district court deened it a "stand al one provision in the
regul ations,” not rooted in any particular provision within the
FECA. Kanchanalak 11, 41 F. Supp. 2d at 7. W are not sure
why this is relevant. W also point out that inits effort to |locate a
statutory source for the prohibition against soft noney conduit
contributions, the district court discussed only 2 U S.C. s 441f, the
provi si on which prohibits hard noney contributions in the name of
anot her, and which it found was not applicable to soft noney. See
id. Notably, the district court opinion never addressed s 441le,
whi ch proscribes contributions fromforeign nationals, as a potenti al
source for the statutory prohibition on at |east some soft noney
conduit contributions. One reason it may not have done so is that it
had previously found in Trie that, contrary to the FEC s interpreta-
tion, s 441e is inapplicable to soft noney.
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it to the true source of the donated funds. In the district
court's words:

[ T]he regul ati ons provide no indication of whether a

nati onal party comrttee is obligated to report the "true
source" of any such donation. |In fact, the word "do-
nates" is never defined in either the statute or regul a-
tions. The governnment therefore |acks any basis to

argue that the statute and regulations require a politica
conmttee to list the nanmes of "true sources" of soft
noney donations in reports to the FEC

I d.

Def endants reiterate here the district court's reasoning,
concl udi ng that "an individual who wites a soft noney dona-
tion check to a commttee literally constitutes a 'donating
i ndi vidual' or an individual that 'donates’ to the committee's
non-federal account, even if that individual is in fact reim
bursed for the donation.”™ Br. of Appellees, at 11-12.

That proposition does not seem so apparent to us. To
donate ordinarily signifies the act of giving away sonething
over which the giver has control or sovereignty. Thus a
donation is defined, inter alia, as "a formal grant of sover-
eignty or domnion." Wbster's Third New I nternationa
Dictionary (Unabridged) 672 (1976). And indeed in Hsia,
this court rejected a simlarly restrictive definition of persons
who "make the contribution” in the case of hard noney,
declaring that the "demand for identification of the 'person
who nmakes the contribution' is not a denand for a report on
t he person in whose nane noney is given; it refers to the
true source of noney." Hsia, 176 F.3d at 524. W see no
critical distinction between the ordinary nmeaning of the terns
"contribute" and "donate" in that respect.11

There is, however, an even nore crucial sentence in section
104.8(e) that validates the FEC s interpretation, nanely, the
requi renent that "the nmeno entry shall also include, where

11 We recogni ze that because of the special definition of contribu-
tion in the Act, s 441f prohibits conduit contributions of hard
money only. But this limtation on the scope of s 441f does not
upset the ordinarily synonynous meani ngs ascribed to both ternmns.

applicable, the information required by paragraphs (b) through
(d) of this section.” 11 CF.R s 104.8(e). Thus, subsection
(e), by its own ternms, cannot be read in isolation, but nmust be
read to incorporate (unless inapplicable) the earlier hard
nmoney di scl osure requirements of paragraphs (b) through (d).
Among t hose provisions is subsection (c), which provides that:
"[a] bsent evidence to the contrary, any contribution rmade by
check, noney order, or other witten instrunent shall be
reported as a contribution by the | ast person signing the

instrument.” 11 CF.R s 104.8(c) (enphasis added).12 The
i ncorporation of this disclosure provision into section 104.8(e)
is significant. |Its language is transparent; a comittee may

not report that a signer is the actual source of funds if it is
aware that the signer is not the source.13 The plain inplica-
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12 The district court did refer to subsection (c) in addressing the
hard noney reporting requirenents in Hsia, but limted its applica-
tion to commttee treasurers. Hsia, 24 F. Supp. 2d at 59 (noting
that the provision "inplies that if there is 'evidence to the contrary’
of which the political conmttee is aware, the conmttee may not
report the contribution as having been nade by the |ast person
signing the instrument. The FEC regulation, if not the statute
itself, therefore inplies that the term'contributor' is not synony-
mous with the phrase "the [ ast person signing the instrunment' and
that the political comrttee is supposed to identify the 'true source
of a contribution if it knows the true source.”). The district court
thus found that while 11 CF. R s 104.8 (c) may inpose obligations
on the conmttee treasurer, it does not inpose the same obligation
on a donor, absent a know ng conspiracy with the treasurer to
conceal the true source

In Kanchanal ak 11, the district court acknow edged subsection
(c) in a footnote, but failed to draw the connection we find between
subsection (c) and subsection (e). See Kanchanalak I, 41 F. Supp
2d at 7 n.6.

13 Qur analysis in Hsia is relevant here again. |If political com
mttees did not report the true sources of their donations, their
statenments woul d appear to be false. Even if the defendants did
not thensel ves nake fal se statenents to the FEC (and are not
bei ng charged as such), "the sinple interposition of conduits to sign
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tion of this is that a signer, who through a knowi ng conduit
transaction, causes a comittee to nmake an erroneous identi -
fication by w thholding "evidence to the contrary,” may be
hel d responsi bl e for causing the fal se statenent.

Def endants of fer one counter-argunent. The term"contri -
bution" contained in 11 CF. R s 104.8(c) is defined as "any
gift ... for the purpose of influencing any election to Federa
office." 2 US. C s 431(8)(A) (enphasis added). Since the
term"contribution" in subsection (c) is thus I[imted to hard
money used for federal elections, the entire subsection (c) by
its own ternms is simlarly limted and hence not "applicable”
to the soft nmoney reporting requirenents of section 104.8(e).

A closer and nore contextual reading of section 104.8 and
its various subsections disposes of this argunment. Subsec-
tions (b), (c), and (d) of section 104.8, all incorporated by
reference into subsection (e), address requirenents for "con-
tributions.” On defendants' apocal yptic reasoni ng none
woul d ever be applicable to subsection (e); this reading in
turn woul d render the entire incorporation clause referring to
subsections (b) through (d) superfluous. See Benavides v.

DEA, 968 F.2d 1243, 1248 (D.C. Gr. 1992) (declining to
interpret a provision so as to render it superfluous). Surely
it is not reasonable to think that the FEC woul d have

i ncor porated other subsections into subsection (e), when "ap-
plicable,” if it knew or intended that none of these subsections
could ever apply to soft nobney. The nore reasonable inter-
pretation by far is that these hard noney discl osure require-
ments apply to soft noney reporting unless there is an

obvi ous reason why they should not. 14

the checks is certainly enough to 'cause' a conmmittee to nmake fal se
statenments in its report." Hsia, 176 F.3d at 523.

14 1t bears noting that the FEC has not been particularly consis-
tent when it has enployed the term"contribution” in regulations
and opinions. Indeed, the termis often used synonynmously with
"donation.” See, e.g., 11 CF.Rs 113.3 (referring to "funds donated
... to a candidate for federal office"); 11 CF.R s 115.2 (a)
(prohibition on federal contractor "contributions” not applicable to
"contributions ... in connection with State or |ocal elections");
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Not only is the FEC s construction of section 104.8(e)
reasonabl e, but it also advances the articul ated concerns that
i npel led the FEC to adopt the regulation in the first place.
See Methods of Allocation Between Federal and Non-Federa
Accounts, 55 Fed. Reg. at 26,058.15 Adopted in 1990 as part
of a "conprehensive set of allocation rules" drafted to "pro-
vi de additional safeguards agai nst the use of inpermssible
[soft noney] funds in federal election activity by expanding
t he di scl osure of receipts and di sbursenents by nationa
party committees," section 104.8, in particular, was "[r]evised
[to] ... require national party committees to disclose the
source and amount of receipts by their non-federal accounts

.. as well as by their federal accounts under the current
rules.” The revised section was retitled "Uniform Reporting
of Receipts,” id., "to reflect its broadened application” to both
hard and soft noney. To that end, "[n]ew paragraph (e)," the
FEC expl ai ned, "require[s] national party conmttees to al so
di scl ose informati on about receipts to their non-federal ac-
counts." 1d. This "broadened di scl osure” was designed to
"help elimnate the perception that prohibited funds [soft
noney] have been used to benefit federal elections and cam
paigns." 1d.

G ven our druthers, we mght have wi shed that the FEC
el aborated in greater detail just why identifying the true
source of soft nmoney would prevent the reality or the percep-
tion of soft noney being illicitly used for federal election

FEC Advi sory Op. 1998-11 (Sept. 3, 1998), 1998 W 600994, at *3
(discussing "contributions in connection with State and | ocal el ec-
tions"); FEC Advisory Op. 1997-14 (Aug. 22, 1997), 1997 W

529606, at *2 (discussing "contributions" to "State party building
funds") (enphasis added in all citations).

15 In interpreting a regul ati on, we nmay consi der a cont enpor ane-
ous statenent of the agency's policy reasons for promulgating it.
See Sierra Pac. Power v. EPA, 647 F.2d 60, 65 (9th Gr. 1981) ("An
appel l ate court will ordinarily give substantial deference to a con-
t empor aneous agency interpretation of a statute it adm nisters.
VWhen dealing with an interpretation of regulations the agency has
itself pronul gated, 'deference is even nore clearly in order.' ")
(quoting Udall v. Tallman, 380 U S. 1, 16 (1965)).
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purposes. W do know that the overall design of the new

all ocation and reporting requirenments was "to track the fl ow

of non-federal funds transferred into federal accounts"” to
insure they were used only for legitimate allocation of joint
expenses. It does not seemto require any |eap fromthat

prem se to the conclusion that tracking such a floww |l often
be easier if the true source of the soft noney is identified.
For instance, the identity of the real donor may suggest to

the FEC nonitor that special scrutiny is in order to insure

the pristineness of the federal side of the ledger. Utimately,
however, we know of no bar to an agency's interpretation of a
prophyl actic disclosure rule, such as this one, that may over-
shoot the mark a bit, so long as it stays in reasonabl e range. 16

To cut to the chase, we find that the |anguage and purpose
of section 104.8(e) permts only one reasonable interpretation
In an effort to enhance its ability to prohibit the illega
conmmi ngling of hard and soft noney receipts, the FEC
required identifying information for the donors of both to
assist it in tracking the flow of funds between the two.

2. Fair Notice

That the FEC s interpretation of its disclosure regulation
as applying to the true source of soft nmoney is a reasonable
one does not end the matter. For to support a crimna
prosecution, it must give fair notice to the subject of what
conduct is forbidden. The Due Process C ause of the Fifth
Amendnent prohibits punishing a crimnal defendant for
conduct "which he could not reasonably understand to be
proscribed.” United States v. Harris, 347 U S. 612, 614
(1954). The Suprene Court has held that this "fair warning"
requi renent prohibits application of a crimnal statute to a
defendant unless it was reasonably clear at the tinme of the

16 Defendants al so counter that "no purpose would be served by
requiring the reporting of the original source of soft nmoney," given
that "soft noney donations in the name of another are not prohibit-
ed by FECA." Br. of Appellees, at 12, n.13. This ignores the
FEC s longstanding interpretation of s 44le as barring foreign
nati onal contributions of soft noney in section 110. 4a.
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al l eged action that defendants' actions were crimnal. United
States v. Lanier, 520 U S. 259, 266 (1997).

The Supercedi ng I ndictnment does not offend the principles
of due process and fair notice because the defendants shoul d
reasonably have understood federal laws to require comit-
tees to report the true source of soft noney donations.
Additionally, they should reasonably have understood that
di sgui sing those true sources woul d cause fal se statenents to
be made in violation of 18 U . S.C. ss 2(b), 1001. The court in
Hsi a, which addressed the hard noney reporting require-
ment, found that this "case fits confortably within the clear
and previously accepted scope of ss 2(b) and 1001." Hsia,
176 F.3d at 523. W find likewise in this case. |n arguing
that ss 2(b), 1001 nmay not confortably be applied to soft
nmoney reporting, defendants assert that it was previously
uncl ear that section 104.8(e) required real source identifica-
tion for soft noney, thus it would violate the due process
requi renent of clear notice to hold themcrimnally account a-
ble now. W disagree.

Section 104.8(e) explicitly covers soft noney; the FEC has
interpreted it as such since its pronul gati on and announced
its prophylactic purpose at that tinme. It also expressly
i ncorporated several hard noney disclosure requirenments |aid
down in earlier subsections (b) through (d) into the subsection
(e) requirement. One of those, subsection (c), unanbi guously
permts conmittees to report the name of the signer of a
check as the donor only if there is no "evidence to the
contrary.” If an individual possesses that contrary evidence
and participates in the conduit transaction by signing the
check hinself or conspiring with another to do so, he is
"causing" a false statenent to be made to the FEC in
violation of ss 2(b), 1001. That is clear notice enough

3. The Foreign National Prohibition

The governnment offers a further justification for the soft
noney reporting requirenent. It contends that s 441e of
FECA bars foreign nationals from nmaking both hard noney
contributions and soft noney donations, indirectly or directly,

Page 17 of 23
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for use in either federal or local elections. This statutory bar
it says, provides a powerful justification for the true source
reporting requirement of soft noney--that is, to ensure that
United States citizens and permanent residents are not con-

duits for soft noney that originates with foreign nationals

Def endants resolutely maintain that the statutory | anguage of

S 441e restricts that provision's scope to federal elections.

In determ ning whether an agency's interpretation of a
statute is appropriate, we apply Chevron U S. A Inc. v. Natu-

ral Resources Defense Council, Inc., 467 U S. 837 (1984).17
Under Chevron, the court exam nes whether the statute
speaks "directly ... to the precise question at issue."” Chev-

ron, 467 U.S. at 842-43. |If the statute "has not directly
addressed the preci se question at issue,” then the agency's
construction, if reasonable, should be honored. Id.

Through a promul gated regul ati on and an advi sory opi ni on
the FEC has indicated that s 441e prohibits soft noney
donations as well as hard noney contributions by foreign
nationals. See, e.g., 11 CF.R s 110.4(a); FEC Advisory
Opi nion, 1987-25 (Sept 17. 1987), 1987 W 61721. Section
441e provides, in relevant part, that:

It shall be unlawful for a foreign national directly or

t hrough any ot her person to make any contri bution of

nmoney or other thing of value, or to prom se expressly or
inpliedly to make any such contribution, in connection

with an election to any political office; or in connection
with any primary el ection, convention, or caucus held to
sel ect candi dates for any political office; or for any

17 Defendants argue that this court should not give Chevron
deference to the FEC s interpretation of an anbi guous statute in a
crimnal proceeding. Defendants' support for this proposition is
scant. That crimnal liability is at issue does not alter the fact that
reasonable interpretations of the act are entitled to deference. See
Babbitt v. Sweet Home Chapter of Communities for a Geat O.,

515 U. S. 687, 703-05 (1995) (according Chevron deference to a
Departnment of the Interior regulation which interpreted a crimna
provi sion of the Endangered Species Act).
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person to solicit, accept, or receive any such contribution
froma foreign national

2 U S C s 441e.

Al though the text by itself m ght appear conprehensive
enough to enconpass soft noney, the defendants point to the
use of the word "contribution” in that section; contribution is
defined el sewhere in the Act as applying to hard noney for
federal elections. The term"contribution," as we have noted,
includes: "(i) any gift ... made by any person for the
pur pose of influencing any election for Federal office...." 2
US C s 431(8) (A (i).

This definition, say defendants, linmts the scope of s 441e
to federal elections. Principles of consistent usage in statuto-
ry interpretation nust, however, be applied consistently.

VWi | e defendants focus exclusively on the term"contri bu-
tion," they ignore the phrase "any political office" which
appears not only in s 441e but also in its neighboring provi-
sion, s 441b. Section 441b di stingui shes between contri bu-
tions to federal offices and those tendered to "any politica
office."18 Thus while s 441b regul ates the manner in which
nost corporations and | abor organi zati ons may contribute to

18 Section 441b provides, in relevant part, that:

(a) It is unlawful for any national bank, or any corporation
organi zed by authority of any |aw of Congress, to make a
contribution or expenditure in connection with any election to
any political office, or in connection with any primary el ection
or political convention or caucus held to sel ect candi dates for
any political office, or any corporation whatever, or any |abor
organi zation, to nake a contribution or expenditure in connec-
tion with any election at which presidential and vice presiden-
tial electors or a Senator or Representative in, or a Delegate or
Resi dent Commi ssioner to, Congress are to be voted for, or in
connection with any primary election or political convention or caucus

hel d
to sel ect candidates for any of the foregoing offices....

(b)(2) For purposes of this section ... the term"contribution
or expenditure” shall include any direct or indirect paynent,
di stribution, |oan, advance, deposit, or gift of npney, or any
services, or anything of value ... to any candi date, canpaign
conmittee, or political party or organization, in connection with

federal offices, that sane provision limts the contributions
that nationally chartered banks and corporations may nake

"in connection ... with any political office." 2 US. C s 441b
(enphasi s added). By distinguishing federal offices from
"any political office,” Congress plainly intended to reach
certain contributions nade to state and | ocal offices. Guided
by the same canon of consistent usage that the defendants

i nvoke on behalf of the termcontribution, we think it telling
t hat Congress enpl oyed the phrase "any political office"

when defining the scope of the foreign-national contribution
provision. Accordingly, the | anguage of s 441e does not un-
anbi guously cabin its reach to only federal offices.19
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any election to any of the offices referred to in this sec-
tion....

2 U S C s 441b.

19 Defendants attenpt to answer the government's s 441b argu-
ment by noting that s 441b(b)(2) carries its own definition of the
termcontribution, distinct fromthat contained in s 431(8)(A)(i). It
defines a contribution as "any direct or indirect paynent, distribu-
tion, |loan, advance, deposit or gift of nobney, or any services, or
anything of value ... to any candidate, canpaign conmttee, or
political party or organization, in connection with any election to
any of the offices referred to in this section." 2 U S C s 441b
(b)(2) (enphasis added). The question then beconmes what are the
offices referred to in this section. Subsection (a), for exanple,
prohi bits national banks and federally chartered corporations from
maki ng contributions "in connection with any election to any politi-
cal office, or in connection with any primary election or politica
convention or caucus held to select candidates for any politica
office." 2 US. C s 441b(a).

Def endant s concede that the term"any political office" in
s 441b(a) must include non-federal offices since el sewhere in the
same subsection, the statute prohibits "any corporation whatever"
(presumably, including, but not limted to federally chartered corpo-
rations) from making a contribution in connection with elections to
federal offices. Presumably, if Congress had intended to prohibit
only the entities referenced in subsection (a) (including nationa
banks and federally chartered corporations) from nmaking federa

The |l egislative history and structural schene of the statute
tend to buttress the FEC s broader interpretation of section
441e but can hardly be read as nmaking its case concl usively.
Section 441e was preceded by 18 U. S.C. s 613, a subsection
of the Foreign Agents Registration Act ("FARA"), which
made it unlawful for "agents of foreign principals" to "know
ingly mak[e] any contribution of noney or other thing of

value ... in connection with an election to any political office
or in connection with any primary el ection, convention, or
caucus held to select candidates for any political office.” 18

US. C s 613 (repealed 1976). Nothing in the comittee
report that acconpani ed the origi nal passage of section 613
i ndi cated that Congress intended for the phrase "an el ection
to any political office or in connection with any prinmary

contributions, the clause concerning national banks and federally
chartered corporations woul d have been surpl usage.

But then defendants go on to argue that if Congress had intended
to nodify the Act's generic definition of "contribution" for purposes
of s 44l1e to cover non-federal elections, it could have done so
explicitly as it did with s 441b. 1In response to this, the govern-
ment notes that ss 441b and 44l1e were both preceded by provisions
in Title 18, which were noved to Title 2 as part of the anendnents
to FECA in 1976. The governnment argues that s 441b's speci al
definition of the termcontribution is a vestigial remainder fromthe
precedi ng provision, 18 U.S.C. s 610, which Congress inadvertently
failed to remove. It also points out that there was no definition of
"contribution” in the predecessor to s 44l1le (which was part of the
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Forei gn Agents Registration Act ("FARA")).

Candidly we see no way to definitively resolve this statutory
puzzl e other than to declare an anbiguity and nove on to our
traditional rules for resolving anmbiguities.

As a final note, we do think both defendants and the district court
make too much of the definition of "contribution" as controlling the
interpretation of every section in which it appears. Congress itself
performed with no such consistency. Although contribution by
itself does nmean contribution to a federal candidate, Congress in
many sections of the Act added contributions "for Federal office"
al t hough that seens surplusage. In contrast in others |like ss 441le
and 441b, it used contribution in conjunction with the phrase "for
any political office." Conpare ss 441a, 441b, and 44le.

el ection, convention, or caucus held to sel ect candidates for
any political office" to be restricted to federal office.20 And
significantly, this relevant |anguage of s 44le has remained
identical through nultiple anendnments to FARA and to the
provision itself, when the 1976 anendments noved the provi -

sion fromTitle 18 to FECA. The 1976 FECA Anendnents

Report said "[section 441e] is the same as Section 613." HR
Conf. Rep. No. 94-105, at 67 (1976) (enphasis added). Uti-
mately, neither the plain | anguage of s 441e nor its legislative
hi story reveal s Congress's unanbi guous i ntent.

In the face of such statutory anbiguity, we are required to
reach Chevron's second prong, which requires judicial defer-
ence to an agency's reasonable interpretation. Indeed, this
court has noted in several opinions that the FEC s express
aut horization to elucidate statutory policy in adm nistering
FECA "inplies that Congress intended the FEC ... to
resol ve any anbiguities in statutory | anguage. For these
reasons, the FEC s interpretation of the Act should be ac-
corded consi derabl e deference.” Oloski v. FEC, 795 F.2d
156, 164 (D.C. CGr. 1986); accord Fulani v. FEC, 147 F.3d 924
(D.C. Cr. 1998); Republican Nat'l Comm v. FEC, 76 F.3d
400 (D.C. Gr. 1996); LaRouche v. FEC, 28 F.3d 137 (D.C
Cir. 1994).

The FEC has consistently interpreted s 441e as applicable
to federal, state, and local elections since 1976. |In that year
it promulgated 11 CF. R s 110.4 which provides, in rel evant

20 I ndeed, the House Conference report acconpanying the
anendnments to FARA, which established s 613, explain that the
"new section relating to agents of foreign principals ... would
prohi bit such agents from making or pronmising to nake in their
capacity as agents contributions in connection with any election to
any political office or in connection with any primary el ection
convention, or caucus to select new candidates.” H R Rep. No.
89-1470, at 15, reprinted in 1966 U.S.C.C A N 2397, 2410-11
Not ably the rel evant | anguage of the provision ("an election to any
political office or in connection with any primary election, conven-
tion, or caucus held to select candidates for any political office")
remai ns unchanged in the present provision
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part: 21

(1) A foreign national shall not directly or through any
ot her person nmake a contribution, or an expenditure, or
expressly or inpliedly prom se to make a contribution, or
an expenditure, in connection with a convention, a cau-
cus, or a primary, general, special, or runoff election in
connection with any local, State, or Federal public office.

(2) No person shall solicit, accept, or receive a contri-
buti on as set out above froma foreign national

11 CF.R s 110.4(a).

It is unfortunate, but true, that neither the FARA, in which
t he predecessor of s 441e first appeared, nor FECA, to which
it was renoved in 1976, provides detail ed reasons why Con-
gress extended the ban in those sections to state and | oca
el ections. However, the |legislative history of FARA does
state repeatedly that it is designed to "protect the interests of
the United States by requiring conplete public disclosure by
persons acting for or in the interests of foreign principals
where their activities are political in nature.” S. Rep. No.
88-875, at 1 (1964).22 Hence, we do not regard the absence of
any nore explicit reasons by Congress (or the FEC) to be
fatal to the reasonabl eness of the FEC s interpretation. The

21 See Establishment O ause, 41 Fed. Reg. 35,950 (Aug. 25, 1976)
(establishing 11 CF.R s 110.4(a) and other regulations foll ow ng
the 1976 anmendnents to FECA); see also 11 CF. R s 110.4(a);

FEC Advi sory Opinion, 1987-25 (Sept. 17. 1987), 1987 W. 61721

22 The Report continues: "Such public disclosure as required by
the Act will permt the Governnment and the people of the United
States to be inforned as to the identities and interests of such
persons and so be better able to apprai se them and the purposes for
which they work." S. Rep. No. 88-875, at 1; see also HR Rep. No.
89-1470, at 2 (1966). Senator Ful bright also conmented on the
floor that foreign agents "will have to nake public all their politica
contributions.” 109 Cong. Rec. 16598 (1965) (enphasis added).
Finally, in old s 613, "agent of a foreign principal" was defined as
"one who within the United States solicits ... or disburses contri-
buti ons, |oans, nmoney or other things of value for or in the interests
of such foreign principal" (enphasis added).

| anguage of the statute and the explicit regulation of the FEC
interpreting it provide an additional reason that the defen-
dants shoul d have known that 104.8(e) inposed a true source
reporting requirenment for soft noney donations. 23

1. Concl usi on

For the reasons previously stated in our decision in Hsia,
we reverse the district court's orders that dism ssed the fal se
statenment counts predicated on hard noney contri buti ons.

We also find that the reporting regul ation, section 104.8 (e),
requires the reporting of the true sources of conduit contribu-
tions with respect to soft noney and that s 441e forbids

foreign national donations of soft noney. Thus, the judgment

of the district court, with respect to the soft noney counts, is
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reversed as wel | .

So ordered.

23 To argue, as defendants do, that the rule of lenity conpels us to
reject the FEC s ot herwi se reasonable interpretation of an anbi gu-
ous statutory provision is to ignore established principles of |aw.
See Babbitt, 515 U S. at 704 n.18 ("W have never suggested that
the rule of lenity should provide the standard for review ng facial
chal | enges to admini strative regul ati ons whenever the governing
statute authorizes crimnal enforcenent. Even if there exist regu-
| ati ons whose interpretations of statutory crimnal material provide
such inadequate notice of potential liability, the ... regulation [at
i ssue], which has existed for two decades and gives fair warning of
its consequences cannot be one of them™").
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