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Lewis, U S Attorney, and John R Fisher, Assistant U S.
Attorney.

Bef ore: Randol ph, Tatel, and Garland, Circuit Judges.
pinion for the Court filed by Crcuit Judge Garl and.

Garland, Grcuit Judge: The defendant in this case, Cor-
nel |l Evans, was convicted of multiple felonies relating to the
possession and distribution of illegal narcotics. The principa
i ssue on appeal concerns the testinony of an FBI agent who
stated at trial that the governnment "had received informa-
tion" that defendant was involved in drug trafficking. Defen-
dant contends that this testinony was hearsay and that its
adm ssion was erroneous. Defendant is correct. W con-
cl ude, however, that the error was harnless, and therefore
affirmhis convictions.

Thi s case arose out of an undercover narcotics operation
conducted by the Federal Bureau of Investigation. 1In the
fall of 1996, special agents of the FBI net with Thomas "Tee"
Rose, a former District of Colunbia resident who was serving
a federal prison sentence at the Fairton Correctional Institu-
tion and who had two additional state cases pending agai nst
him The agents agreed to help Rose with his sentence and
pendi ng charges in return for his assistance in the investiga-
tion of other crimes. Thomas Rose told the agents that
def endant Evans was involved in drug trafficking, and he
referred themto his uncle, CGeorge Rose of Pennsylvania, who
agreed to assist the FBI provided that his incarcerated
nephew woul d receive the benefit of his cooperation

CGeorge Rose contacted the defendant by tel ephone in early
March 1997. In that and subsequent conversations, all taped
by the FBlI, Rose arranged to purchase crack cocai ne from
Evans at a barber shop where Evans worked. The subject of
drugs first arose when Rose conplained that "[t]he quality of
stuff" in Pittsburgh was "terrible.” Evans then said: "l got a
few people I can talk to ... depending on what you want."
Def endant noted that the "going price was forty-five for an
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ei ghth" but that there was a shortage, so prices were rising.
He agreed to look into current prices, and in a series of

further calls the two worked out the details of the transaction

On March 18, 1997, Rose met Evans outside the barber shop
and gave him $1,800 in cash for 62 grans of crack. The
purchase was captured on tape by a body recorder worn by
Rose and on filmby FBI surveillance caneras.

Ten days | ater, Ceorge Rose tel ephoned Evans and the two
di scussed another drug transaction. On April 1, 1997, Rose
again nmet Evans at the barber shop, where he purchased
approxi mately 124 grams of cocai ne powder for $3,600. As
before, Rose wore a body recorder that taped the transaction
Rose tried to arrange a third transaction on April 23, but
Evans said that his drug supply had dried up.

The FBI arrested Evans nore than a year later, on Ccto-
ber 13, 1998. 1In a search incident to the arrest, agents
di scovered four small bags of cocaine powder rolled up in
Evans' pants leg. After waiving his Mranda rights, defen-
dant admtted the March 18, 1997 transaction but clai med not
to renmenber the subsequent deal on April 1. He told the
agents that "Tee" had called himfromjail and asked himto
"show around” his uncle, George Rose. He said that George
Rose had then contacted hi mand expressed an interest in
obt ai ni ng cocai ne, and that he had agreed to hel p Rose out.
According to Evans, soneone in the barbershop whom he did
not know had given himthe names of two people who could
supply himwi th cocai ne. Evans then contacted those peopl e,
whose nanes he also did not remenber. The suppliers
brought the drugs to Evans at the shop, where he delivered
themto Rose. Evans said that he had provided the drugs "as
a favor to Tee and CGeorge Rose.” 2/4/99 a.m Tr. at 80.

Evans was charged wi th unl awful use of a comunications
facility, distribution of cocaine and cocai ne base, and posses-
sion of cocaine. The case went to trial on February 4, 1999,
and defendant was convicted on all counts.

On appeal, Evans raises four challenges to his convictions
and sentence. O these, only one nerits considerable atten-
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tion: Evans' claimthat the district court conmtted revers-
ible error by admtting certain government testinony into

evi dence. We address that contention first, beginning with a
recitation of the rel evant facts.

A

The governnment's first witness at trial was FBlI Special
Agent Neil Darnell. After Darnell testified about the origins
of the undercover operation, including the FBI's contact with
Thomas Rose and CGeorge Rose's agreenent to cooperate, the
prosecut or asked the agent how he "came about knowi ng M.
Evans." 2/4/99 a.m Tr. at 26. Defense counsel objected on
the ground that the question necessarily called for hearsay as
to what Thonmas Rose had told the FBI. The defense enpha-
sized that Rose was not a w tness and woul d not be avail able
for cross-examnation. In response, the prosecutor argued
that the evidence was not hearsay because it was only offered
"to establish where the FBI net with George Rose and why
they did what they did with George Rose." 1d. The district
court overrul ed the objection.

The prosecutor resuned his questioning by asking Darnel
why he had specifically discussed Evans with George Rose.
Agent Darnell answered: "W had received M.--or informa-
tion that M. Evans was involved in drug trafficking and--."
Id. at 27. Defense counsel interrupted with an objection
whi ch was again overruled. Agent Darnell then added: "And
M. Rose was in a position to directly go in and approach M.
Evans about narcotics." 1d. The prosecutor then asked
whet her the FBI's "information" had come from Thonas
Rose, and Darnell answered that it had. The court sustained
an objection to this question and answer, and directed the
jury to disregard the latter

Shortly thereafter, the defense requested a bench confer-
ence and noved for a mstrial based on the adm ssion of
Darnell's hearsay testinony that the FBI "had received infor-
mati on" that Evans was involved in drug trafficking. Counse
argued that the jury could infer that Thomas Rose was the
one who had identified Evans as a drug deal er, that this nade
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it appear nore likely that Evans had conmtted the charged
acts, and that Evans woul d be unable to cross-examne his
accuser "because this guy is not going to be here to testify."
Id. at 39-40. Again, the governnent argued that it had
elicited the testinmony not to prove the truth of the matter
asserted, but rather "to prove why the FBI did what they

did." 1d. at 40. The court denied the mistrial notion w thout
prejudice to its being renewed later in the proceedi ngs. At
the end of the governnent's case-in-chief, defense counse
renewed the notion, and the court made the same ruling.

Evans' defense consisted of the testinmony of three wit-
nesses, each of whom said they had never seen any indication
t hat defendant distributed drugs, as well as Evans' testinony
on his own behalf. On the witness stand, Evans admitted to
his participation in the two charged drug transactions. He
testified that Thomas Rose had told himthat his uncle,
Ceorge Rose, was coming to D.C. and had asked himto show
Ceorge around. Evans said he had not expected CGeorge to
ask himto supply drugs, but that he had been able to obtain
sone for himfrom sources whose nanes he did not remem
ber. Evans maintained that the two transactions with
Ceorge Rose were the only tinmes he had ever distributed
drugs, and specifically denied that he had ever sold drugs
wi th Thomas Rose. He further stated that he had agreed to
participate in the two sal es because he and Thomas Rose
"had a good friendship.” 2/5/99 Tr. at 112; see also id. at
124.

The defense renewed its notion for a mstrial two nore
times--after it rested and at the close of all the evidence. In
one col l oquy, the court acknow edged that it "m ght have
been a m stake to overrule the objection" to Darnell's testi-
nmony, but allowed the testinony to stand. 2/4/99 a.m Tr. at
41.

In closing argunment, defense counsel conceded Evans' par-
ticipation in the two drug transactions. He argued, however,
t hat defendant had been unlawfully entrapped into parti ci pat -
ing. Although the district court gave instructions regarding
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the entrapnment defense, the jury returned a guilty verdict on
every count.

B

Def endant contends that Agent Darnell's testinony that
the FBI "had received ... information that M. Evans was
i nvol ved in drug trafficking"” was inadm ssible hearsay--that
is, "a statenent, other than one made by the declarant while
testifying at the trial ..., offered in evidence to prove the
truth of the matter asserted.” Fed. R Evid. 801 (defining
hearsay); see Fed. R Evid. 802 (maki ng hearsay inadm ssi -
ble). W reviewthis allegation under the abuse of discretion
standard. See United States v. Carke, 24 F.3d 257, 267 (D.C
Cr. 1994).

The problemwith hearsay is that it deprives the defendant
of the opportunity to cross-exam ne the person who uttered
the statenent at issue. Here, the government presented
al | egations of prior drug dealing, and the defendant was
unabl e to cross-exam ne the person who nade them At the
time of the testinony, that person--the | ess-than-reputable
convict, Thomas Rose--was sitting in a federal correctiona
institution. Meanwhile in court, telling Rose's story, was the
cl ean-cut FBI agent, Neil Darnell. Thus, Evans had no
opportunity to "test[ ] the recollection and sift[ ] the con-
sci ence" of his accuser, nor could he conpel him"to stand
face to face with the jury in order that they [m ght] | ook at
him and judge by his demeanor upon the stand and the
manner in which he [gave] his testinony whet her he [was]
worthy of belief.” California v. Geen, 399 U S. 149, 158
(1970) (quoting Mattox v. United States, 156 U. S. 237, 242-43
(1895)). Cross-examnation nmay be the "greatest |egal engine
ever invented for the discovery of truth,”™ Geen, 399 U S. at
158, but it is not of nmuch use if there is no one to whomit can
be appli ed.

The governnment contends that Darnell's statenments did not
constitute hearsay because they were not "offered in evidence
to prove the truth of the matter asserted.” Fed. R Evid.
801(c). That is, they were not offered to prove that Evans
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actual ly had been involved in drug trafficking. But if Dar-
nell's testinmony about the FBI's "information” did not go to
the truth of that assertion, to what did it go? The trial
prosecutor said he offered the testinony to establish "why
they did what they did with George Rose." For testinmony to
be admi ssible for any purpose, however, it nmust be rel evant.
See Fed. R Evid. 402. And to be relevant, it nust have a
"tendency to make the existence of [a] fact that is of conse-
guence to the determ nation of the action nore probable or

| ess probable than it would be without the evidence." Fed. R
Evid. 401. How was "why they did what they did with

Ceorge Rose" related to such a fact of consequence? Three
possi bl e, interconnected expl anati ons can be inferred fromthe
government's appell ate brief and oral argument. W consid-

er each in turn.

First, the government suggests that the testinony was
rel evant to show that Evans had not been inproperly target-
ed or selectively prosecuted--that is, it was offered to show
the state of mind of the FBI agents, rather than the truth of
the all egati ons upon which their state of m nd was based.
VWil e sel ective prosecution may qualify as an i ssue of conse-
guence in sone proceedi ngs, see generally United States v.
Washi ngton, 705 F.2d 489, 494-95 (D.C. Gr. 1983), it was not
an issue in Evans' trial. Defendant did not raise such an
al l egation through argunment or testinony, nor did he "open
the door"” to the matter through inferences nmade during
cross-exam nation. See United States v. Forrester, 60 F.3d
52, 60-61 (2d Gr. 1995); United States v. Reyes, 18 F. 3d 65,
69-70 (2d Cr. 1994). |Indeed, the hearsay at issue here was
elicited during the direct exam nation of the governnment's
first witness, before Evans had presented a case or even
begun to cross-exam ne. Mbdreover, when Evans eventual |y
did put on a defense, it was not selective prosecution but
entrapment. Hence, why the agents did what they did--i.e.
the agents' notives for investigating Evans--never becane a
fact of consequence to the determ nation of the action

Approving the adm ssion of Agent Darnell's testinony un-
der these circunstances would open a | arge | oophole in the
hearsay rule. If we were to accept the governnent's ratio-
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nal e here, then explaining why government agents "did what
they did" through reference to statenments of absent infor-
mants woul d be acceptable in al nbst any case invol ving an
undercover operation, and in many others as well. That is a
| oophol e this circuit has previously refused to open

In United States v. Hilliard, a case involving an arned
robbery, governnent wi tnesses effectively told the jury that
"as a result of information ... obtained by the police,"” the

defendant's picture had been included in the photographic

array shown to the victim 569 F.2d 143, 146 (D.C. Cr. 1977).

The def endant objected on the ground that this suggested

that information outside the record proved his guilt. This
court agreed, concluding that the prosecutor had viol ated the
hearsay rule by "insinuat[ing] that information obtained from
unknown witnesses identified the robber as [the defendant].”
Id. at 144. There, as here, the governnent argued that the
testi nony was not hearsay because it had not been offered for
its truth. Rather, the governnment said, it had been "offered
nmerely to explain why the police took the action they did in
pl acing [the defendant's] picture in a photographic array."
Id. at 146. Speaking for the court, Judge Robb responded:

We reject this argunment. There was no issue as to the
presence of [the defendant's] picture in the array, and
therefore no occasion for any explanation. |In any event,
expl anati on of a photographic array cannot be allowed to
repeal the hearsay rule.

Id.; see United States v. Freeman, 514 F.2d 1314, 1317 (D.C.
Cr. 1975) (reversing conviction because, inter alia, police
testinmony recounting witness tip was hearsay and i nadm ssi -
ble to explain why police went to defendant's house), vacated
on other grounds, 598 F.2d 306 (D.C. G r 1979).1 The sane
response is warranted in this case.

Page 8 of 18
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Cr. 1997) (finding adm ssion of informant's tip unnecessary to
correct inpression of racial bias because bias was not at issue in
case); Forrester, 60 F.3d at 59-61 (reversing conviction where
i nformant evidence was adnmtted to show officer's state of mnd

whi ch was not "relevant to the determnation of any material fact");
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The governnent's second rel evance argunment is that Agent
Darnell's testinobny was necessary to conbat the threat of
"jury nullification.” W are not certain what the government
means by this contention. |If this is just another way of
saying that the governnent did not want the jury to think it
had engaged in sel ective prosecution, we have al ready ad-
dressed the point above. It appears, however, that the
government may nean sonething nore: that the testinony
was necessary to ensure that the jury did not mss the
context of the events and the noral significance of the
al l egations, and thus render an unjustified acquittal. It is
true, of course, that as a general matter the prosecution is
entitled to present the "whole story" of crimnal msconduct
in order to guard agai nst just such an eventuality. See Ad
Chief v. United States, 519 U S. 172, 186-89 (1997); United
States v. Crowder, 141 F.3d 1202, 1207 (D.C. Gr. 1998) (en
banc). But in presenting that story, the government is as
much bound by the rules of evidence as it is on any other
issue. No matter how inportant it is for the governnent to
present a conplete, norally conpelling narrative, it nust
present that narrative through adm ssible evidence, not
t hr ough hear say.

Finally, the government contends that the evidence of "why
they did what they did" was relevant as "background"--
merely for the value of giving the jury a conplete picture of
the events in question. Sonetinmes courts excuse the use of
hear say evi dence for background purposes where the evi-
dence is on an uncontroverted natter, where hearsay is the
nost efficient neans of transmtting it, and where there is
little chance of prejudice to the defendant. See generally
United States v. Gatling, 96 F.3d 1511, 1523-24 (D.C. Gir.
1996) (concluding that trial court's error in permtting wt-
nesses to testify about prior statements by nonparty wt-
nesses was "at nost harnl ess" and served to "provide back-

United States v. Johnson, 439 F.2d 885, 888-89 (5th Cr. 1971)
("The desire of the governnent to show the jury why its agents
were on the | ookout for Johnson can in no way justify the use of
prejudicial hearsay.").
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ground"). But where those conditions are not net--as they
are not here--the government nust prove "background" the
same way it would any other set of relevant facts.

The governnment correctly notes that when the "back-
ground” being offered is the state of mind of the police, it is
technically not hearsay at all. See Gatling, 96 F.3d at 1524.
Nonet hel ess, to be adm ssible it nmust still be relevant, and if
"background" was related to a fact "of consequence to the
determ nation" of this case, it was only barely so. Even the
government concedes that the probative val ue of Agent Dar-
nell's statenent as background was "not significant." Br. for
Appel | ee at 15.

At this point we nmust consider the role of Rule 403,
conpliance with which we again revi ew under the abuse of
di scretion standard. See United States v. Davis, 181 F.3d
147, 151 (D.C. Gr. 1999). Under that Rule, evidence is
excluded "if its probative value is substantially outweighed by
t he danger of unfair prejudice.”" Fed. R Evid. 403. Regard-
| ess of the reason for which the court and the prosecutor
t hought the evidence was being offered, the prejudice inquiry
asks whether "the jury [was] likely to consider the statenent
for the truth of what was stated with significant resultant
prejudice.” Reyes, 18 F.3d at 70. |In this case, the answer is
yes: There was considerabl e danger that the jury would
consi der the informati on about Evans' prior drug crinmes for
its truth, and hence as evidence of his propensity to commt
the crimes with which he was charged. 2 Wen that danger is
wei ghed agai nst the insignificant probative value of the testi-
nmony as background, the Rule 403 bal ance conmes out clearly
agai nst adm ssion. 3

2 Such consideration would be inproper not only under Rules
801 and 802, but al so under Rule 404(b). The latter states that
"[e]vidence of other crimes ... is not adm ssible to prove the
character of a person in order to show action in conformty there-
with." Fed. R Evid. 404(b); see dd Chief, 519 U S. at 181-82

3 See Lovel ace, 123 F. 3d at 653 (hol ding that adm ssion of
informant's tip that defendant woul d have drugs at specified |oca-
tion violated Rule 403, notwi thstanding that it was offered to
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Mor eover, the use of that testinony to establish propensity
was not the only danger in this case. As the trial judge
properly instructed the jury, one element of the entrapnent
defense is a |lack of predisposition on the part of the defen-
dant to conmt the crine. See United States v. G over, 153
F.3d 749, 754 (D.C. Gr. 1998). Agent Darnell's statenent
coul d not perm ssibly have been used to establish predisposi -
tion, since the issue of predisposition goes to Evans' state of
m nd (why he did what he did with George Rose), not to that
of the agents (why they did what they did with hin. See
United States v. Webster, 649 F.2d 346, 349-50 (5th Cr. 1981)
(en banc). There was considerable risk, however, that the

explain basis for police action); Reyes, 18 F.3d at 72 (reversing
conviction where "resulting prejudice fromthe receipt of ... in-
crimnating [out-of-court] declarations was consi derable and far
exceeded the mninmal or non-existent probative value of the [decla-
rati ons'] non-hearsay uses" as background evidence); United States
v. Alonzo, 991 F.2d 1422, 1426-27 (8th Cr. 1993) (holding that if a
statenment "is both permn ssible background and hi ghly prejudicial

ot herwi se i nadm ssi bl e hearsay, fairness demands that the govern-
ment find a way to get the background into evidence w thout the
hearsay”); United States v. Mancillas, 580 F.2d 1301, 1310 (7th Cr.
1978) (holding that although giving "the jury a sense of the context
of the activities to be described may provide sone incidental benefit
...[,] any such value ordinarily is substantially outweighed by the
danger of unfair prejudice"); 2 MCorm ck on Evidence s 249 (5th

ed. 1999) ("[Oficers] should not ... be allowed to relate historica
aspects of the case, such as ... reports of others containing

i nadm ssi bl e hearsay. Such statenents are sometines erroneously

adm tted under the argunment that the officers are entitled to give
the i nformati on upon which they acted. The need for this evidence
is slight, and the |ikelihood of msuse great."); «cf. Gatling, 96 F.3d
at 1524 (uphol di ng conviction where "any error that the court

made" in admitting out-of-court statements for background pur-

poses was harm essly cunul ative); Carke, 24 F.3d at 267 (affirmng
where adm ssion of police background testinony, although "ques-
tionable,"” was harmessly cumulative); United States v. Freeman

816 F.2d 558, 563-64 (10th G r. 1987) (finding no error where

adm ssion of informant's statenents for background purposes was
nonprej udi ci al ).
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jury would use the agent's testinony in that inpermssible

way. Indeed, the prosecutor explicitly sought to use Dar-
nell's testinony to establish Evans' predisposition in his
closing argunent. See 2/5/99 p.m Tr. at 18-19. Al though

the court correctly barred the governnent from maki ng that
argunent, it did not caution the jury against draw ng the
connection on its own. |In failing to do so, the court may have
committed error under Rules 801 and 802 by pernmitting the

jury to use the testinmony for its truth. See Fed. R Evid. 801
802.4 In any event, without a limting instruction, the risk
that Evans woul d be unfairly prejudiced by the jury's use of
the testinony for its truth substantially outweighed the testi -
mony's m ni mal val ue as background. See Webster, 649 F.2d

at 351; United States v. Catanzaro, 407 F.2d 998, 1000-01 (3d
Cr. 1969) (reversing conviction where jury may have used

hear say statenent as evidence of defendant's predisposition).

The danger of unfair prejudice was further conpounded by
the instruction that was given to the jury. The entrapnent
instruction informed the jury that "willingness to commt the
crimes may be shown in many ways, including by evidence of
the defendant's prior simlar conduct.” 2/5/99 p.m Tr. at 37.
Since Agent Darnell's testinony that the FBI "had received
... information that M. Evans was involved" in prior drug
trafficking was certainly "evidence of the defendant's prior
simlar conduct,” the jury could reasonably have concl uded
that this was the evidence to which the judge was referring.5
Thus, the jury was effectively instructed that it could use the
agent's testinmony for its truth, in violation of Rules 801 and

4 Cf. Reyes, 18 F.3d at 69 (holding that even where there have
been Iimting instructions, "when the likelihood is sufficiently high
that the jury will not followthe limting instructions, but will treat
t he evidence as proof of the truth of the declaration, the evidence is
functionally indistinguishable from hearsay").

5 Darnell's testinony was not the evidence the court actually
had in m nd when giving the instruction. See 2/5/99 p.m Tr. at 20
(advi sing counsel that instruction "pertains to the defendant's ad-
m ssion with respect to the exportation of drugs and not testinony
from Agent Darnell"). The instruction, however, did not specify
whi ch prior conduct it enconpassed.
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802.6 This, of course, also greatly increased the risk that the
jury would actually use the testinony for that inpermssible

pur pose, further conpounding the error conmtted under

Rul e 403.

In sum we conclude that the adm ssion of Special Agent
Darnell's testinony was error under the Federal Rules of
Evi dence: under Rules 801 and 802 because the jury was
effectively told that the testinmony could be used for its truth,
and under Rul e 403 because the probative value of the only
rel evant nonhear say purpose--general background--was sub-
stantially outwei ghed by the danger of unfair prejudice.

C

In addition to constituting error under the Federal Rules,
t he adm ssion of Agent Darnell's testinony may have viol ated
Evans' rights under the Confrontation C ause. See U S.
Const. amend. VI ("In all crimnal prosecutions, the accused
shall enjoy the right ... to be confronted with the w tnesses
against him..."). The purpose of that clause is to "ensure
the reliability of the evidence against a crimnal defendant by
subjecting it to rigorous testing in the context of an adversary
proceedi ng before the trier of fact.” Lilly v. Virginia, 527
U S. 116, 123-24 (1999) (internal quotation omtted). As we
have al ready noted, such testing is not possible where, as
here, the government presents the testinony of an out-of -
court declarant through the nouth of another witness. See

6 Under Rul e 404(b), evidence of prior crimes is adnissible to
prove the defendant's state of mind, and therefore his predisposi-
tion. See Fed. R Evid. 404(b); United States v. Burkley, 591 F.2d
903, 921 (D.C. Cir. 1979). Like other facts, however, the prior
crimes nust thensel ves be proven through adm ssible (non-
hearsay) evidence. See Webster, 649 F.2d at 349-50. As noted in
the text, Agent Darnell's testinony could not have been used to
prove that the prior crimes occurred (the truth of the matter
asserted), and hence had no rel evance to the question of defendant
Evans' state of mnd (predisposition). The nost for which Darnell's
testimony coul d have been used woul d have been to establish his
state of mind--a fact not relevant to the state of mnd of the
defendant. See id.
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id. at 124 (citing California v. Geen, 399 U S. 149, 158
(1970)).

Nonet hel ess, not every use of hearsay viol ates the Confron-
tation Cause. "[Where proffered hearsay has sufficient
guarantees of reliability to come within a firmy rooted excep-
tion to the hearsay rule, the Confrontation C ause is satis-

fied." White v. Illinois, 502 U S 346, 356 (1992); see also
Lilly, 527 U S. at 124-25; Onio v. Roberts, 448 U S. 56, 66
(1980). In this case, the governnent has not suggested any

hear say exception that m ght apply to Darnell's testinony.
Instead, it contends that Darnell's testinony was not hearsay
at all because it was not offered to prove the truth of the
matter asserted. |If that contention were correct, there would
be no violation of Evans' confrontation rights. See Tennessee
v. Street, 471 U. S. 409, 414 (1985) (holding that the nonhear-
say aspect of a confession, not offered to prove its truth,
"rai ses no Confrontation Clause concerns”). As noted above,
however, the jury was effectively told that it could use the
evi dence as proof of defendant's predisposition--i.e., for its
truth. That erroneous instruction, coupled with the adm s-
sion of Darnell's testinony, may well have deprived Evans of
his right to confront his true accuser--Thomas Rose. See id.
(noting that had jury been asked to infer that defendant's
confession proved his participation in the crinme, the evidence
woul d have been hearsay and Confrontation Cl ause concerns
woul d have been inplicated); United States v. Jordan, 810
F.2d 262, 264 (D.C. Cr. 1987).

D

W need not resol ve whether the error at issue in this case
violated only the Rules of Evidence, or whether it also ran
afoul of the Confrontation Clause. Because an error clearly
occurred, the dispositive question is whether it was harn ess.
If it was, it cannot result in the reversal of Evans' convictions
regardl ess of how we classify it. See Fed. R Crim P. 52
United States v. O ano, 507 U S. 725, 731 (1993).

It is true that the distinction between constitutional and
nonconstitutional error can be quite inportant, since the
standards for testing whether such errors are harmless are
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different. See O Neal v. MAninch, 513 U S. 432, 438 (1995);
Brecht v. Abrahanson, 507 U S. 619, 622-23, 637-38 (1993).

The standard for determ ning whether a constitutional error

is harmess is whether it appears "beyond a reasonabl e doubt
that the error conplained of did not contribute to the verdict
obt ai ned.” Chaprman v. California, 386 U S. 18, 24 (1967);

see Neder v. United States, 119 S. C. 1827, 1837 (1999). For
nonconstitutional errors, the standard is whether the error
did not have "substantial and injurious effect or influence in
determining the jury's verdict." Kotteakos v. United States,
328 U.S. 750, 776 (1946); see Brecht, 507 U.S. at 637.

In the instant case, however, the difference between the
standards does not matter because the error was harnmnl ess
under both. Although the jury could have used the hearsay
testinmony to conclude that defendant had a propensity to
commit the charged drug of fenses, Evans conceded that he
committed those of fenses, thereby renoving the question of
propensity fromthe case. Rather than contest that he sold
drugs to CGeorge Rose, Evans clainmed he was entrapped. The
ent rapnment defense conprises two el enents: "gover nnent
i nducenment of the crinme, and a | ack of predisposition on the
part of the defendant to engage in the crimnal conduct."
Mat hews v. United States, 485 U. S. 58, 63 (1988); see d over
153 F.3d at 754. \Wile the adm ssion of Agent Darnell's
testinmony could have been prejudicial with respect to predis-
position, the jury does not consider predisposition unless the
defendant has first satisfied the burden of show ng govern-
ment inducement. See dover, 153 F. 3d at 754 ("[T] he defen-
dant bears the initial burden of show ng government i nduce-
ment; if he is successful, the burden then shifts to the
government to prove the defendant was predi sposed to com
mt the crinme."); United States v. Woie, 925 F.2d 1481, 1485
(D.C. Cr. 1991). Evans' jury was instructed accordingly.
See 2/5/99 p.m Tr. at 37. Hence, the key question is whether
t he def endant presented sufficient evidence of inducenent.

At oral argunment, Evans' counsel conceded that the evi-
dence of inducenment was "slight." W see none at all.
"Even when a governnment agent repeatedly requests that the
def endant engage in crimnal conduct, inducenment is not
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est abl i shed unl ess the requests are coupled wth persuasive
overtures.” United States v. MKinley, 70 F.3d 1307, 1312
D.C. Cir. 1995). The only "persuasive overture" proffered by
def ense counsel was Evans' claimthat he provided the drugs
because he and Thomas Rose "had a good friendship." Al-

t hough we have in the past indicated that "pleas based on ..
friendshi p* can satisfy the i nducement prong of an entrap-
ment defense, we have never found such a plea sufficiently
strong to do so. United States v. Layeni, 90 F.3d 514, 517
(D.C. Cr. 1996); see, e.g., Gover, 153 F. 3d at 755; MKinl ey,
70 F.3d at 1314.

But here there was no plea to friendship at all. According
to Evans' own account, his friend, Thomas Rose, "never
mentioned" drugs to him 2/5/99 a.m Tr. at 124. Rather, he
"just asked ne to | ook out for [his uncle], show himaround
the city." 1d. at 123. Evans does not contend that this
constituted an inplied request to provide George Rose with
drugs. To the contrary, defendant testified that he had not
expected his friend' s uncle to bring up the subject. See id. at
111. Hence, even accepting defendant's version of the facts,
it establishes only that he independently decided to provide
the drugs out of friendship for George Rose's nephew- -not
because of any plea fromthat nephew. This is insufficient to
raise a jury question as to inducenment, and because the jury
was correctly instructed that inducement is a prerequisite for
entrapnment, defendant's entrapnent defense necessarily
failed for want of proof. See MKinley, 70 F.3d at 1309.

I ndeed, under these circunstances, defendant was not enti -
tled to an entrapnment instruction in the first place. See

@ over, 153 F.3d at 755; MKinley, 70 F.3d at 1309. Because
ent rapnment was Evans' only defense (given his concession to
havi ng participated in the charged drug transactions), we can
say with certainty that the erroneous adm ssion of Agent
Darnell's testinony did not contribute to the result in this
case.

The ot her issues raised on appeal require only brief discus-
sion. In his opening brief, Evans' principal claimwas that



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-3068 Document #525973 Filed: 06/27/2000

the trial judge commtted reversible error by denying his
request to strike a potential juror for cause. Evans ultimate-
Iy used a perenptory challenge to strike the juror, who was

not seated. After the opening brief was filed, the Suprene
Court decided United States v. Martinez-Sal azar, which held
that a defendant cannot assert error after using a perenptory
chal l enge to renove a juror who he alleges should have been
excused for cause. See 120 S. C. 774, 782 (2000). Evans
concedes that Martinez-Sal azar resolves this claim

Second, Evans contends that he should have received the
benefit of the "safety valve" provisions of the federal sentenc-
i ng gui delines, which would have allowed himto obtain a
sentence bel ow the statutory mni mumof 120 nonths. See
US S G s 5Cl.2; see also 18 U.S.C. s 3553(f); 21 U.S.C
s 841(b). For a defendant to receive the benefit of the safety
valve, the trial court nust find, inter alia, that "the defendant

has truthfully provided to the Governnment all information and
evi dence the defendant has concerning the of fense or offenses
that were part of the sane course of conduct.” U S S G

s 5C1.2(5). The court declined to nmake that finding, and
there is nore than sufficient evidence in the record to support
the court's decision. Conpare, e.g., 5/14/99 Tr. at 10 (de-
fense's contention that Evans did not know the nanes of the
two men who supplied the drugs for the charged transac-

tions), with id. at 33 (court's conclusion that taped conversa-
tions showed Evans knew "fully what the nature and source

of supply was ... and whom he has been dealing with and
whom he has done other transactions with").

Final ly, Evans argues that he should have received a
downward departure fromthe applicabl e guideline range due
to extraordinary famly circunstances. Qur review of a
deni al of a downward departure is linmted. See In re Seal ed
Case, 199 F. 3d 488, 490 (D.C. Gr. 1999); United States v.
Leandre, 132 F.3d 796, 800 (D.C. Gr. 1998). Although Evans
contends that the district court erroneously thought itself
wi t hout authority to depart, the record reveals that the court
knew it had the authority but that it concluded a departure
was unwarranted after examining the relevant circuit prece-
dents. See 5/14/99 Tr. at 33-34. W again concur with the
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district court and find no error in its decision. See Leandre,
132 F.3d 796; United States v. Dyce, 91 F.3d 1462 (D.C. Cr.
1996) .

IV

In closing, we take this opportunity to nmake a suggestion
simlar to one made by the Second G rcuit in anal ogous
circunmstances. See United States v. Reyes, 18 F.3d 65, 72 (2d
Cr. 1994). The analysis that has led us to conclude that the
agent's testinony was inproperly admtted is conplicated,
and we are well aware that trial courts do not have the
opportunity we do to explore such intricacies at length. In
this case, as in many, the issue arose w thout warning in the
formof an objection to a question that the exam ner had
al ready posed. |If the trial was not to be disrupted, the court
had to resolve the issue on the spot w thout benefit of
research. Yet, had the error not been harmess, its prejudi-
cial inmpact would have required reversal of Evans' convic-
tions.

VWhen the government wi shes to offer incrimnating evi-
dence of uncertain adm ssibility, these kinds of risks can be
obvi ated through the submission of a nmotion in limne (wit-
ten or oral) prior to the offer and before the jury is seated for
the session at which the offer is to be made. |In sone
situations, such advance notice is required by the Federal
Rules. See Fed. R Evid. 404(b).7 Even where it is not, this
procedure woul d advance the governnent's dual interests in
ensuring that defendants are accorded justice at trial, while
protecting the integrity of verdicts on appeal

7 Rul e 404(b) provides that, with respect to evidence of "other
crimes, wongs, or acts,"”

upon request by the accused, the prosecution in a crimnal case
shal | provide reasonable notice in advance of trial, or during
trial if the court excuses pretrial notice on good cause shown, of
t he general nature of any such evidence it intends to introduce

at trial

Fed. R Evid. 404(b). Although there may have been a Rul e 404(Db)
vi ol ati on here, defendant has not alleged one.

In the case of Cornell Evans, although we find that error
occurred, we also find that the error was harm ess. Accord-
i ngly, defendant's convictions and sentence are affirmed.
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