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Before: Sil berman, Henderson and Randol ph, Circuit
Judges.

pinion for the court filed by Crcuit Judge Henderson

Karen LeCraft Henderson, G rcuit Judge: Susan Viola
Kl at was convicted of threatening to assault the Chief Justice
of the United States and the Cerk of the United States
Supreme Court in violation of 18 U S.C. ss 115, 1114. On
appeal after the conviction, we remanded for the district court
to determ ne whether there was a reasonable possibility that
appoi nt nrent of counsel to represent Kl at woul d have changed
the outcone of the pre-trial conpetency hearing in which
Kl at, upon her insistence, appeared pro se. See United
States v. Klat, 156 F.3d 1258, 1267 (D.C. Cir. 1998). On
remand the district court found "no reasonable possibility
t hat counsel could have affected the outcone of defendant's
conpetency hearing." United States v. Klat, 59 F. Supp. 2d
47, 55 (D.D.C. 1999). Kl at appeals, seeking reversal of the
district court's order on remand and a new trial. She argues
counsel could have affected the outcone of the conpetency
hearing by (1) sharing his observations regardi ng her under-
standi ng of the proceedings and her ability to assist counsel
(2) advising her to participate nore fully in the psychol ogi ca
eval uation, (3) challenging the findings of the forensic psy-
chol ogi st who exam ned her, (4) retaining an i ndependent
expert to exam ne Klat and (5) advising her not to waive her
right to counsel. Her argunents, whether standing al one or
i n conbinati on, do not persuade us to overturn the district
judge's determ nation that counsel could not have affected the
out come of the conpetency hearing. Accordingly, we affirm
the district court.

Based on conduct |aw enforcenent officers viewed as
threats directed toward the Chief Justice and toward person-
nel of the United States Suprenme Court, Kl at was arrested
and presented to a magi strate for a prelimnary hearing,
where she was represented by counsel fromthe Federa
Public Defender's office. The magistrate judge found proba-
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bl e cause and ordered Kl at to undergo a conpetency exam -

nati on. On Septenber 3, 1996 Bruce Canbosos, MD., a

psychi atrist, concluded Kl at was conpetent to stand trial and
she was rel eased on her own recogni zance. She filed a

nmoti on three weeks | ater seeking renoval of counsel so that
she coul d represent herself.

On Cctober 25, 1996 Klat was indicted on two counts for
threatening to assault, in violation 18 U . S.C. ss 115 and 1114,
an officer and enpl oyee of the United States and a United
States judge. Klat first appeared before the district court at
a Novenber 1, 1996 arrai gnment hearing. The record of the
hearing reflects Klat's determ nation to represent herself.

See Klat, 59 F. Supp. 2d at 47-48. During the hearing,

counsel noved to withdraw fromthe case, citing a | awsuit

Klat had filed seeking to hold the United States liable for his
representation of her. The court granted the notion to

wi t hdraw but found that Kl at's "bizarre behavior” provided
reasonabl e cause to order a conpetency eval uation. Joint
Appendi x (JA), tab F, at 2.

Klat was then transferred to Carswell Medical Center in
Fort Worth, Texas, where Janes A. Shadduck, a forensic
psychol ogi st, perforned a conpetency evaluation. Kl at was
i nterviewed and ot herwi se exam ned by Shadduck and others
who conducted "psychiatric consultation,” "social work consul -
tation"” and "behavi oral observation.” JA tab E, at 3. They
also interviewed Klat's fornmer counsel and her forner co-
wor kers. Shadduck interviewed Klat five tinmes for a total of
approxi mately ten hours. Kl at, however, refused to take both
an | Qtest and the Milti-Phasic Personality Inventory
(MwPl). Shadduck submitted his report to the court on
Decenmber 16, 1996. CGiting Kl at's in-depth know edge of the
| egal process, of the charges against her and of potenti al
outcomes, as well as her at |east average intellectual capacity,
Shadduck concl uded that she was conpetent to stand trial
He di agnosed her as possessing a narcissistic personality
di sorder and potential bipolar disorder

One nonth after Shadduck submitted his report, the dis-
trict court conducted a conpetency hearing at which Kl at
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appeared pro se. No witnesses were called. The govern-

ment did not chall enge Shadduck's eval uation and Klat, while
taking i ssue with certain aspects of the diagnosis, maintained
she was conpetent. She did agree to the governnent's

proposal that she accept appointnment of stand-by counsel

The court specifically cited Klat's deneanor during the hear-
ing as indicative of her conpetence.l The court accepted
Shadduck' s opi nion and found Kl at conpetent to stand tri al
and, in particular, that she had denonstrated both an under-
standi ng of the charges and an ability to conduct her defense.
See JA tab F, at 4.

Ajury trial comenced in February 1997 and, after open-
ing statenments and the government's first two witnesses, Klat
requested that stand-by counsel conduct the rest of the trial
She was convicted on February 26, 1997 and was held in jai
pendi ng sentencing. Thomas Gol dman, M D., a psychiatrist,
exam ned Kl at on March 26, 1997 at her counsel's request.

Al t hough he determ ned that she was not conpetent to
continue representing herself, he did not state that she was
not conpetent to be sentenced. On May 27, 1997 Kl at was
sentenced to a termof 57 nonths' inprisonment on each
count, to run concurrently.

Kl at appeal ed and we rejected all of her challenges but one.
See United States v. Klat, 156 F.3d 1258 (D.C. Cir. 1998).
We held that the district court erred in allowing Klat to
appear w thout representation at the hearing to determ ne
her conpetence to stand trial while at the same tinme it
expressed m sgi vi ngs about her conpetence:

In the instant case, appellant had clearly indicated her
desire to waive her right to counsel and to proceed pro
se. However, at the Novenmber 1, 1996 arrai gnnent
hearing the district court nmade an explicit finding that
there was "reasonabl e cause" to believe that appell ant
was nmentally inconpetent to stand trial. Under these
circunstances, we find that the district court erred in

1 The district court found Kl at's deneanor "controlled and appro-
priate for the situation.” JA tab F, at 4.
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al l owi ng appel l ant's appoi nted counsel to w thdraw wit h-
out appoi nting new counsel to represent appellant until
the i ssue of her conpetency to stand trial had been
resolved. This finding is based on our conclusion that,
where a defendant's conpetence to stand trial is reason-
ably in question, a court may not allow that defendant to
wai ve her right to counsel and proceed pro se until the

i ssue of competency has been resol ved.

156 F.3d at 1262-63 (footnotes omtted). W held that the
district court's error constituted a violation of Klat's sixth
anendnment right to counsel. See id. at 1263. Accordingly,

we remanded "for an evidentiary hearing to determ ne wheth-

er counsel could have nmade a difference in the outcome of
appel l ant' s conpetency hearing.” 1d. at 1267. W instructed
the district court to vacate the conviction and sentence only if
it determ ned counsel could have affected the outcone but
otherwi se affirmed both her conviction and sentence. See id.

The district court held an evidentiary hearing on April 14,
1999 during which the governnent presented only one wt-
ness, James Shadduck, and Kl at through counsel presented
four: Shelly Stanton, MD., a psychiatrist; Thomas Gol dman,
t he psychiatrist who had exam ned her before sentencing;
Ri chard Schmitt, a psychologist; and Klat's fornmer counse
who withdrew at arraignnent. On cross-exani nation Shad-
duck testified that it was possible, but not probable, that the
MWPI test (which Klat refused) could have affected his
opi nion to some degree and that it was possible, but not
probable, that Kl at was suffering froma del usi onal disorder
when he eval uated her.

Al of Klat's expert wi tnesses exam ned her at sone point
after the conpetency hearing; Coldnman's exam occurred
approximately two nmonths later and the rest were even |ater
ol dman concl uded, on the basis of a fifty-mnute interview
and his review of Klat's trial counsel's case file, that Kl at was
not conpetent to proceed pro se. He testified that if he had
been asked in March 1997 about her conpetence to stand
trial one nonth earlier, he would have deened her incompe-
tent. Stanton examined Klat later, in August 1997, after she
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had begun a hunger strike, and found she had a del usi ona
disorder. Stanton testified that, if Klat was in the sane
condition at the time of the competency hearing in January
1997 as she was when he saw her several nonths later in
August 1997, he woul d opi ne she was not conpetent at the
earlier time. Schmtt, who exam ned Klat in Septenber 1997,
testified that she suffered not only froma narcissistic disor-
der but also froma del usional disorder. Based in |arge part
on his conclusion that Kl at m sapprehended the facts of her
case and exhibited "a paranoid distrust of her attorneys,"
Transcript (Tr.) 4/14/97 at 157, Schmitt opined that Kl at was
not conpetent when he exam ned her. Shadduck, Gol dman

and Stanton agreed, however, that Kl at's conviction could
have caused "deconpensation,” that is, a worsening of her
condition. See Tr. 4/14/97 at 18-19 (Shadduck), 69 (Stanton)
and 110 (CGol dman).

Klat's former counsel testified that Klat's conduct after the
August 30, 1996 prelimnary hearing and Canbosos's initial
conpetency determ nation on Septenber 3 led himto believe
she was inconmpetent. He cited Klat's tape-recording a neet-
ing with himand her irrational views on howto proceed in
the case: for exanple, refusing the negotiated pre-trial diver-
sion offer and seeking indictnent so that she could go to trial
and expose the governnment conspiracy agai nst her. He gave
as reasons for his failure to voice his concerns to the nagis-
trate judge his then-recent appointnent and insufficient infor-
mati on, and for his subsequent failure to express his m sgiv-
ings to the district court the legal action Klat had by then
instituted and his reliance on the governnent to chall enge her
conpet ence

In the end, the district court rejected Klat's argunents, the
same five argunents she nakes here, and concluded there
was no reasonable possibility that counsel could have changed
the result of the conmpetency hearing. The district court
enphasi zed that Kl at "repeatedly denonstrated her tota
unwi | I i ngness to foll ow advice fromothers, especially counsel”
and that "three separate nental health experts eval uated Kl at
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at three separate tines,"2 none of whom found her inconpe-
tent. 59 F. Supp. 2d at 51. The district court discounted
counsel's doubts as to Klat's conpetence as cunul ative in
light of the court's observations.3 See id. at 53. The court
al so noted that counsel had represented Klat only at the
prelimnary hearing stage.

Rejecting Kl at's argunent that counsel could have advi sed
her to participate in further psychol ogical testing, the court
stated that, given her resistance to counsel's advice and
efforts, "there is absolutely no evidence to give rise to the
i nference of a reasonable possibility that defendant woul d
have acted in accordance with such advice." 59 F. Supp. 2d
at 53. The court dism ssed the argunent that counsel's
cross-exam nati on of Shadduck, assum ng testinony had been
taken, would have persuaded it that Kl at was not conpetent.
The court again relied on the opinions of the two experts
(Canmbosos and Shadduck) whose eval uati ons were before it
when it originally concluded she was conpetent. See id. at
54. Responding to Klat's fourth argunment that counsel could
have secured anot her expert opinion, the court noted that she
proceeded in forma pauperis and found no reasonabl e possi -
bility that the court woul d have approved the hiring of an
i ndependent expert to conduct what woul d have been the
third evaluation in three and one-half nonths. See id. Final-
ly, the district court concluded that counsel's advice not to
proceed pro se would not have affected the outcone in |ight of
Klat's earlier rejection of the advice of both counsel and the
court that her pro se stance was inprudent. See id. at 54-55.

2 Although the district court's count included Gol dnan who eval u-
ated Klat after conviction, in its analysis the court relied on the
opi ni ons of Canbosos and Shadduck who had eval uated Kl at before
the court found Kl at conpetent to stand trial. See 59 F. Supp. 2d
at 54.

3 The district court concluded that counsel's description of Klat's
obstinacy in ignoring his efforts to communi cate and her infl ated
opi nion of her defense could not have affected the outcone because
it had itself noted the sane behavior. See 59 F. Supp. 2d at 53.
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The applicable standard of reviewis, not surprisingly, in
di spute. Klat argues that the determ nation is a m xed
guestion of |aw and fact which should be revi ewed de novo.
She likens the issue before us to our review of the "reason-
abl e probability of a different outcone"” determ nation in an
i neffective assi stance of counsel claim4 The governnment, on
the other hand, contends that the determ nation anobunts to a
finding of fact warranting review only for clear error. It
conpares the issue before us to a conpetency determ nation
which we review for clear error. See United States v. Cald-
wel |, 543 F.2d 1333, 1349 (D.C. Gr. 1974).5

In our review of the district court's conclusion that there
was no reasonable possibility counsel could have effected a
di fferent outconme, the factual basis of the conpetency deter-
m nation necessarily cones into play. Neverthel ess our task
is to decide the |l egal question whether a constitutional error
may have so affected the proceedi ng bel ow that the reason-
able possibility standard is nmet. W nust therefore apply a
| egal standard to a particular set of facts. Accordingly, we
are reviewing a mxed question of |aw and fact. See Barbour
v. Browner, 181 F.3d 1342, 1345 (D.C. Cir. 1999).

I n Barbour we discussed the factors involved in determ n-
i ng whether a m xed question of |aw and fact deserves
deferential or independent review

4 Qur standard of review for ineffective assi stance of counsel
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clains is itself subject to debate. See United States v. Askew, 88

F.3d 1065, 1070 (D.C. Cir. 1996) (unnecessary to pass on unsettled

i ssue of standard of review).

5 "Competence to stand trial requires 'sufficient present ability to
consult with his |awer with a reasonabl e degree of rational under-
standing and ... a rational as well as factual understanding of the

proceedi ngs against him' " Caldwell, 543 F.2d at 1348 (quoting
Dusky v. United States, 362 U S. 402 (1960) and citing Pouncey v.

United States, 349 F.2d 699, 701 (D.C. Cir. 1965)). Conpetence to
stand trial vel non is decided by a preponderance of the evidence.

See 18 U.S.C. s 4241(d).
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As to so-called "m xed questions of |law and fact,"

there is no obvious way to deci de whether determ nations
made at the trial |evel should be reviewed deferentially
or independently. Therefore, the review ng court nust
make a reasoned judgnent whether the risk of an erro-
neous trial |level decision, or the need to clarify the
governing |l aw, or any other value secured by review de
novo, is warranted in view of the added costs of such
revi ew.

181 F.3d at 1345 (citations omtted). W cited the discussion
in MIler v. Fenton, 474 U S. 104, 114 (1985), to the effect that
determ ning the applicable standard of review often turns

upon which judicial actor "is better positioned than another to
decide the issue in question." Barbour, 181 F.3d at 1345.

W cautioned, however, that the goal of clarifying governing

| aw may be elusive if the case is "intensely fact specific." Id.
at 1348. Here, the district judge who presided over the
conpetency hearing is better positioned than we to decide if
counsel could have affected his factual determi nation of Kl at's
conpetence. See Caldwell, 543 F.2d at 1349 (conpetency

determ nation is question of fact). W conclude that our

review of the m xed question of |aw and fact before us should

be nore deferential than independent and, therefore, gov-

erned by the clearly erroneous standard.

The reasonabl e possibility inquiry governing the district
court's determination is simlar to that nade in determ ning
whether a trial error of constitutional dinmension is harnless:
that is, whether the error is harm ess beyond a reasonabl e
doubt. See Coleman v. Burnett, 477 F.2d 1187, 1211 n. 158
(D.C. Cr. 1973) (noting that "[i]n Chaprman it was held that
before a federal constitutional error can be held 'harm ess,"’
the court nmust be of the belief that it was harm ess beyond a
reasonabl e doubt [and] nust find that there is no reasonabl e
possibility that the error conpl ai ned of m ght have contri but -
ed to the conviction") (citing Chapman v. California, 386 U S.
18, 24 (1967), overruled in part by Brecht v. Abrahanmson, 507
U S 619 (1993), and Fahy v. Connecticut, 375 U S. 85, 86-87
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(1963)) (enphasis added);6 United States v. Saro, 24 F.3d
283, 287 (D.C. Cir. 1994) ("For nost constitutional errors, an
appel l ate court is to reverse if it entertains a 'reasonable
doubt' about whether the error affected the outcome bel ow ");
see al so Pyles v. Johnson, 136 F.3d 986, 994 (5th Cr. 1998)
(equating reasonable possibility determ nation regardi ng ex-
trinsic evidence in jury roomto harmless error review.

O the five reasons Kl at advances for asserting that counse
could have affected the outcone, the district court's rejection
of the second and fifth reasons (counsel could have advi sed
her (2) to participate nore fully in the psychol ogi cal eval ua-
tion and (5) not to waive her right to counsel) is plainly
reasonable. W, therefore, consider further only the others.

Klat first argues that counsel could have offered his own
observations regardi ng her understandi ng of the proceedi ngs
and her ability to assist him Because a |large part of the
conpetency determnation turns upon a defendant's ability to
assi st counsel, see Caldwell, 543 F.2d at 1348 (conpetence
requires ability to consult with counsel), representation at a
conpetency hearing is inportant and we have so recogni zed:

This court recognizes that in making a conpetency deter-
mnation it may be very useful for the trial judge to
guestion both the defendant and his counsel; the applica-
ble criteria neasure one's ability to consult with his

| awyer and to understand the course of |egal proceed-

ings. Thus counsel's first-hand evaluation of a defen-
dant's ability to consult on his case and to understand the

6 In Chapman, 386 U. S. at 24, the Court stated

There is little, if any, difference between our statenent in Fahy
v. State of Connecticut about 'whether there is a reasonable
possibility that the evidence conpl ained of m ght have contri b-
uted to the conviction' and requiring the beneficiary of a
constitutional error to prove beyond a reasonabl e doubt that
the error conplained of did not contribute to the verdict
obtained. W, therefore, do no nore than adhere to the

meani ng of our Fahy case when we hold, as we now do, that
before a federal constitutional error can be held harm ess, the
court nmust be able to declare a belief that it was harnl ess
beyond a reasonabl e doubt.

charges and proceedi ngs agai nst hi mmy be as val uabl e

as an expert psychiatric opinion on his conpetency. This
is particularly so when--as in the instant case--trial
counsel has independently expressed 'm sgivings' about

t he def endant's conpetency.

United States v. David, 511 F.2d 355, 360 (D.C. Gr. 1975)
(footnotes omtted); see also Drope v. Mssouri, 420 U S. 162,
177 n.13 (1975) ("Although we do not, of course, suggest that
courts nust accept without question a | awer's representa-
tions concerning the conpetence of his client, an expressed
doubt in that regard by one with the closest contact with the
defendant, is unquestionably a factor which should be consid-
ered.") (citations and internal quotation marks omitted).
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In rejecting Klat's argunent, the district court relied in
part on counsel's failure to raise the conpetency issue at the
prelimnary hearing. |Its reliance is msplaced for severa
reasons. First, counsel would have had nore exposure to
Klat had he continued to represent her at the conpetency
hearing. Furthernore, given the sole purpose of the conpe-
tency hearing (and the distinct purpose of the prelimnary
hearing), it is nmore likely that counsel would have voiced his
concerns there, particularly if the district court had foll owed
the David holding' s | ead and sought his input. W may
assune the ground for granting counsel's notion to w thdraw
was valid when the notion was granted at arrai gnnent and
that therefore new counsel would have been appointed to
represent Klat at the conpetency hearing. It is also likely
that new y appoi nted counsel woul d have rai sed the conpe-
tency issue. First, he had an ethical duty to do so, assum ng
he had doubts as to her conpetence, see, e.g., United States v.
Boi gegrain, 155 F.3d 1181, 1188 (10th G r. 1998), and, second,
Klat's steadfast refusal to follow advice of counsel, as enpha-
sized by the court below, suggests that counsel could have
t hought her unable to consult with himrationally and, there-
fore, unable to have a rational understanding of the proceed-
ings. See Caldwell, 543 F.2d at 1348 (defendant nust have
rational, not nerely factual, understandi ng of proceedings).
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Decisive to our rejection of Klat's argument, however, is
that nearly everything counsel could have offered was then
apparent to the district court.7 See 59 F. Supp. 2d at 53. It
recogni zed that Kl at was untrusting, see id. at 51, that she
"had a distorted notion of the nerits of her case,” id. at 53,
and that she refused to comunicate neaningfully with her
| awyer, see id. at 51, 53-54. In fact, the district court's
observations to this effect are what triggered it to order the
conpetency hearing. See JA tab F, at 2 ("Because of
defendant' s bi zarre behavior in open court, the court ordered
that she be conmtted to the custody of the Attorney Genera
for ... psychiatric examnation."); see also 59 F. Supp. 2d at
53. It is highly unlikely on this record that Kl at woul d have
been receptive to any counsel. The district court thus justifi-
ably deenmed any observations of counsel "cunulative." See
59 F. Supp. 2d at 53. At the hearing, it was reassured by two
expert opinions that Kl at was not inconpetent. Accordingly,
the district court did not clearly err in finding no reasonabl e
possibility that counsel's observations could have affected the
out cone.

Next, Kl at argues counsel coul d have chal | enged Shad-
duck's findings. The district court dismssed this argunent
because no live testimony was taken at the conpetency
heari ng and because Kl at chal |l enged only Shadduck's concl u-
sion, arguing that the facts before himshould have led himto
t he opposite conclusion. See 59 F. Supp. 2d at 54. But
counsel could have subpoenaed Shadduck and then questioned
his opinion. See Caldwell, 543 F.2d at 1348 (D.C. G r. 1975)
("Wile the proceedi ng need not be lengthy or involved, as a
m ni mum we think the inquiry must be of record and both
parties must be given the opportunity to examne all wit-
nesses who testify.") (internal quotation marks omtted); see
also United States v. WIllianms, 113 F. 3d 1155, 1160 (10th Gir.
1997) (once doubt is raised as to his conpetence "protections
of an adversary proceedi ng nust be afforded the defendant").

7 As the court pointed out on remand, "Dr. Shadduck, |ike Dr.
Canbosis [sic] before him also observed this type of behavior and
found defendant to be conpetent.” See 59 F. Supp. 2d at 53.
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The only point on whi ch Shadduck's opi ni on appears assail a-
bl e, however, is his inability to adm nister, and assess, the
personality test (MWI) Kl at refused to take. 1In any event,
Shadduck testified at the hearing on remand that, while the
lack of the MWI result linmted the accuracy of his diagnosis,
it did not affect the accuracy of his conpetency determ na-
tion.

Per haps counsel's opportunity to expose this weakness in
Shadduck' s di agnosi s woul d have enabl ed counsel to persuade
the court to appoint another expert to evaluate Kl at, which
| eads to her last argunment. Klat clainms counsel could have
retai ned an i ndependent expert to evaluate her. As the
district court recogni zed, however, Klat's argunment requires
several inferences to be stacked one upon the other. See 59
F. Supp. 2d at 54. The weakest may be the foundationa
supposition that the district judge would have second- guessed
Shadduck' s opi nion (the second conpetency determ nation in
t hree and one-hal f nonths), whether based on cross-
exam nati on or on counsel's doubts which mrrored his own,
and then authorized and credited another eval uation.8

For the foregoing reasons, we conclude that the district
court did not err, at least not clearly so, in determ ning that
there was no reasonabl e possibility counsel could have affect-
ed the outcone of Klat's conpetency hearing. Accordingly,
we affirmthe district court.

So ordered.

8 Although Klat clains she has a right to another eval uation, that
decision is conmtted to the trial court's discretion. See 18 U S.C
s 4247(b) (providing that additional psychiatric or psychol ogica
exam nations may be conducted "if the court finds it appropriate");
cf. id. s 4241(b) (sanme as to initial exam nation).
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