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Lewis, United States Attorney, John R Fisher and Thomas
J. Tourish, Jr., Assistant United States Attorneys.

Bef ore: Edwards, Chief Judge, Sentelle and Randol ph
Circuit Judges.

pinion for the Court filed by Chief Judge Edwards.
Concurring opinion filed by Crcuit Judge Randol ph

Edwar ds, Chief Judge: The issue before the court on this
appeal is whether a sentencing court has discretion to accept
a Federal Rule of Crimnal Procedure 11(e)(1)(C plea agree-
ment wi th an agreed-upon sentence that falls outside of the
ot herwi se applicabl e Sentencing Guidelines range. Appell ant
Rodney Goodall entered into just such an agreenent. Facing
an ei ght-count indictnment on various drug charges, Goodal
| odged a plea of guilty on one count of possession with intent
to distribute heroin. In his Rule 11(e)(1)(C plea agreenent,
he and the CGovernnment agreed to a sentencing range of 57 to
71 nonths. The District Court sentenced CGoodall to 70
nont hs.

In fixing Goodall's sentence, the District Court relied on a
Presentence Investigation Report ("PSR') in which the pro-
bati on officer cal cul ated an applicabl e Sentencing CGuidelines
range of 70 to 87 nonths. Citing the policy statenment found
ins 6Bl1.2 of the United States Sentencing Cuidelines Mn-
ual, the trial judge assunmed that he could not accept a
sentence falling outside of the applicable 70-to-87-nmonth
range. The judge al so assunmed that, pursuant to Rule
11(e)(4), he could not sentence Goodall to nore than 71
nmont hs wi t hout allow ng himthe opportunity to withdraw his
plea. Wth both presumed constraints in mnd, the judge
l[imted his consideration to a 70-to-71-nmonth range, ulti-
mat el y sentenci ng Goodall to what was perceived to be the
| owest |egally permissible sentence, i.e., 70 nonths.

Goodal | contends, and the CGovernnment agrees, that the
District Court was without authority to nodify the parties’
pl ea agreenent. In other words, the parties assert that the
trial judge had no authority to change the plea agreenent's
sentence range from 57-71 nmonths to 70-71 nonths. Goodal
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al so contends, and the Governnent again agrees, that the
District Court erred in assum ng that s 6Bl.2 constrained the
court's authority to accept a Rule 11(e)(1)(C plea agreenent
that enbraced a sentence outside of the otherw se applicable
Qui del i nes range. W agree on both counts.

Both the Introduction to the Guidelines itself and the brief
i ntroductory conments prefacing Chapter 6, Part B, state
that policy statenments, such as s 6Bl.2, are non-binding
"norns” to which courts may refer in deciding whether to
accept or to reject plea agreenents. A District Court judge
certainly remains free to rely on the applicable Guidelines
range in determni ng whether to accept or reject a Rule
11(e) (1) (C) plea agreenment. Section 6Bl.2 does not conpel
this, however. |In this case, the trial judge assuned that he
could not accept a plea agreenment with a 57-to-71-nonth
agr eed- upon sentenci ng range, and, therefore, he also as-
suned that he could not sentence Goodall to a term bel ow 70
nonths. This was error. W therefore vacate the District
Court's judgnent and remand for resentencing consistent
wi th this opinion.

| . Background

Though we deal here with purely |egal issues on which both
parties agree, we briefly set forth the facts to frane the
underlying legal clainms. On Novenber 17, 1998, a federa
grand jury handed down an ei ght-count indictment, charging
Goodal | and four others with various counts of possession,
intent to distribute, and conspiracy to distribute heroin and
cocaine. Six nonths |later, Goodall negotiated and entered
into a Rule 11(e)(1)(C plea agreenment in which he consented
to plead guilty to count four of the indictnent--unlawful
possession with intent to distribute heroin. The Governnent
agreed to dismss the remai ning seven counts. Critical for
present purposes, paragraph three of the plea agreenent
provi ded:

Your client and the Governnment agree that a sentencing
range of 57 to 71 nonths is the appropriate sentence for
the offense to which your client is pleading guilty. The
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Government al so agrees, pursuant to Rule 11(e)(1)(C of

the Federal Rules of Crimnal Procedure, to present this
pl ea agreenent between the parties to the Court for its

approval .

Letter fromWInm A Lewis, United States Attorney, to John
Beaman, Attorney for Defendant p 3 (May 12, 1999) (filed

May 13, 1999), reprinted in Appellant's Appendi x ("App.") at
29. In keeping with Rule 11(e)(4), paragraph three al so

expl ained that, if the judge refused to accept the plea agree-
ment as witten, Goodall would have the opportunity to

wi thdraw his plea. Id.

At the plea hearing, the prosecution inforned the District
Court of an additional concession--nanely, that the Govern-
ment had agreed with defense counsel to reconmend a sen-
tence at the bottomof the 57-to-71-nonth range. Transcri pt
of Plea Hearing at 7-8 (May 13, 1999), reprinted in App. tab
A.  The presiding judge acknow edged t he concessi on, asking
Goodal |, "you understand that both your |awer and the
government |awyer will agree that although the range of this
pl ea agreenent is from... 57 to 71 nonths, they both agree
that the right sentence is the bottomend of that range of 57
months, right?" |Id. at 8. The court added only, "if it's 59
nonths or 61 nonths or 71 nonths, if that is what | decide, it
will not make it possible for you to withdraw this guilty plea
as long as it is within the 57 to 71 nonths." 1d. The
prosecution then made a factual proffer, to which Goodal
agreed. Id. at 12-14.

Sent enci ng took place two nmonths later on July 30, 1999.
There, the District Court had the benefit of the PSR, in which
the probation officer had, based on interviews with Goodall,
cal cul ated an applicable 70-to-87-nmonth Cuidelines range.

At sentencing, defense counsel did not contest those cal cul a-
tions, arguing instead that the court had al ready accepted,
and was therefore bound by, the 57-to-71-nonth range con-
tained in the Rule 11(e)(1)(C) agreenent. Transcript of
Sentencing at 3 (July 30, 1999), reprinted in App. tab B. The
trial judge, however, apparently relying on s 6Bl1.2 of the
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Qui del i nes, expressed concern that he had no discretion to
i ssue a sentence that was outside of the otherw se applicable
Cui del i nes range:

Wl |, that doesn't give ne much discretion, does it? The
agreed range is 57 to 71 nonths, the guideline range is
70 to 87 nonths. The sentence | have to inpose if |
accept the 11(e)(1)C [sic] plea is sonmewhere between 70
and 71 nonths.... | think the |law makes it quite clear
that I can accept an 11(e)(1)C [sic] plea if it falls within
gui delines ranges and to the extent it falls wthin guide-
lines ranges unless there is a justifiable reason for a
departure downward. | have seen no application for a
downward departure, and | see no reason for a down-

ward departure.

Id. at 3-4.

The prosecutor, in turn, argued that "proof problens" were
a "justifiable reason” for the court to accept a plea agreenent
with a | ower sentence. 1d. at 4-6. The court again disa-
greed: "I read [s 6B1.2(c)(2)] and its use of the word 'depart
to be a--to invoke all the | aw about departures.... | don't
see any of the standard reasons for departure if there's no
Koon ground that has been proffered here.” 1d. at 6-7.
Applying the overl apping 70-to-71-nonth range, the District
Court then sentenced CGoodall to the | owest sentence it
t hought possible--70 nonths. 1d. at 14. The court never
gave CGoodall a chance to withdraw his plea

Il1. Analysis

Federal Rule of Crimnal Procedure 11(e) outlines federa
pl ea agreenent procedures. At the time of sentencing in this
case, the Rule contenplated three different types of plea
agreements: (A) those in which the Governnment "nove[s] for
di sm ssal of other charges”; (B) those in which the Govern-
ment "make[s] a recommendation, or agree[s] not to oppose
the defendant's request, for a particular sentence, with the
under st andi ng that such reconmendati on or request shall not
be bi ndi ng upon the court”; and (C) those in which the
CGovernment "agree[s] that a specific sentence is the appropri-
ate disposition of the case." Fed. R Cim P. 11(e)(1)(A-(O
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(1999). oodall and the prosecution entered into the third
type of plea arrangenent.

Once a sentencing court rejects a Rule 11(e)(1)(C plea
agreement, it nust "on the record, informthe parties of this
fact, advise the defendant ... that the court is not bound by
the plea agreenent [and] afford the defendant the opportuni-
ty to then withdraw the plea.” Fed. R Cim P. 11(e)(4)
(1999); see also United States v. Hyde, 520 U.S. 670, 676
(1997) ("This provision inplements the combnsense notion
that a defendant can no | onger be bound by an agreenent
that the court has refused to sanction."). |If, however, the
court accepts the agreement, it is binding on the court at
sentencing, and failure to abide by the terns of that agree-
ment constitutes reversible error. See United States v. G n-
yard, 215 F.3d 83, 87 (D.C. Cr. 2000) (per curiam; see also
United States v. Cunavelis, 969 F.2d 1419, 1422 (2d Cr. 1992)
("The district court may accept or reject an (A) or (O plea,
but it may not nodify it.").

In the present case, Goodall's bargain with the Governnent
required the District Court to consider a sentence somewhere
between 57 and 71 nonths, with a recommendation fromthe
Government that it fall at the | ower end of that range
Goodal | accepted the possibility that the District Court m ght
sentence himto 70 nonths. Wat he did not accept, howev-
er, was a sentencing at which the court considered only the
limted 70-to-71-nmonth range, thereby foreclosing both the
Government's reconmendation and the distinct possibility of
a sentence near the bottom of that range. By elininating the
| ower bul k of the range before considering the appropriate
sentence, the District Court nodified Goodall's bargain and
i nperm ssibly foisted an unanticipated, and clearly |ess favor-
able, termon appellant. See United States v. Mandell, 905
F.2d 970, 972-73 (6th Cr. 1990) (remanding for resentencing,
despite the fact that "the actual sentence fell within the
perm ssible range stated in the plea agreenment, [because] it
was not arrived at by the nethod agreed upon").

Remand for resentencing in the present case begs the
| arger question: Can the District Court, consistent with both

Page 6 of 15
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Rul e 11 and the Sentencing Cuidelines, accept a Rule

11(e) (1) (C) plea agreenment with an agreed-upon sentence that
falls outside of the applicable CGuidelines range? Neither
Rul e 11(e), nor the Federal Rules of Crimnal Procedure in
general, sets forth criteria to guide a sentencing judge's
decision to accept or to reject a plea agreement. Sentencing
Qui delines policy statement s 6Bl1.2, however, provides that,
"[i]n the case of a plea agreenent that includes a specific
sentence [Rule 11(e)(1)(CQ], the court may accept the agree-
ment if the court is satisfied either that: (1) the agreed
sentence is within the applicable guideline range; or (2) the
agreed sentence departs fromthe applicabl e guideline range

for justifiable reasons.” U S. Sentencing Guidelines Manua
s 6B1.2(c) (1998) [hereinafter U S.S.G]. The commentary to
s 6Bl1.2 says that "the court should accept ... a plea agree-

ment requiring inposition of a specific sentence only if the
court is satisfied either that such sentence is an appropriate
sentence within the applicable guideline range or, if not, that
the sentence departs fromthe applicable guideline range for
justifiable reasons (i.e., that such departure is authorized by
18 U S.C. s 3553(b))." US.SSG s 6Bl1.2 cnt. The District
Court obviously thought that s 6Bl.2 constrained its accep-
tance and/or application of Goodall's plea agreenent. W
respectful ly di sagree.

The District Court is not alone in its reading of s 6Bl.2(c).

By our count, two of our sister circuits have assuned, w thout
much analysis, that s 6B1.2 limts a sentencing court's discre-
tion under Rule 11(e) to accept or to reject a plea agreenent.
E.g., United States v. Carrozza, 4 F.3d 70, 87 (1st Cir. 1993);
Fields v. United States, 963 F.2d 105, 108 (6th Gr. 1992) ("A
sentenci ng judge could no | onger be forced to abide by an
agreed to sentence where that sentence did not conformto

the Quidelines, as that would eviscerate their purpose."”).

The remai nder of the circuits to consider the question, howev-
er, have held that s 6Bl1.2 does not trunp Rule 11(e)'s

ot herwi se perm ssive |anguage. E.g., United States v.

Barnes, 83 F.3d 934, 941 (7th G r. 1996) ("Plea agreenents

can retain their authority to bind the governnent, the defen-
dant and the district court even when they provide for

Page 7 of 15
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sentences that depart fromthe prescriptions of the guide-
lines."); United States v. Mikai, 26 F.3d 953, 956-57 (9th
Cr. 1994); Cunavelis, 969 F.2d at 1422; see also John M
Dick, Note, Allow ng Sentencing Bargains to Fall Qutside of
the Quidelines without Valid Departures, 48 Hastings L.J.
1017, 1046-50 (1997) (discussing the inter-circuit disagree-
ment ) .

Though both s 6B1.2 and its commentary speak in nanda-
tory terms, we do not interpret those provisions in a vacuum
Both the Introduction to the Sentencing Cuidelines itself and
the introductory conmrentary to Chapter 6, Part B state that
Chapter 6 policy statenents dealing with acceptance or rejec-
tion of plea agreenents should not interfere with the Com
m ssion's ongoi ng study of courts' plea agreenment practices
pursuant to Rule 11(e):

The Conmi ssi on deci ded not to make maj or changes in

pl ea agreenent practices in the initial guidelines, but
rather to provide guidance by issuing general policy
statenments concerni ng the acceptance of plea agreenents
in Chapter Six, Part B (Plea Agreenents). The rules set
forth in Fed. R Cim P. 11(e) govern the acceptance or
rejection of such agreenents. The Conmi ssion will col -

| ect data on the courts' plea practices and will analyze
this information to determ ne when and why the courts
accept or reject plea agreenents and whet her pl ea
agreement practices are undermning the intent of the
Sentencing ReformAct. In light of this information and
anal ysis, the Comm ssion will seek to further regul ate

t he pl ea agreenent process as appropriate.... [T]he
guidelines create a normto which courts will likely refer
when they deci de whether, under Rule 11(e), to accept or
to reject a plea agreenent or recomendation

US.S.G ch. 1, pt. Ad(c); see alsoid. ch. 6, pt. B, introductory
cm. ("[T]he Comm ssion shall study plea agreement practice

under the guidelines and ultimately devel op standards for

judges to use in determ ning whether to accept plea agree-

ments. Because of the difficulty in anticipating problens in

this area, and because the sentencing guidelines are them
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selves to sonme degree experimental, substantive restrictions
on judicial discretion would be premature at this stage of the
Commi ssion's work."). In light of this commentary, it is clear
that the Conm ssion promulgated the policy statenent in

s 6B1.2 to guide, not to constrain, courts in deciding whether
to accept or to reject a plea agreenent. Were we to find

ot herwi se, there would be no plea practice for the Comm s-

sion to study nor any data to informfuture promul gati on of

bi ndi ng gui delines. The Comm ssion did not intend s 6Bl.2

to bind courts.

Qur conclusion that s 6B1.2(c) does not constrain a court's
ot herwi se broad discretion to accept or to reject a plea
agreement is fortified by the 1999 amendnents to Rule 11(e).
Under the current version of Rule 11(e)(1)(C), the prosecution
and defendant can agree that

a specific sentence or sentencing range is the appropriate
di sposition of the case, or that a particular provision of
t he Sent enci ng Guidelines, or policy statenment or sen-
tencing factor is or is not applicable to the case. Such a
pl ea agreenent is binding on the court once it is accepted
by the court.

Fed. R Cim P. 11(e)(1)(C (2000). Thus, as now witten, the
Rul e pl ai nly countenances agreed-upon sentences falling out-
side of the otherw se applicable Guidelines range. And the
Advi sory Conmittee note makes clear that the 1999 anend-

ments were nmeant only to clarify, not to substantively alter

Rule 11(e)(1)'s previous incarnation: "As is the situation
under the current Rule, the court retains absolute discretion
whet her to accept a plea agreenent.” Fed. R Gim P. 11

advisory committee's note (enphasis added).

Under our holding today, the District Court remains free to
consi der the applicable Sentencing CGuidelines range--both in
deci di ng on whet her to accept an agreed-upon sentence and
in deciding on an appropriate sentence within an accepted
range. It is sinply not conpelled to do so.

The concurring opinion suggests that 18 U S.C. s 3553(b)
appears to mandate a ui delines sentence unless there is a

Page 9 of 15
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justifiable basis for a departure under the CGuidelines. This
attributes too much to s 3553(b), we think. The statute
nmerely says that the court nust inpose a sentence of the

kind and within the range referred to in the uidelines.
Therefore, we nust determine in any given situation what the
Qui delines say in order to know whether a sentence is of the
kind and within the range permtted. In other words,

s 3553(b), without nore, tells us very little. Wen we turn to
the Quidelines, we find some very strong evidence as to how
this situation should be handled. |I|ndeed, the Introduction to
t he Sentencing Cuidelines anticipates the precise issue that
we now face:

The Conmi ssion deci ded not to make maj or changes in

pl ea agreenent practices in the initial guidelines, but
rather to provide guidance by issuing general policy
statenments concerning the acceptance of plea agreenents
in Chapter Six, Part B (Plea Agreenents). The rules set
forth in Fed. R Cim P. 11(e) govern the acceptance or
rejection of such agreenents.... [T]he guidelines create
a normto which courts will likely refer when they decide
whet her, under Rule 11(e), to accept or to reject a plea
agreenent or recommendati on.

US. S.G ch. 1, pt. Ad(c). This is not nmere commentary
overriding a policy statenent; this is an introduction to the
policy statenent that explains what it neans. And, as we
observe above, it is clear fromwhat the Conm ssion says that
the policy statenent in s 6Bl1.2 was pronul gated to guide

not to constrain, courts in deciding whether to accept or to
reject a plea agreenment. This conclusion is perfectly consis-
tent with the result reached in United States v. Hooker, 993
F.2d 898, 900 (D.C. Gr. 1993), where we held that simlar
prefatory | anguage rendered certain Chapter 7 policy state-
ments "nerely advisory".

Havi ng found that the District Court inproperly believed
itself bound to the 70-to-87-nobnth range, we mnust decide the
appropriate renmedy. Unfortunately, it is not clear fromthe
record whether the District Court, by applying the 70-to-71-
nmonth range, inplicitly rejected the plea agreenent w thout

Page 10 of 15
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gi ving Goodall an opportunity to withdraw his plea, or wheth-
er, as seens nore likely, the District Court accepted and then
i nperm ssibly nodified the agreed-upon range. If, as we
suspect, the District Court meant to accept the plea bargain,
but then nodified the agreenment in light of the PSR it should
proceed i mediately with resentencing, considering the whole
of the the 57-to-71-nonth range. |f, however, the District
Court intended to reject the plea agreenment, then CGoodall

must be allowed to withdraw his plea.

For the foregoing reasons, we vacate the judgnent and
remand to the District Court for resentencing consistent with
t hi s opi ni on.

Page 11 of 15
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Randol ph, Circuit Judge, concurring: This case is an
oddity. When district judges accept plea agreenents specify-
ing a particular sentence bel ow the Cuidelines range, we
al nrost never review the cases on appeal --for two reasons.
One, the governnent and the defendant can be expected to be
happy with the disposition and to have no reason to appeal
Two, neither the government nor the defendant may, in
general , appeal a sentence that falls wi thin the bargai ned-for
range.1 See 18 U.S.C. s 3742(c). Only the district court's
m stake in nodi fying and accepting Goodall's pl ea agreenent
brings the question to our attention--the question, that is,
whet her a district judge may accept a Rule 11(e)(1)(C plea
agreenment specifying a sentence bel ow the range set forth in
t he Sent enci ng ui del i nes.

Thi s question cannot be answered w t hout considering the
Sentenci ng Reform Act, and specifically 18 U S.C. s 3553(b).
Because | believe that this provision requires nore attention
than the majority opinion gives it, | wite separately.

The Sent enci ng Guidelines, as issued by the United States
Sent enci ng Conmmi ssi on, are binding on the federal courts.
See 18 U. S.C. s 3551(a); Stinson v. United States, 508 U.S.
36, 42 (1993); Mstretta v. United States, 488 U S. 361, 391
(1989). The Suprene Court so held on the basis of 18 U S.C
s 3553(b), which reads as foll ows:

The court shall inpose a sentence of the kind, and
within the range, referred to in subsection (a)(4) ["the
gui del i nes issued by the Sentenci ng Conm ssion"] unless
the court finds that there exists an aggravating or mti-

1 Defendants have four statutory grounds to appeal a sentence.
See 18 U. S.C. s 3742(a). Two of those grounds are foreclosed to
defendants |i ke Goodall who enter into plea agreenents under Rule
11(e) (1) (C) and receive a sentence within the bargai ned-for range.
See 18 U. S.C. s 3742(c)(1). Under 18 U S.C. s 3742(a)(1l), Goodal
is still permtted to appeal a sentence "inposed in violation of [aw "
| agree with the majority that Goodall's sentence was illegal be-
cause the district judge accepted the plea agreenent and then
nodified it. The judge's only choice was to accept or reject the
bargain outright. See United States v. G nyard, 215 F.3d 83, 87
(D.C. Gr. 2000); United States v. Veri, 108 F.3d 1311, 1314-15
(10th Gr. 1997).

gating circunstance of a kind, or to a degree, not ade-
quately taken into consideration by the Sentenci ng Com
m ssion in formul ating the guidelines that should result
in a sentence different fromthat descri bed.

18 U.S.C. s 3553(b) (enphasis added); see also Stinson, 508
US at 42. On the face of it, s 3553(b) precludes a district
judge frominposing a sentence outside the Cuidelines. Sec-
tion 3553(b) does not instruct district courts nmerely to consult
the Quidelines for guidance on guilty pleas. |If it did, | could
go along with the majority opinion's exploration of anbigui-
ties in the Guidelines. But the statute directs the district
courts to sentence "within the range" for the "applicable
category of offense" and the "applicabl e category of defen-
dant." 18 U.S.C. s 3553(a)(4) & (b). This | anguage requires
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district courts to hand down the sentence specified for the
defendant's crimnal history and the offense to which he pled
guilty, regardl ess of Cuidelines conmentary on guilty pleas.

Section 3553(b)'s "shall-unless" logical structure specifies
t he sol e occasion on which a district court may depart from
the Cuidelines--failure of the Conm ssion to consider ade-
quately an aggravating or mtigating circunstance. See, e.g.
United States v. Adonis, 891 F.2d 300, 303 (D.C. Cir. 1989).
One m ght suppose that Goodall's guilty plea constituted just
such a mtigating circunstance. But we rejected that argu-
ment in United States v. Dukes, 936 F.2d 1281 (D.C. Cir.
1991), a case, like this one, presenting the question whether a
guilty plea is a circunstance the Conm ssion adequately took
into account. W held that a "guilty plea, whether entered
pursuant to an agreenent or not, does not qualify under 18
U S C s 3553(b). It is a circunstance the Sentenci ng Com
m ssion did take into account,” for instance in the reduction
for acceptance of responsibility. See 936 F.2d at 1282.

The Sent enci ng Conmi ssion's policy statenent governing
pl ea agreenents restates s 3553(b): "In the case of a plea
agreement that includes a specific sentence [Rule 11(e)(1)(O],
the court may accept the agreenent if the court is satisfied
either that: (1) the agreed sentence is within the applicable
gui deline range [the 'shall' component of s 3553(b)]; or (2)
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the agreed sentence departs fromthe applicabl e guideline
range for justifiable reasons [the 'unless’ conponent of

s 3553(b)]." USSG s 6B1.2(c), p.s. (Nov. 2000). Commen-

tary interpreting this policy statenent nakes clear that justi-
fiable reasons are only those "authorized by 18 U S. C

s 3553(b)." USSG s 6Bl.2 cnt

Thus, 18 U S.C. s 3553(b) and policy statenent 6Bl.2(c)
forbid district judges to accept plea agreenents specifying
sentences bel ow the Guidelines range. The Conm ssion ex-
pl ai ned: "A defendant who enters a plea of guilty in a tinmely
manner will enhance the |ikelihood of his receiving a reduc-
tion in offense | evel under s 3El1.1 (Acceptance of Responsi -
bility). Further reduction in offense |evel (or sentence) due
to a plea agreement will tend to underm ne the sentencing
guidelines." USSG s 6Bl1.2 cnt. (enphasis added).

The majority opinion relies on introductory conmentary
relating to "the Conmm ssion's ongoi ng study of courts' plea
agreement practices.” M. Op. at 8  But Cuidelines com
mentary can never justify ignoring the federal sentencing
statute. Absent sone contrary--and superior--authority,

s 3553(b) requires the district courts to sentence pl ea defen-
dants under the Guidelines. Cf. Stinson, 508 U S. at 43, 45.

I f Guidelines commentary cannot supersede s 3553(b),
what of Fed. R Crim P. 11(e)(1)(CO? This portion of Rule 11
permts the governnent and defendant to 34agree that a
specific sentence or sentencing range is the appropriate dis-
position of the case, or that a particular provision of the
Sentenci ng Gui delines, or policy statenent or sentencing
factor is or is not applicable to the case.34 Since the Rule
permts the parties to agree that particul ar Quidelines provi-
sions and factors are inapplicable, the parties can deci de that
a Quidelines sentencing range will not apply. On its face,
then, Rule 11(e)(1)(C conflicts with s 3553(b): the Rule
all ows the sort of bel owthe-guidelines bargain Goodall ob-
tained here.2 Cf. United States v. Barnes, 83 F.3d 934, 941
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21t is possible to read Rule 11(e)(1)(C nore narrowmy so that the
references to a specific guidelines range and the like nmerely entitle

a defendant to enbody in the plea agreenment certain fundanenta

(7th Cr. 1996); United States v. Glchrist, 130 F.3d 1131
1134 (3d Gr. 1997); United States v. Aguilar, 884 F. Supp
88, 91-92 (E.D.N. Y. 1995).

G ven the conflict, we must turn to the 34supersession

clause34 in 28 U S.C A s 2072(b): 34all laws in conflict with such

rul es shall be of no further force or effect. The
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portion of Rule 11(e)(1)(C) dealing with the Cuidelines was
added in 1999. Congress |ast amended s 3553(b) in 1998.
Under the supersession clause, the 1999 anendnment to Rule
11(e) (1) (C) takes precedence.

Goodal | entered his plea agreenent in May 1999 and was
sentenced the followi ng July. The anmendnent to Rule
11(e) (1) (C) permtting his bel owthe-Cuidelines bargain did
not take effect until Decenber 1, 1999. On renmand, the
district court should consider whether to accept or reject
Goodal | *'s plea in accordance with the present version of the
rule.

assunptions, thereby creating in himthe power to withdraw from
the plea if the district court does not enploy those assunptions in
sentencing. But | believe that such a reading woul d be incorrect.
Before its amendment in 1999, the rule already permtted the
defendant to enbody assunptions in the agreement that will bind
the district court. See Fed. R Cim P. 11(e)(3) ("If the court
accepts the plea agreenent, the court shall informthe defendant
that it will enbody in the judgnment and sentence the di sposition
provided for in the plea agreenment."); 11(e)(4) ("If the court rejects
the plea agreenent, the court shall ... afford the defendant the
opportunity to then withdraw the plea....").
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