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Calvin J. Wber,
Appel | ant

V.

United States of Anerica and
United States O fice of Special Counsel,

Appel | ees

Appeal fromthe United States District Court
for the District of Colunbia
(No. 97cv02260)

El i zabeth E. Appel Blue, appointed by the court, argued
the cause as amicus curiae on the side of appellant. Wth
her on the briefs were David W DeBruin and Nory Ml er.

Calvin J. Weber, appearing pro se, was on the briefs for
appel | ant .
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Jane M Lyons, Assistant United States Attorney, argued
the cause for appellees. Wth her on the brief were Wl nma
A Lewis, US Atorney, R Craig Lawence and Sally M
Ri der, Assistant U. S. Attorneys.

Before: Sil bernman, Randol ph, and Rogers, Circuit Judges.
pinion for the Court filed by Crcuit Judge Sil bernman

Silberman, Circuit Judge: Calvin Wber sought a wit of
mandanus to conpel the U S. Ofice of Special Counsel (0SC
to investigate his charge that he had been stripped of a
security clearance in retaliation for whistleblowng. The dis-
trict court granted sunmary judgnent agai nst Wber, and he
appeal ed. W affirm

Weber worked for the Arny as a civilian engi neer at what
was then the Aviation Systems Command in St. Louis, Ms-
siouri. He specialized in infrared suppressor systens, which
are used to help aircraft evade heat-seeking mssiles. In
Cct ober 1990, he publicly alleged that many of the Arny's
hel i copters being sent to the Persian Gulf for Operation
Desert Stormdid not carry infrared suppressor systens,
maki ng them vul nerable to attack by eneny mssiles. The
Arny revoked Weber's security clearance in February 1993.
Because his position required a security clearance, Wber
was fired a few nonths later.

Weber conplained to the U S. Ofice of Special Counse
(0CsC) that the Arny's revocation of his security clearance
was in retaliation for whistleblowing. It is a "prohibited
personnel practice" for a government agency to take a "per-
sonnel action" against an enpl oyee because of his disclosure
of illegal activity or of "gross m smanagenment, a gross waste
of funds, ... or a substantial and specific danger to public
health or safety.” 5 U S.C s 2302(b)(8). An enployee who
bel i eves he has been the victimof a prohibited personne
practice must first conplain to the OSC, which is required to
i nvestigate the conplaint "to the extent necessary to deter-
m ne whet her there are reasonable grounds to believe that a
prohi bi ted personnel practice has occurred.” 5 U S.C
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s 1214. |If the OSC determ nes that a prohibited personnel
practice has occurred, it nust report its findings to the Merit
Systens Protection Board (MSPB), and it may petition the

Board to take action on behalf of the enployee. But even if
the OSC s investigation does not support the conplaint, the
enpl oyee still may bring an individual action before the

M5PB. See 5 U S.C. s 1221. 1In either case, the MSPB's
decision is appeal able to the Federal Grcuit. See 5 U. S.C

s 7703.

The OSC declined to investigate Wber's conplaint. Its
| etter expl ai ned:

In [Departnent of the Navy v. Egan, 484 U.S. 518
(1988)], the Suprene Court found that the Merit Systemns
Protecti on Board does not have the authority to review

t he substance of the underlying reasons for revoking or
denying a security clearance. Consequently, the Merit
Systens Protection Board al so does not have authority to
revi ew an adverse personnel action, either appealed di-
rectly or presented in an Ofice of Special Counsel prose-
cution case, which is taken agai nst an enpl oyee as a
result of an agency decision to withdraw or revoke a
security clearance which is necessary for continuing em
pl oyment in a specific job. Thus, we have no basis for
further inquiry into your conplaint....

Weber filed an individual action with the MSPB, which con-
sistent with the OSC s view concluded that it |acked jurisdic-
tion. See Wber v. Departnment of the Arny, 59 MS.P.R 293
(1993). The Federal Crcuit affirmed. See Weber v. Merit
Sys. Protection Bd., 26 F.3d 140 (Fed. Cr. 1997).

He then brought this action against the OSC, advanci ng
both statutory and constitutional clainms. Gving a |iberal
construction to Weber's pro se conplaint, cf. Ri chardson v.
United States, 193 F.3d 545, 548 (D.C. Cir. 1999), the district
court construed it as requesting a wit of mandanus to
conpel the OSC to investigate Wber's allegations. It con-
cl uded, however, that the OSC had no duty to conduct an
i nvestigation because the denial of a security clearance was
not a "personnel action.” It further held that the OSC had
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not deprived Weber of liberty or property in violation of the
Due Process Clause. It therefore granted sunmary judg-
ment to the governnent, and Wber appeal ed.

Appoi nting an amcus to take appellant's position, we di-
rected the parties to address inter alia the district court's
jurisdiction to issue a wit of mandamus to the O fice of
Speci al Counsel, a question that had been | eft open in Barn-
hart v. Devine, 771 F.2d 1515, 1524 n.15 (D.C. Cr. 1985).

The governnment now argues that the district court |acked
jurisdiction. It relies on Tel ecommuni cati ons Research and
Action Ctr. v. FCC, 750 F.2d 70 (D.C. Cr. 1984) ("TRAC'),

for the proposition that when a Court of Appeals has jurisdic-
tion to review the actions of an agency, then the district
courts lack power to issue wits of mandamus to that agency.
In TRAC, we explained that by "l odgi ng review of agency
action in the Court of Appeals, Congress manifest[s] an intent
that the appellate court exercise sole jurisdiction over the
class of clainms covered by the statutory grant of review
power." 1d. at 77. According to the governnent, allow ng
district courts to issue wits of nandanus to the OSC woul d
interfere with the Federal Crcuit's exclusive jurisdiction to
revi ew t he decisions of the NMSPB.

The difficulty with the government's position is that the
Federal Circuit reviews the actions only of the MSPB and not
of the OSC, which is a separate and i ndependent agency. See
5 US. C s 1211. To be sure, an enployee alleging a prohibit-
ed personnel practice nust give the OSC a chance to investi-
gate before going to the MSPB. But the MSPB does not
review the OSC s deci sion of whether to investigate; it sinply
makes its own assessnent of the validity of the conplaint.
When the Federal Circuit reviews the MSPB's action, it is not
even indirectly reviewing the OSC, so allow ng district courts
to issue wits of mandanus to the OSC would not affect the
Federal Circuit's jurisdiction.

Indeed, if district courts | acked power to issue the wit,
judicial review of OSC actions would not be available. TRAC
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had recogni zed that mandanmus m ght be avail abl e when "a

denial of reviewin the District Court will truly forecl ose al
judicial review "™ TRAC, 750 F.2d at 78. (The governnent

does not argue that the actions of the OSC should be entirely

i Mmune fromjudicial review 1) Here, Wber clains that the

OSC violated a statutory duty to investigate his allegations

This is a claimthat he coul d not nake before the NMSPB or

the Federal Circuit, so if the district court |acked jurisdiction
Weber woul d have no way to vindicate the statutory right he
asserts.

W conclude that the district court had jurisdiction over
this action, and we therefore have jurisdiction over this
appeal

Turning to the nmerits, the am cus argues that even though
the Suprenme Court's decision in Egan stripped the MSPB of
authority to take action on behalf of an enpl oyee whose
security cl earance has been revoked, the OSC neverthel ess
has a duty to undertake an investigation of Wber's com
plaint. Such an investigation would not be futile it is argued
because under the statute the OSCis not limted to prosecut-
ing before the Board: if it determnes that a prohibited
personnel practice has occurred, it nust report its findings or
recomendations to "the agency involved and to the Ofice of
Per sonnel Managenment, and [it] may report such determ na-
tion, findings, and reconmendations to the President." 5
US. C s 1214(b)(2)(B). Still, we believe that this grant of
authority to the OSC does not justify the issuance of a wit of
mandanus, for two reasons.

1 Such an argunent would not be very plausible in |ight of
Leedomv. Kyne, 358 U S. 184 (1958). In Leedom the Suprene
Court held that although NLRB orders in certification proceedi ngs
had been understood not to be final orders subject to judicial
review, a district court had jurisdiction over a suit to "strike down"
an order made in excess of the Board's authority, because a plaintiff
ot herwi se woul d have no nmeans of enforcing an express statutory
mandat e.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-5087  Document #513741 Filed: 04/28/2000 Page 6 of 7

First, the OSC nay act--whether by proceedi ng before the
MSPB or by meking a recommendation to the agency or the
President--only with respect to a "prohibited personnel prac-
tice." As we have noted a "prohibited personnel practice" is
a "personnel action" taken for an inperm ssible reason. But
"personnel action" is defined in ternms of a list of actions such
as appoi ntnent, pronotion, and reassignment, that does not
i nclude the granting or denial of a security clearance. See 5
US. C s 2302(a)(2). It mght be thought that a security
cl earance revocation could fall within the statute's catch-al
provision, which at the time of Weber's dism ssal referred to
"any ot her significant change in duties or responsibilities that
is inconsistent with the enployee's salary or grade.” See 5
US. C s 2302(a)(2)(x) (1993). But this reading is forecl osed
by Egan.

Admittedly, Egan did not directly address the nmeaning of
"personnel practice" in s 2302. 1t concluded that the revoca-
tion of a security clearance is not an "adverse action"” that can
be reviewed by the MSPB under 5 U.S.C. s 7513. Yet it did
not reach this conclusion by parsing the | anguage of that
statutory provision. |Instead, it made the judgment that "the
protection of classified information nust be comritted to the
broad di scretion of the agency responsible, and this nust
i ncl ude broad discretion to determ ne who may have access to
it. Certainly, it is not reasonably possible for an outside
nonexpert body to review the substance of such a judg-
ment...." [Egan, 484 U S. at 529. 1In other words, the
general presunption of reviewability of agency action does
not apply to security clearance decisions. The Egan rationale
obviously applies here as well and therefore a "personne
practice," |ike "adverse action,"” does not include a decision
about a security clearance. Am cus suggests that the OSC
did not rely on this interpretation of the statute in its letter to
Weber and so we cannot base our opinion on it.2 But the

2 Indeed, in another case the OSC has explicitly rejected this
readi ng, perhaps reflecting an understandable desire to interpret its
enforcenent authority broadly. See Roach v. Departnent of the
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OSC s view of its authority is not rel evant because mandamnus
is proper only when an agency has a clearly established duty
to act, and here the OSC does not.3

Mandanus is inappropriate, noreover, for a second reason.
Am cus argues that the OSC has a duty to undertake an
i nvestigation, but because she concedes that it would be futile
for the OSC to bring Wber's case before the MSPB, the
purpose of its investigation would be limted to witing a
letter to the Arnmy, to the Ofice of Personnel Managenent, or
to the President. The act of reporting recomendati ons,
however, is highly discretionary and therefore far renoved
fromthe paradi gmcase for nmandanus--a ministerial act that
an agency has a clear duty to perform See Council of and
for the Blind of Del aware County Valley, Inc. v. Regan, 709
F.2d 1521, 1533 (D.C. Gr. 1983) (en banc). And there is no
reason to believe that even a favorable OSC reconmenda-
tion--which woul d not be binding on anyone--would actual |y
hel p Weber. Mandanus is an extraordinary renedy whose
i ssuance is guided by equitable principles. See 13th Regi ona
Corp. v. United States Dep't of Interior, 654 F.2d 758, 760
(D.C. Cr. 1980). It is not to be granted in order to conmand
a gesture. We think it would be inappropriate to issue a wit
of mandanus to conpel the OSC to nake what woul d anmount
to a purely hortatory statenent.

* * *x %

The judgnment of the district court is

Affirned.

Arny, 82 MS P.R 464 (1999) (pending review in the Federa
Crcuit).

3 This conclusion al so di sposes of Wber's constitutional clains.
Am cus contends that Wber has been deprived of |iberty wthout
due process because he has lost his job and has been "stigmatized."
Since the OSC had no duty--and i ndeed no authority--to conduct
an investigation, its failure to do so could not have deprived Wber
of any legal right.
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