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Lewis, United States Attorney, and R Craig Lawence, As-
sistant United States Attorney.

Bef ore: Edwards, Chief Judge, Henderson and Garl and,
Circuit Judges.

pinion for the court filed by Crcuit Judge Garl and.

Garland, Grcuit Judge: Plaintiffs Leon Sloan and Jinmme
Lee Furby appeal fromthe dism ssal of their Federal Tort
G ains Act (FTCA) conpl aint against the United States
Depart ment of Housing and Urban Devel opnent (HUD).
We find that, in light of the discretionary function exception
to the FTCA, the district court properly concluded that it
| acked jurisdiction to entertain plaintiffs' conplaint.

Sl oan and Furby were partners in a contracting business,
J&L Renovation Conpany (J&L). In 1993, J& won a
subcontract for interior denolition as part of the rehabilita-
tion of Burns Heights, a public housing project located in
Duquesne, Pennsylvani a, and owned by the Al egheny County
Housi ng Authority (ACHA). HUD provided ACHA with
funds for the project.

HUD s O fice of Inspector General (OG began to investi-
gate the Burns Heights project in |late 1994, after another
contractor alleged that J& was not conplying wth | ead-
based paint abatenment requirements. O G auditor Mark
Chandl er was assigned to conduct a performance audit of the
project. In Novenmber 1994, Chandl er and HUD att orney
Dane Narode visited Burns Hei ghts and observed denolition
techni ques that woul d have been unacceptable in a project
i nvol ving | ead-based paint--including the failure to contain
dirt, dust, and paint chips. Chandler and Narode al so visited
a landfill, situated about 300 feet fromthe Monongahel a
Ri ver, where J& had been taking plaster debris from Burns
Hei ghts. The landfill was not approved for the dunping of
pl aster, as then-applicable Pennsylvania regul ations required;
nor eover, had the plaster been contaminated with | ead paint,
its dunping would have created a health hazard. Wen the
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operator of the landfill discovered the investigators, he chased
themoff the site and allegedly threatened to "bl ow [ Nar ode’ s]
head off." During a subsequent visit to the site, the investi-
gators observed the operator burying the debris.

Chandl er then interviewed David MLean, Director of
Mai nt enance and Devel opnent for ACHA, who told Chandl er
that Burns Heights was a | ead- based pai nt abatenent project.
ACHA' s records, however, indicate that MLean was mn st ak-
en. Those records reflect that in 1992-93, several tests had
been performed to determ ne the | ead content of debris and
air at Burns Heights; the tests indicated the absence of
hazardous |l ead |l evels. The records further reflect that after
receiving those test results in 1993, ACHA agreed that there
was no need for its contractors and subcontractors to foll ow
hazar dous | ead- based paint protocols at Burns Heights or to
di spose of denolition debris as contam nated waste.

Al t hough ACHA provi ded Chandl er with copies of the |ead
tests, Chandler was not qualified to interpret the results.
Nor did he further inquire as to their neaning or speak with
J&L regarding the scope of work under the denolition sub-
contract. Chandler's final audit report, which was issued by
the AGin October 1995, found that ACHA had not ensured
conpliance with | ead-based pai nt abatenent requirenents
during the interior denolition of the Burns Heights buil di ngs.
The report did not nention any contractors or subcontractors
by nane. O G HUD, Report No. 96- A0 209-1804, Revi ew of
Contracted Lead-Based Paint Activities: ACHA, Pittsburgh
PA (1995) [hereinafter Audit Report].

On August 18, 1995, before conpleting the audit, HUD
notified Sloan, Furby, and J& that it was suspendi ng them
fromall HUDrel ated governnent contracting work, pending
further proceedings that m ght debar them from such work
for five years. The notice, issued by HUD s Assistant Secre-
tary for Public and Indian Housing, based the suspension and
proposed debarnment on three "serious irregularities in
[J&L' s] business dealings with the governnent":

1. | mproper cl eanup of waste fromthe | ead-based paint
abat ement process;
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2. | mproper di sposal of construction debris fromthe
demolition work; [and]
3. Failure to adhere to contract requirements or HUD
guidelines with respect to ... hazardous waste...

Letter fromAsst. Sec'y Joseph Shuldiner to Leon Sloan, Sr
(Aug. 18, 1995).

Sl oan and Furby invoked their right to an adm nistrative
hearing to contest these charges. During the proceeding, the
government withdrew the third charge as unsupported by the
evi dence, and the Admi nistrative Law Judge (ALJ) dism ssed
the first for the same reason. In re Sl oan, HUDBCA No.

96- C- 106-D3, at 11-12 (Aug. 30, 1996), 1996 W 506267.

The ALJ uphel d the second charge, although she did so only
because J&L had dunped the debris in an unapproved site,
and not because it posed an environnental hazard. Because
she found no environmental hazard, the ALJ rejected HUD s

request for debarment and term nated the suspensions. 1d.
at 12-13. She declined, however, to grant plaintiffs' request
to void the suspensions ab initio. 1d. at 14. The Secretary

of HUD affirmed the ALJ's deci sion. In re Sl oan, HUDBCA
No. 96-C-106-D3 (Dec. 18, 1996).

Thereafter, Sloan and Furby filed conplaints in the district
court, seeking injunctive and declaratory relief under the
Admi ni strative Procedure Act (APA), 5 U S.C ss 702-03, and
damages for constitutional torts under Bivens v. Six Un-
known Named Agents of the Federal Bureau of Narcotics,

403 U. S. 388 (1971). Those actions were consolidated and
subsequently dism ssed by the district court. On appeal, this
court affirmed the dism ssal of the Bivens claim(on grounds
other than those relied upon by the district judge), but
reversed HUD s refusal to void the suspensions ab initio as
arbitrary and capricious under the APA. Sloan v. Dep't of
Hous. & Urban Dev., 231 F.3d 10, 12 (D.C. Cir. 2000).

On May 13, 1998, Sloan and Furby filed a separate action
for nmoney damages under the FTCA, 28 U.S.C. ss 1346(b),
2671 et seq., alleging that HUD had negligently conducted the
audit of Burns Heights. According to the conplaint, HUD s
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i nvestigation was conducted in a manner that violated the

| aws and professional standards governing auditors, and that
anounted to negligence and professional nal practice under
District of Colunmbia aw. HUD noved to dismss, asserting
that the discretionary function exception to the FTCA, 28

U S.C s 2680(a), deprived the court of subject matter juris-
diction. The district court agreed and granted the notion

On appeal, we review the dismssal of the plaintiffs' FTCA
conpl ai nt de novo, More v. Valder, 65 F.3d 189, 196 (D.C
Cr. 1995), and "accept all of the factual allegations in [the]
conplaint as true,” United States v. Gaubert, 499 U. S. 315,
327 (1991) (quoting Berkovitz v. United States, 486 U S. 531
540 (1988)). The FTCA grants federal district courts juris-
diction over clains arising fromcertain torts conmtted by
federal enployees in the scope of their enploynent, and
wai ves the governnment's sovereign i munity from such
clains. 28 U S.C. ss 1346(b), 2674. The grant of jurisdiction
and wai ver of inmunity are subject to a nunber of express
exceptions. See 28 U S.C. s 2680. The exception at issue
here, the discretionary function exception, is for "any claim

based upon the exercise or performance or the failure to
exercise or performa discretionary function or duty on the
part of a federal agency or an enpl oyee of the Government,
whet her or not the discretion involved be abused.” 28 U S.C
s 2680(a). |If the discretionary function exception applies, the
district court l|acks subject matter jurisdiction over the case.
See Cope v. Scott, 45 F.3d 445, 448 (D.C. Cir. 1995).

In United States v. Gaubert, the Supreme Court set forth a
two-part test for determ ning whether a chall enged govern-
ment action is protected as a discretionary function. First,
the exception "covers only acts that are discretionary in
nature, acts that 'involv[e] an el enment of judgnment or
choice.' " Gaubert, 499 U S. at 322 (quoting Berkovitz, 486
U S. at 536). This "requirenent of judgnment or choice is not

satisfied if a 'federal statute, regulation or policy specifically

Page 5 of 15
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prescribes a course of action for an enployee to follow'
Gaubert, 499 U. S at 322 (quoting Berkovitz, 486 U S. at 536).

Second, even if "the chall enged conduct involves an el ement
of judgnent," that judgment nust be "of the kind that the
di scretionary function exception was designed to shield."
Gaubert, 499 U. S at 322-23 (quoting Berkovitz, 486 U. S. at
536). Because the exception was designed to " 'prevent judi-
cial "second guessing” of legislative and adm nistrative deci -
sions grounded in social, economc and political policy through
the medi um of an action in tort,' " the Court concluded that
"the exception '"protects only governmental actions and deci -
sions based on considerations of public policy." " Gaubert,
499 U S. at 323 (quoting Berkovitz, 486 U S. at 537).

In the district court, Sloan and Furby argued that neither
HUD s investigation, nor its decision to suspend plaintiffs
from governnent contract work, is a discretionary act exenpt
from chal | enge under the FTCA. On appeal, plaintiffs no
| onger press the latter argunent, apparently concedi ng that
t he decision to suspend is covered by the discretionary func-
tion exception. Appellants' Br. at 28. W have no doubt that
it is, but discuss the suspension in sone detail because it is
rel evant to our analysis of the status of HUD s investigation
set forth in Part 1V bel ow

The decision to initiate a prosecution has |ong been regard-
ed as a classic discretionary function. See, e.g., Mdore, 65
F.3d at 197 ("[A]ctions that require the prosecutor to exercise
his professional judgnent ... are ... quintessentially discre-
tionary."); Gay v. Bell, 712 F.2d 490, 513 (D.C. Gr. 1983)
("Prosecutorial decisions as to whether, when and agai nst
whomto initiate prosecution are quintessential exanples of
government discretion ...."); General Dynam cs Corp. V.
United States, 139 F.3d 1280, 1283 (9th Gr. 1998). |In Butz v.
Econonou, 438 U.S. 478 (1978), the Suprene Court held that
"agency officials performng certain functions anal ogous to
those of a prosecutor should,” like prosecutors, "be able to
claimabsolute i Mmunity" fromsuits brought under the Con-

Page 6 of 15
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stitution. 1d. at 515. 1In |language equally applicable to suits
br ought under the FTCA, the Court said:

The decision to initiate adm nistrative proceedi ngs

agai nst an individual or corporation is very much like the
prosecutor's decision to initiate or nove forward with a
crimnal prosecution. An agency official, |like a prosecu-
tor, may have broad discretion in deciding whether a
proceedi ng shoul d be brought and what sanctions shoul d

be sought.

Id. HUD s decision to suspend plaintiffs, which began a
course of adm nistrative proceedi ngs regardi ng possi bl e de-
barment, see 24 CF. R s 24.411(e), falls well within this
rubric.

That HUD s suspension of plaintiffs is protected by the
di scretionary function exception is confirmed by application of
Gaubert's two-part test. First, the decision to suspend is
plainly discretionary in nature, involving "an el ement of judg-
ment or choice.” CGaubert, 499 U S. at 322. |ndeed, the
applicable regul ati on expressly so states. See 24 C F.R
s 24.115 (" Debarnent and suspension are discretionary ac-
tions ...."). Although HUD rules require that certain condi-
tions be net before a suspension may issue, see 24 CF. R
S 24.400(b) (stating that suspension nmay be inposed only
when there is "adequate evidence" of specified w ongdoi ng
and when "[i]medi ate action is necessary to protect the
public interest”), that requirenent does not convert the deci-
sion into a nondi scretionary act. Determ ning whether those
broadly stated conditions exist involves substantial elenents
of judgnent. See 24 C.F.R s 24.400(c) ("In assessing the
adequacy of the evidence, the agency shoul d consi der how
much information is avail able, how credible it is given the
ci rcunmst ances, whether or not inportant allegations are cor-
roborated, and what inferences can reasonably be drawn as a
result.”); cf. Gaubert, 499 U S. at 329 (holding that Federa
Hone Loan Bank Board had discretion regardi ng appoint -
ment of receiver notw thstandi ng that governing statute "enu-
nmer ated specific grounds warranting an appoi ntnent," be-
cause "the determ nation of whether any of these grounds
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exi sted depended upon the opinion of the Board" (interna
guotation omtted)).

The HUD regul ati on's express del egation of discretion to
t he suspending official may al so, alone, satisfy Gaubert's
second requirenent--that the chall enged acti on be based on
consi derations of public policy. "When established govern-
mental policy, as expressed or inplied by statute, regul ation,
or agency guidelines, allows a Governnment agent to exercise
di scretion,"” Gaubert held, "it must be presumed that the
agent's acts are grounded in policy when exercising that
di scretion.” 499 U S. at 324. But it is hardly necessary to
rely on such a presunption here. HUD s regul ations pl ace
public policy at the forefront of the decision of the suspending
official. The official nust determ ne, for exanple, whether
the contractor's violations are "so serious as to affect the
integrity of an agency program" 24 CF.R s 24.305(b), and
whet her "[i]mmedi ate action is necessary to protect the public
interest,”" 24 CF.R s 24.400. See also 24 CF.R s 24.115
(stating that "[i]n order to protect the public interest, it is the
policy of the Federal CGovernnent to conduct business only
wi th responsi bl e persons,” and that debarnment and suspen-
sion "are appropriate neans to inplenment this policy"). As
t he decision to suspend a contractor is therefore "grounded in
the policy of the regulatory reginme," Gaubert, 499 U S. at 325,
it is protected by the discretionary function exception

IV

Apparently recogni zi ng that suspension itself is a discre-
tionary function, plaintiffs focus their primary attention not
on the suspension but on the investigation and audit that
preceded it. Although suspension may be discretionary, they
argue, standards of professional practice constrain HUD s
auditors during the investigatory phase and precl ude appli ca-
tion of the discretionary function exception

This argunent fails for two reasons. First, it is inpossible
to sever HUD s investigation fromthe subsequent suspension
inthe way plaintiffs urge. Second, even if the investigation
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could be severed, it, too, constitutes a discretionary function
under CGaubert.

A

In Gay v. Bell, we held that where the "all egation of
i nproper investigatory conduct is inextricably tied to the
decision to prosecute and the presentation of evidence,"” the
di scretionary function exception applies and preserves gov-
ernmental imunity. 712 F.2d 490, 516 (D.C. Gr. 1983); see
Moore, 65 F.3d at 196-97; FErnst v. Child & Youth Servs. of
Chester County, 108 F.3d 486, 488-89 (3d Cr. 1997). Gay
i nvol ved a suit brought by Acting FBI Director L. Patrick
Gay IIl1. Gay had been investigated and then indicted for
al l egedly authorizing warrantl ess searches of the homes of
friends and rel atives of Wat hernman Underground fugitives.
After the governnent agreed to dismss the indictnent, Gay
sued the prosecutors for the "inproper, tortious, and consti -
tutionally defective manner in which [the] investigation was
carried out." 712 F.2d at 515. In particular, he contended
that the Justice Departnment had conducted a grossly negli -
gent pre-indictnment investigation, and, as a result, failed to
present excul patory evidence and instead presented fal se and
m sl eadi ng evidence to the grand jury. 1d. at 495, 516.

On appeal, this court concluded that Gray's suit was barred
by the FTCA's discretionary function exception, because
there was "no neani ngful way in which the allegedly negli -
gent investigatory acts could be considered apart fromthe
totality of the prosecution.” 1d. at 516. The "gist of Gay's
conplaint,” we said, focused "on all eged causal |inks between
t he negligent investigation, the presentation of fal se and
m sl eadi ng evi dence, and the ultimte prosecution.” 1d. Un-
der those circunstances, "[s]eparating allegations in the com
pl aint that focus on the investigation fromthe ultinate prose-
cution nerely would el evate the formof Gay's conplaint
over its essence." Id.

In this case, as in GGay, the challenged investigation is
inextricably tied to the discretionary, quasi-prosecutorial deci-
sion to suspend plaintiffs from governmental contracting.

The conpl ai nt does not all ege any danmages arising fromthe

Page 9 of 15
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i nvestigation itself, but only harm caused by the suspension to
which it assertedly led. See First Am Conpl. p 200 (reciting
that plaintiffs were damaged by having to chal | enge w ongf ul
suspensi on, defend in debarnent proceedi ng, and appea

HUD decision); id. p 201 ("Sloan and Furby were further
actual | y damaged because during the period of their w ongful
suspensi on they were prevented from obtai ni ng any contract
work from HUD, were prevented from obtaining other con-

tract work as a result of the wongful suspension and suf-
fered in standing and professional reputation.” (enphasis
added)). At oral argunent, plaintiffs were given a further
opportunity to disentangle the investigation and suspensi on

by proffering an anendnment to the conplaint that would

all ege sone harmarising fromthe investigation that was
separate fromthe suspension itself; they were unable to do
so. Because the allegedly inproper investigation thus caused
no injury "distinct fromthe harm caused by the ultimte
prosecution itself,” the forner is not "sufficiently separable
from[the] protected discretionary decision[ ]" and "cannot by
itself support suit under the FTCA." Gay, 712 F.2d at 515
see CGeneral Dynamics, 139 F.3d at 1285-86 (hol ding discre-
tionary function exception protected Defense Departnent

audit where harmto plaintiff arose from subsequent crimna
prosecution).

B

Even if HUD s investigation of the Burns Heights project
were not inextricably linked to the plaintiffs' suspension, that
i nvestigation woul d nonet hel ess constitute a discretionary
function under the Gaubert test. W consider the two ele-
ments of that test bel ow

1
First, the sifting of evidence, the weighing of its signifi-

cance, and the nyriad other decisions nade during investiga-
tions plainly involve elements of judgnment and choice.1 That

1 See Sabow v. United States, 93 F.3d 1445, 1452-53 (9th Cir.
1996); Black Hlls Aviation, Inc. v. United States, 34 F.3d 968,

Page 10 of 15
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t he conduct at issue here was undertaken by investigators

and auditors rather than by Assistant Secretaries is irrele-
vant. In United States v. Varig Airlines, 467 U S. 797 (1984),
for exanmple, the Federal Aviation Admnistration (FAA) had
established a regul atory regi me of "spot checking" airplanes
for conpliance with safety standards. As the Suprene Court

| ater explained in Gaubert, Varig "held that not only was this
act discretionary but so too were the acts of agency enpl oy-
ees in executing the programsince they had a range of

di scretion to exercise in deciding howto carry out the spot-
check activity." Gaubert, 499 U S at 325 (citing Varig, 467
U S. at 820). The discretionary function exception, the Court
hel d, does not apply "exclusively to policymaki ng or planning
functions,”™ but rather extends as well to decisions nade at
the operational level. 499 U S at 325.

Plaintiffs insist that the Burns Heights investigation differs
fromothers because it took the formof an "audit.” "[T]he
actions of governnent auditors are not discretionary,” plain-
tiffs argue, "because conpliance with federal audit guidelines
is mandatory." Appellants' Br. at 14.2 It is true that the
I nspector CGeneral Act of 1978 commands O G auditors to
"conply with standards established by the Conptroller Gen-
eral of the United States for audits of Federal ... prograns,
activities, and functions.” 5 U S.C. app. 3, s 4(b)(1)(A). But
it is also clear that the auditing standards that plaintiffs
contend HUD transgressed | eave anple roomfor the exercise
of professional judgnent. See Gen. Accounting Ofice, Gov't

973-74 (10th Gr. 1994); Blakey v. U.S.S. lowa, 991 F.2d 148, 153-
54 (4th Cr. 1993); Pooler v. United States, 787 F.2d 868, 870-71 (3d
Cir. 1986).

2 Although terned an "audit,"” HUD s investigation was not a
"financial statenment audit" designed to determine conformty with
general | y accepted accounting principles, but rather a "program
audit"--a variety of "performance audit” intended to assess the
performance of a governnent program Conpare Gen. Accounting
Ofice, Gov't Auditing Standards s 2.4 (June 1994), with id.

s 2.7(b). See OReilly et al., Mntgonery's Auditing 23 (11th ed.
1994) (noting that programaudits are often not stated "in terns of
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Auditing Standards, at chs. 3, 6 (June 1994) [hereinafter Gov't
Audi ting Standards]; cf. Thor Power Tool Co. v. Commir of
Internal Revenue, 439 U. S. 522, 544 (1979) ("Accountants

| ong have recogni zed that 'generally accepted accounting
principles' are far frombeing a canonical set of rules that wll
ensure identical accounting treatnent of identical transac-
tions. 'Cenerally accepted accounting principles,' rather, toler-
ate a range of 'reasonable' treatnents, |eaving the choice

anong alternatives to nanagenent." (citation omtted)).3 In-
deed, those standards expressly state that "[a]uditors should
use sound professional judgnment in determning the stan-

dards that apply to the work to be conducted.” Gov't Audit-

ing Standards s 3.29.4

econom ¢ actions or events"” and "may at times stretch the definition
of auditing").

3 The principal standards that plaintiffs contend HUD vi ol at ed
are: Gov't Auditing Standards s 3.3 ("The staff assigned to con-
duct the audit should collectively possess adequate professiona
proficiency for the tasks required."); s 3.11 ("[T]he audit organiza-
tion and the individual auditors ... should maintain an independent
attitude and appearance."); s 3.31 ("Each audit organization ..
shoul d have an appropriate internal quality control system...");
s 6.2 ("Wrk is to be adequately planned.”); s 6.5(g) ("[Aluditors
should ... [i]dentify potential sources of data that could be used as
audit evidence and consider the validity and reliability of these
data."); s 6.22 ("Staff are to be properly supervised."); and s 6.46
("Sufficient, conmpetent, and relevant evidence is to be obtained to
afford a reasonabl e basis for the auditors' findings and concl u-
sions."). See generally Myore, 65 F.3d at 197 n. 15 (hol di ng t hat
deciding what is required by regulation directing prosecutors to
di scl ose "substantial" evidence "directly" negating the guilt of a
suspect "is itself a discretionary act").

4 See also O G HUD, Consolidated Audit Cuide for Audits of
HUD Prograns s 1-1 (Aug. 1997) ("This guide is not ... intended
to supplant the auditor's judgnment of audit work required.”); OVB
Circular A-133, Audits of Institutions of Hi gher Education and
O her Nonprofit Organizations, 55 Fed. Reg. 10,019, 10,021 (Mar
16, 1990) ("These principles, to the extent pernmtted by |aw, consti-
tute gui dance to be applied by agencies consistent with and within
the discretion, conferred by the statutes governing agency action.");
Am Inst. of Certified Pub. Accountants, Codification of State-
ments on Auditing Standards, AU s 110.04 (1995) ("In the observ-

Plaintiffs' argument here parallels that nade by the plain-
tiff in Gaubert, who sought damages for the alleged negli -
gence of Federal Home Loan Bank Board (FHLBB) officials
in the day-to-day managenment of a failing financial institution
Gaubert argued that the FHLBB' s actions fell outside the
di scretionary function exception "because they involved the
nmere application of technical skills and business expertise.”
499 U S. at 331. The Court rejected that argument, stating
that while "[i]t may be that certain decisions resting on
mat hemat i cal cal cul ati ons, for example, involve no choice or
judgrment in carrying out the calculations,” the FHLBB' s
actions "involved the exerci se of choice and judgnent" and
hence fell within the exception. 1d. The sanme is true here.5

As plaintiffs thenmsel ves point out, the heart of the auditing
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standards is the exhortation that "[d]ue professional care
shoul d be used in conducting [an] audit and in preparing
related reports.” Gov't Auditing Standards s 3.26; see id.

s 3.28 ("[E] xercising due professional care means using

sound judgnment in establishing the scope, selecting the neth-
odol ogy, and choosing tests and procedures for the audit.").
Plaintiffs endeavor to turn this point on its head, arguing that
because the use of sound professional judgment by auditors is
mandatory, no discretionis left to them The flawin this
argunent is that the Supreme Court has defined a "discre-

ance of generally accepted auditing standards, the independent
audi tor must exercise his judgnent in determ ning which auditing
procedures are necessary in the circunstances to afford a reason-
abl e basis for his opinion.").

5 This case is readily distinguishable from Appley Brothers v.
United States, 164 F.3d 1164 (8th Cr. 1999), upon which plaintiffs
heavily rely, in which the Eighth Crcuit held the discretionary
function exception inapplicable to an Agriculture Departnent in-
spector's failure to investigate grain shortages at a warehouse. The
court noted that "although the inspector had discretion in selecting
how he woul d investigate," under express regulations "he had no
di scretion not to undertake sone investigation.”™ 1d. at 1172 (em
phasis added). Plaintiffs' challenge here, by contrast, is to how
HUD i nvestigated at Burns Heights.
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tionary act” as "one that involves choice or judgnment." Gau-
bert, 499 U S. at 325 (enphasis added); see Mdore, 65 F. 3d at
197 (stating that "actions that require the prosecutor to
exerci se his professional judgnent ... are ... quintessential-
Iy discretionary"). Hence, plaintiffs' argunent reduces to
not hi ng nore than the untenabl e contention that auditors |ack
di scretion because they nmust exercise it.

2

Plaintiffs contend that even if the auditors' conduct does
i nvol ve an el enent of discretion, it "does not inplicate consid-
erations of public policy or involve the exercise of political
soci al, or econom c judgnent."” Appellants' Br. at 22. There-
fore, they argue, the audit fails Gaubert's second prong.
Agai n, we di sagree

HUD s audit of Burns Heights was part of a national audit
of | ead-based paint contracting activities. See Audit Report

at 2, 4. Its objective was to detern ne whet her |ead-based
pai nt abatement at the facility was in conpliance with the
denmolition contract. I1d. at 2. Pursuant to the sane auditing

standards cited by plaintiffs, one of HUD s responsibilities
was to determine "the extent to which the desired results or
benefits established by the | egislature or other authorizing
body are being achieved.” Gov't Auditing Standards s 2.7(b).
The audit concluded that the housing authority had "not
protected tenants or conmunity residents from potenti al

heal th problens from i nproper |ead-based paint renoval and

di sposal.” Audit Report at 3. Whether that conclusion is
correct or not, it unquestionably inplicates considerations of
public policy.

As was true of the first part of the discretionary function
test, satisfaction of the second is not limted to actions taken
at the policy-planning level. Thus, in Gaubert, the Court held
that the conduct of FHLBB enpl oyees "invol ved the kind of
policy judgment that the discretionary function exception was
designed to shield,"” notwithstanding that it consisted of day-

t o-day deci sions regarding the operations of a savings and
loan. Id. at 332. "[T]hose day-to-day 'operational' decisions
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wer e undertaken for policy reasons of primary concern to the
regul atory agencies,” the Court said, including preservation
of the assets of the institution "for the benefit of depositors
and shareholders.” 1d. (citation omtted). See also Varig,
467 U. S. at 815-820. The sane is true in this case: the
audi tors' decisions were undertaken for policy reasons of
significant concern to HUD, including the protection of ten-
ants living in HUD funded housing "from potential health

probl enms frominproper |ead-based paint renoval and di spos-
al." Audit Report at 3.6 Accordingly, the audit falls under
the aegis of the discretionary function exception to the FTCA

IV

Because the discretionary function exception applies to the
agency actions challenged by plaintiffs, the district court
| acked jurisdiction over their FTCA conplaint. The court's
di smssal of the conplaint is therefore

Af firned.

6 This distinguishes the HUD audit fromthe placenment of road
signs by the National Park Service, which we found to involve
engi neering rather than policy judgnent in Cope, 45 F.3d at 451-52.
See Berkovitz, 486 U S. at 545 (indicating that determ nations
i nvol ving the "application of objective scientific standards” do not
i nvol ve policy judgnment and are not covered by the discretionary
function exception); see also Black Hlls Aviation, 34 F.3d at 976
(hol ding that quick handling of crash investigation to facilitate
Arny activities involves policy judgnent); Blakey, 991 F.2d at 153
(hol ding that course of mlitary investigation "inplicates policy
consi derati ons").
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