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Assistant United States Attorney.

Bef ore: Edwards, Chief Judge, Henderson and Garl and,
Circuit Judges.

pinion for the Court filed by Chief Judge Edwards.

Edwar ds, Chief Judge: Appellants Leon Sloan, Sr. and
Jimm e Lee Furby were partners and owners of J& Reno-
vation Company ("J&L"), a small denvolition contracting com
pany specializing in interior denmolition. On August 18, 1995,
they received a notice fromthe United States Departnent of
Housi ng and Urban Devel opnent ("HUD') that the agency
was seeking debarment of Sl oan, Furby, and J&L from
government contracting for a period of five years based upon
al l egations of inproper clean-up and disposal of waste at a
public housing construction site. HUD issued suspensi ons
pending a final determ nation on the debarnent action. In
August 1996, a HUD Adm nistrative Law Judge ("ALJ")
denied the five-year debarnment and term nated the suspen-
sions. The ALJ, however, declined to void the suspensions ab
initio, and the Secretary of HUD affirmed this decision.

Sl oan and Furby sought relief in the District Court, claim
ing that the agency's failure to void the suspensions ab initio
vi ol ated the Admi nistrative Procedure Act ("APA"), and that
the actions of various HUD officials deprived them of due
process. In a second conpl aint agai nst individual HUD
officials, Sloan and Furby sought damages under Bivens v.

Si x Unknown Naned Agents of the Federal Bureau of

Narcotics, 403 U S. 388 (1971). The District Court, after
consolidating the cases, entered an order dism ssing the
consol idated conplaint. 1In a related, unconsolidated case,
Sl oan and Fur by brought clains pursuant to the Federal Tort
Cains Act ("FTCA"). Appellants' FTCA clains are the

subj ect of a separate appeal, Sloan v. United States Depart-
ment of Housi ng and Urban Devel opment, No. 99-5145,

heard on the sane day as this case.

Appel l ants raise two principal issues in the instant appeal.

Appel l ants' first claimis that HUD s refusal to void their
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suspensions ab initio was arbitrary and capricious. Appellee
HUD contends that there was anple evidence to support the
suspensions at the tinme they were inposed, as well as when

the case was heard by the ALJ. W disagree. HUD origi-

nal ly had based the issuance of the suspensions on three

di stinct charges. The debarnent proceedi ng concl usively
revealed that the first and third charges--relating to hazard-
ous waste contai nnent--were conpl etely unsupported. Fur-
thernmore, the ALJ did not find, and HUD does not argue,

that the second charge al one--relating to inproper disposa

of construction debris--would have supported issuance of the
suspensions. Finally, the Secretary's decision is devoid of
any good reason to justify the denial of the relief sought by
appellants. On this record, we hold that the agency's failure
to void the suspensions ab initio was arbitrary and capri ci ous.

Appel | ants' second cl aimchall enges the District Court's
finding that the APA's conprehensive renedi al structure
precl udes recognition of appellants' Bivens clainms. W need
not reach this issue, however, because we reject appellants
clai mthat individual HUD defendants violated their constitu-
tional rights to due process in conducting and supervising the
i nvestigations and prosecution associated with the suspen-
sions and debarnment proceedings. W therefore affirmthe
judgnment of the District Court dismssing the Bivens clains.

| . Background
A Fact ual Background

In 1989, the Al egheny County Housing Authority
("ACHA") received funds from HUD to perform noderni za-
tion work at the Burns Heights public housing project in
Duquesne, Pennsylvania. Part of the funding was intended
for | ead-based paint testing at the site. Because a previous
x-ray fluorescence ("XRF") test for |ead-based paint had
proven inconcl usive, ACHA prepared specifications calling for
the denolition contractor to assunme all existing painted sur-
faces contained | ead-based paint.
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In Novenmber 1992, M stick Construction, PBT ("M stick"),
in conjunction with its bid for denolition work at Burns
Hei ghts, reviewed ACHA's XRF test and hired an industrial
hygi enist to performa toxic characteristic |eaching procedure
("TCLP") test of Burns Heights wall debris. The TCLP test
established that the | ead content of the wall debris was
substantially less than the United States Environmental Pro-
tection Agency ("EPA") threshold for hazardous waste.
ACHA subsequently hired Mstick to performthe denolition
wor K.

In January 1993, before begi nning the denolition work,
M stick conducted a test of the air inside the Burns Heights
buil di ngs to determ ne whet her hazardous |evels of |ead were
present. The air test results indicated that |lead |evels were
significantly less than the Cccupational Safety & Health
Admi nistration ("CSHA") Iimt; Mstick therefore concl uded
t hat OSHA wor ker protection requirenents need not be
foll oned when work was done on the site. M stick provided
the TCLP and air test results to ACHA, and ACHA con-
firmed that hazardous | ead-based paint protocols were not
required for denolition work at Burns Heights. The parties
agreed, in witing, that the test results were "well within
EPA gui delines"” and that denolition waste from Burns
Hei ght s need not be di sposed of as contam nated waste.
M stick Inc. Proposed Hazardous Materials Wrk Plan for
the Burns Heights Project (Jan. 7, 1993), reprinted in Appen-
dix ("App.") 416, 419.

In February 1993, M stick subcontracted the interior deno-
l[ition work at Burns Heights to J&, the conpany owned by
appel l ants Sl oan and Furby. From February 1993 until My
1995, when J&L conpleted its denolition work, J& di sposed
of nost of its denolition debris in dunpsters provided by
M stick. For a period beginning in 1994, however, J&L
began separating plaster fromother denolition debris and
delivering it to an unapproved landfill (the "Perrone site").
Under the then applicabl e Pennsyl vani a regul ati ons, plaster
was defined as construction/denolition waste which had to be
dunped in an approved landfill. See 25 Pa. Code s 271.1
(1999) (adopted April 8, 1988, effective April 9, 1988). Appel -
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| ants were unaware of the change in state regul ations. See
Matter of Sloan, HUDBCA Nos. 96-C- 106-D3, 96-C 107-

D4, 96-C 108-D5, 1996 W 506267 (H U D.B.C A Aug. 30,

1996) (ALJ determ nation) (finding that appellants "woul d not
have dunped the plaster debris in an unapproved landfill if

t hey had been aware of the change in state regul ations").

Upon di scovering that a rival construction group was fol -
lowi ng and taping J&'s dunping activities, Mstick request-
ed J&L to discontinue disposing of plaster at the unapproved
site, which J& did. Mstick subsequently inforned the
Pennsyl vani a Departnment of Environnental Protection
(" Pennsyl vani a DEP") of the placenent of plaster at the
Perrone site. The Pennsyl vani a DEP determ ned that no
action was required.

In Novenber 1994, during an unrel ated HUD debar nent
proceedi ng, HUD received information that M stick was not
properly perform ng | ead-based pai nt abatenment at Burns
Hei ghts. Thereafter, two HUD officials, Mark Chandler, an
auditor in HUD s Ofice of Inspector Ceneral, and Dane
Nar ode, an attorney fromHUD s Ofice of Public and Indian
Housi ng, began investigating the denolition work at Burns
Hei ghts. Chandl er conducted the perfornmance audit.

Chandl er and Narode visited the Perrone site, where they
observed paint chips resenbling those fromthe Burns
Hei ghts project before allegedly being chased fromthe site
by its owner. Chandl er and Narode al so visited Burns
Hei ght s where they photographed J&'s failure to contain
dirt, dust, and paint chips. Chandler then spoke with Furby
on the tel ephone and also nmet with David MLean, Director
of Mai ntenance and Devel opment for ACHA. During the
| atter conversation, MLean m stakenly indicated that Burns
Hei ghts was an ACHA | ead- based paint project. Chandler
did not inquire as to whether there were hazardous | evels of
| ead at Burns Hei ghts nor whether |ead-based paint abate-
ment was bei ng perforned there.

Subsequent to his nmeeting with MLean, Chandl er received
from ACHA copies of the XRF test, the Novenber 1992
TCLP test, and the January 1993 air test. These tests
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clearly indicated that there were no hazardous |evels of |ead
present at Burns Heights, but Chandler was not qualified to
interpret or evaluate the test results. Amazingly, Chandler
did not ask either ACHA or Mstick what the test results
meant and he never spoke to Mstick or J& about whet her

t he subcontract covered | ead-based pai nt abatenment. Chan-
dler's final audit report, which was sent to HUD s Pittsburgh
Area Ofice on Cctober 18, 1995, stated, wi thout good basis,
that Mstick and J& had failed to properly performlead-
based paint abatenment; on this erroneous finding, Chandler's
report concluded that Mstick and J& had not perforned
demolition work at Burns Heights in accordance with contrac-
tual requirenents.

B. Admi ni strative Proceedi ngs

On August 18, 1995, three nmonths after the denolition
wor k at Burns Heights had been conpl eted, Assistant Secre-
tary for Public and I ndian Housi ng Joseph Shul di ner noti -
fied Sloan and Furby that they were suspended from al
HUD-r el at ed governnent contracting work and that HUD
was seeking a five-year debarnent from participation in
HUD- f unded construction work. The notice asserted that
the Departnent had information "indicating serious irregu-
larities in [J&'s] business dealings with the Government,"
nanely: (1) inproper cleanup of waste fromthe | ead-based
pai nt abatement process; (2) inproper disposal of construc-
tion debris fromthe denolition; and (3) failure to adhere to
contract requirenents or HUD Cui delines by allow ng haz-
ardous waste to be tracked outside of containment and al -
| owi ng workers to perform abatenent work wi thout proper
notification. See Letters from Joseph Shul dner, Assi stant
Secretary, HUD, to Jimme L. Furby, Leon Sloan, Sr., and
J&L Renovation Conpany (Aug. 18, 1995), reprinted in App.
151, 153, 155. George Dickey, a HUD Program O ficial in
the Ofice for Public and Indian Housi ng, processed the
sanctions against Mstick and J&L.

Appel | ants contend that, during discovery for the debar-
ment proceedi ng, they requested depositions of Assistant
Secretary Shul di ner and Di ckey. HUD opposed the deposi -
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tions and the ALJ denied the requests. Appellants also aver
that, during discovery, HUD failed to produce an exchange of
letters confirmng that ACHA did not find "sufficient grounds
to pursue a claimfor non-perfornmance, and that contam na-
tion and associated costs are non-existent." See Letter from
Ceorge Arendas, Executive Director, ACHA, to Paul LaMar-

ca, HUD Pittsburgh Area Ofice (Jan. 17, 1995), reprinted in
App. 174. Appellants argue that the failure to produce these
"excul patory docunents” hindered their efforts at the debar-
ment proceedi ng. See Appellants' Br. at 14.

On August 30, 1996, after a five-day adm nistrative hearing
the ALJ rejected the Governnent's case seeki ng debar ment
and term nated the suspensi ons agai nst J&., Sl oan, and
Furby. Matter of Sloan, 1996 W. 506267 (ALJ determ na-
tion). The ALJ specifically found that "there was not a |ead
hazard present at Burns Heights that woul d have made | ead-
based pai nt abatenent protocols necessary." 1d. The ALJ,
however, denied Sl oan and Furby's request to have their
suspensi ons voided ab initio. The ALJ's decision not to void
t he suspensions ab initio was based on an erroneous finding
that the witten contract docunments required Mstick to treat
the job as though there were hazardous |levels of |ead present
at Burns Heights. See id. After unsuccessfully appealing
the ALJ's ruling to the HUD Secretary, Sloan and Furby
filed suit in the District Court.

I1. Analysis
A The APA chal | enge

The di sputed suspensi on and debarnment actions in this case
arose pursuant to the federal regulations inplenmenting sec-
tion 3 of Executive Order 12549, 51 Fed. Reg. 6370 (1986),
whi ch provides that, to the extent permtted by | aw, Execu-
tive departnents and agencies shall participate in a govern-
ment -wi de system for nonprocurenent debarnent and sus-
pension. 24 CF.R s 24.100(a) & (b) (1995). Under the
appl i cabl e regul ati ons, debarnment and suspension are discre-
tionary nmeasures taken to protect the public interest and to
pronmote an agency's policy of "conduct[ing] business only
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wi th responsible persons.” 24 CF.R s 24.115(a) (1995).

The i ssuance of a suspension is a "serious action," hence it
"may be inposed only when: (1) [t]here exists adequate

evi dence of one or nore of the causes set out in s 24.405, and
(2) [i]mredi ate action is necessary to protect the public
interest." 24 CF.R s 24.400(b) (1995); see also 24 CF.R
s 24.405 (1995). A party who contests a suspension or possi -
bl e debarnment may request a hearing before an ALJ pursu-

ant to 24 CF. R s 24.313 (1995), followed by an appeal to and
di scretionary review by the Secretary pursuant to 24 C. F.R

s 24.314(c) (1995). Any review taken by the Secretary "shal
be based on the record of the initial hearing [before the ALJ]
and shall fully recite the evidentiary grounds upon which the
Secretary's determination is made." 24 C F.R s 24.314(e)
(1995).

The parties agree that judicial review of the Secretary's
final decision in this case is available pursuant to the Adm nis-
trative Procedure Act ("APA"), 5 U S.C ss 702, 704, 706
(1994). Appellants contend that the agency's refusal to void
their suspensions ab initio was arbitrary and caprici ous and
thus violated s 706(2)(A) of the APA, and that the agency's
adm ni strative procedures infringed their due process rights
in violation of s 706(2)(B) of the APA. W find nerit in
appel lants' first claim

Neit her party contests the applicability of the APA's "arbi-
trary and capricious" standard. Appellee urges, nonethel ess,
that our review of HUD s decision in the instant case should
be "highly deferential,” and "presunme the validity of agency
action." See Appellees' Br. at 15 (quoting Kisser v. C sneros,
14 F. 3d 615, 618 (D.C. Gr. 1994)). It is well-established that,
when conducting review under the "arbitrary and capri ci ous”
standard, a court may not substitute its judgnent for that of
agency officials; rather, our inquiry is focused on whet her
"the agency [ ] examine[d] the relevant data and articul ate[d]

a satisfactory explanation for its action including a 'rationa
connection between the facts found and the choice nade." "
Motor Vehicle Mrs. Ass'n v. State Farm Mut. Auto. Ins. Co.
463 U. S. 29, 43 (1983) (quoting Burlington Truck Lines, Inc.

v. United States, 371 U. S 156, 168 (1962)). CQur deference to
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agency deci si onmaki ng does not require us, however, to coun-
tenance an agency's failure to "consider[ ] ... relevant fac-
tors" or "clear error[s] of judgnent.” Id. (quoting Bowran
Transp., Inc. v. Arkansas-Best Freight Sys., Inc., 419 U S.
281, 285 (1974)).

On the basis of the record before us, we find that HUD s
decision not to void the suspensions ab initio cannot with-
stand review, because the decision cannot be squared with the
appl i cabl e regul ati ons and, al so, because the decisions of the
ALJ and the Secretary fail to "articulate a satisfactory expl a-
nation for [the agency's] action including a 'rational connec-
tion between the facts found and the choice nade.' " State
Farm 463 U. S. at 43 (quoting Burlington Truck Lines, Inc.

371 U.S. at 168).

Under the applicable regulations, a suspension is justified
only when there is "adequate evidence" of wongdoing and
"imredi ate action is necessary to protect the public interest."
24 C.F.R s 24.400(b). "In assessing the adequacy of the
evi dence, the agency shoul d consi der how much information is
avai l abl e, how credible it is given the circunstances, whether
or not inportant allegations are corroborated, and what infer-
ences can reasonably be drawn as a result.” 24 CF.R
S 24.400(c) (1995). Moreover, the agency's "assessnent
shoul d i nclude an exami nation of basic docunents such as
grants, cooperative agreenents, |oan authorizations, and con-
tracts.” 1d. In applying these regul ations, the ALJ and the
Secretary are required to consider both whether there is
adequate justification for the suspensions at the time they are
i ssued, and whether, in light of the evidence adduced at the
debarment hearing, there is good reason to ternminate the
suspensions. See 24 C.F.R ss 24.313, 24.314 (1995).

Many years ago, in Horne Brothers, Inc. v. Laird, 463 F.2d
1268 (D.C. Cir. 1972), Judge Leventhal had occasion to con-
strue what it neans for an agency to have "adequate evi-
dence" to justify the "suspension" of a governnent contrac-
tor:

The "adequate evi dence" showi ng need not be the kind
necessary for a successful crimnal prosecution or a
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formal debarment. The matter may be |likened to the

pr obabl e cause necessary for an arrest, a search warrant,
or a prelimnary hearing. This is |less than nmust be
shown at the trial, but it nmust be nore than uncorrob-
orated suspicion or accusation

Id. at 1271. (Ooviously, as Horne Brothers suggests, "[a]
qguestion of judgnment is involved" in any agency decision

to i ssue a suspension. Id. What is noteworthy here, how
ever, is that, under the controlling regul ations, there can
be no suspension without "adequate evidence," the necessi-
ty of "immediate action...to protect the public interest," a
consi derati on of "whether or not inportant allegations are
corroborated," "an exami nation of basic docunents,” and a
determ nation, based on "all avail able evidence,"” that rea-
sonabl e i nferences of w ongdoing can be drawn. 24

C.F.R ss 24.400, 24.410 (1995).

At the hearing before the ALJ, the CGovernnment withdrew
the third ground for debarnment and suspension--failure to
adhere to contract requirements or HUD Gui del i nes--recog-
ni zing that the agency had nothing concrete upon which to
justify this charge. The ALJ subsequently dism ssed the
first charge--inproper cleanup of waste fromthe | ead-based
pai nt abatement process--finding no basis in the record.
Matter of Sloan, 1996 W. 506267 (ALJ determ nation). This
left only the charge that J& had inproperly disposed of
construction debris fromthe denolition. The ALJ did not
find, and appell ee does not argue, that this single remining
charge provided cause for the suspensions. Rather, appellee
asserts that the decision not to void the suspensions ab initio
shoul d be uphel d because the adm nistrative judge found
appel l ants and Mstick largely to blanme for the m sunder-
standings leading to the faulty audit and resulting sanctions.
The suggestion that appellants should bear the onus of
HUD s poor investigatory work is ridiculous. Had HUD
officials been nore precise in their investigation, they would
have di scovered that the Novenber 1992 TCLP test and the
January 1993 air test clearly established that there were no
hazardous | evels of |ead present at Burns Heights. The
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auditor had only to exam ne the test results or request
assistance with their interpretation

W al so reject appellee's related argunent, that the deci-
sion not to void the suspensions ab initio rests on the ALJ's
concl usi on that governnent investigators had been m sl ed
into thinking that | ead abatenment was part of the disputed
contract because the change in contract specification regard-
ing | ead abatenent had not been captured in a witten
anendnment. See Appellees' Br. at 20-21. The ALJ's finding
on this point is sinply wong; the record is clear that the
parties had agreed in witing that denmolition waste from
Burns Hei ghts need not need be di sposed of as contami nat ed
waste. See Mstick Inc. Proposed Hazardous Materials Wrk
Plan for the Burns Heights Project, reprinted in App. 416,
419 (Jan. 7, 1993).

VWhat ever agency officials may have thought about the case
agai nst the appel |l ants when the suspensi ons were issued,
their view of the case should have changed rather dranmatical -
ly following the hearing before the ALJ. The hearing nade
it clear that the initial finding of probable cause was flinsy at
best, riding on the heels of a hastily-conducted and technical -
ly-flawed audit. In other words, even if HUD officials
t hought they had nore than "uncorroborated suspicion or
accusation"” at the time when the suspensions were issued, it
was abundantly clear at the conclusion of the hearing that
there had been no basis at the outset to suspend appell ants.
It was therefore arbitrary and capricious for the agency to
deny full relief to appellants.

CGovernnment contracti ng has become an economi ¢ mai nst ay
for a nunber of commercial enterprises. |t goes w thout
sayi ng, therefore, that disqualification fromgovernnment con-
tracting is a very serious matter for these busi nesses. See
Gonzal ez v. Freeman, 334 F.2d 570, 574 & n.5 (D.C. Cir.
1964). 1In this case, appellants have endured econom c | osses,
professional indignities, and injuries to their reputations, and
t hese sufferings no doubt will continue to |inger so |ong as
appel l ants are tarni shed by an official record suggesting that
they engaged in "serious irregularities" in their business
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dealings with the Governnment. Even the applicable regul a-
tions recogni ze the potentially harsh consequences that flow
from suspension, for they make it clear that "[s]uspension is a
serious action"” that should be inposed only "when it has been
determ ned that inmrediate action is necessary to protect the
Governnment's interest.” 24 CF.R s 24.410(c).

In this case, appellants' claimfor relief was sufficiently
conpel ling that the Secretary granted review specifically to
consi der the follow ng question: "Under what circunstances
is it appropriate for the Secretarial designee to void a suspen-
sion ab initio when, in hindsight, it is clear that the Respon-
dents are not guilty of the charges that led to the suspen-
sion?" Matter of Sloan, HUDBCA Nos. 96-C 106-D3, 96-C
107-D4, 96-C- 108-D5 (Nov. 18, 1996) (order granting respon-
dent's petition for secretarial review); see also Matter of
Sl oan, HUDBCA Nos. 96- C 106-D3, 96-C- 107-D4, 96-C
108-D5 (Dec. 18, 1996) (order on Secretarial review), reprint-
ed in App. 452 n.1. It is not surprising that the Secretary
accepted discretionary review of the appellants' adm nistra-
tive appeal, for the Secretary's decision does not doubt the
availability of the relief sought by appellants. See Matter of
Quillen, HUDBCA No. 91-1739-DB, 1992 W 45853
(HUDB.CA Feb. 28, 1992) (ALJ determ nation). \What is
surprising, however, is the Secretary's treatnent of appel-
lants' claim

It is clear that there was no need for "imedi ate action" to

be taken agai nst appellants. See 24 C.F. R s 24.400(b)(2).
The Secretary's decision does not suggest that appellants
shoul d have been suspended for the allegations that pronpted
the first and third charges. And the Secretary acknow edges
that appellants' alleged inproper activity in connection with
t he second charge--placing debris in an unapproved | andfill--
had ceased before the issuance of the suspensions. |n other
words, the Secretary could not find that there was adequate
evi dence that appellants |acked "present responsibility" when
t he suspensi ons were issued. Nonetheless, the Secretary's
deci si on suggests that appellants' "past irresponsible acts” in
connection with the second charge justified the suspensions.
See Matter of Sloan (order on Secretarial review), reprinted
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in App. 454. This is a specious conclusion. First, the
Secretary's decision sinply ignores the requirenment that
there nust be a real need for imediate action to protect the
public interest in order to justify a suspension. Further-
nore, as noted above, the Covernnent does not contend that

t he second charge agai nst appellants, w thout nore, could
have warranted suspensions, so the Secretary's reason for
refusing to void the suspensions ab initi o makes no sense.

The Secretary's decision is at best a half-hearted attenpt
to address appellants' claimfor relief. And, as is true with
portions of the ALJ's decision, the Secretary's decision seens
to blane the appellants for the blunders conmtted by agency
i nvestigators. 1In short, the decision fails to "articulate a
sati sfactory explanation for [the agency's] action including a
"rational connection between the facts found and the choice
made.' " State Farm 463 U.S. at 43 (quoting Burlington
Truck Lines, Inc., 371 U.S. at 168). Accordingly, we find the
agency's action to be arbitrary and capri ci ous.

Because we find that the decision not to void the suspen-
sions ab initio was arbitrary and capricious, we need not
linger on appellants' alternative argunent that HUD vi ol at ed
the due process rights of Sloan and Furby by failing to
produce critical w tnesses and HUD docunents. "An agency
may not inmpose even a tenporary suspension w thout provid-
ing the "core requirenments' of due process: adequate notice
and a neani ngful hearing." Conmercial Drapery Contrac-

tors, Inc. v. United States, 133 F.3d 1, 6 (D.C. Cr. 1998); see

al so Reeve Aleutian Airways, Inc. v. United States, 982 F.2d
594, 595, 599-602 (D.C. Gr. 1993). In the instant case, the
procedures foll owed by HUD adequately saf eguarded appel -

| ants' due process rights.

B. The Bi vens cl ai ns

In asserting their Bivens clains for noney damages
agai nst individual HUD def endants, appellants charge that
HUD officials violated their due process rights in conducting
and supervising the audit, processing and issuing the sanc-
tions, and prosecuting the suspensions. The District Court
hel d that any Bivens renedy was precluded by the availabili-
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ty of relief under the APA. Exam ning the APA, the District
Court found it to be a conprehensive renmedi al schenme for

adm ni stering public rights which did not inadvertently omt
damage renedies for certain claimnts.

W& need not deci de whether the APA precludes appellants
Bi vens cl ai ns, because we find that appellants have failed to
allege the violation of a constitutional right. The focus here,
in contrast to the APAclaim is on the investigation into
appel l ants' all eged nmi sdeeds as well as the decisions to pro-
cess and enforce the adm nistrative sanctions--not the result-
ing records of suspension. Indeed, with the exception of the
cl ai m agai nst Attorney Narode for prosecution of the admnis-
trative action, all of appellants' Bivens clainms center mainly
on the investigations conducted before the adm nistrative
heari ng.

Appel l ants maintain that the di sputed investigations and
prosecution by government officials violated their due process
rights. The law is clear, however, that "there is no constitu-
tional right to be free of investigation,” United States v.
Trayer, 898 F.2d 805, 808 (D.C. Gr.), cert. denied, 498 U. S
839 (1990), and appellants have not shown that the investiga-
tion was part of a scheme or conspiracy to deprive them of
their constitutional rights. See, e.g., Anthony v. Baker, 767
F.2d 657, 662 (10th Cr. 1985).

Appel | ants contend that individual HUD enpl oyees contra-
vened the broad standards incorporated in HUD s Consol i dat -
ed Audit CGuide for Audits of HUD Programs, but these
al l eged viol ati ons do not support a claimfor denial of due
process. See, e.g., Schweiker v. Hansen, 450 U S. 785, 789,
reh' g denied, 451 U S. 1032 (1981) (stating that Social Securi-
ty Administration clains manual, as opposed to official regu-
| ati ons, had no legal force); Kugel v. United States, 947 F.2d
1504, 1507 (D.C. Gir. 1991) (departnment guidelines "do not
create a duty in favor of the general public"); Lynch v.
United States Parole Conmin, 768 F.2d 491, 497 (2d Gir.
1985) (finding that Police Conm ssion internal procedures
manual did not create due process rights enforceable in
court). We therefore conclude that the errors conmtted by
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HUD officials during their investigation of appellants did not
rise to the level of constitutional infringenent.

Furthernore, as noted above, appellants were given clear
noti ce of the charges against themand a fair opportunity to
prepare a defense; they were then afforded extensive rights
to a full hearing before an ALJ, during which the Govern-
ment carried the burden of proof, followed by an appeal to
the Secretary and then judicial review In other words, they
were given a full panoply of due process protections to
redress any preceding m stakes that may have occurred
during the agency investigations. Assum ng, arguendo, that
appel | ants had cogni zabl e property or liberty interests justify-
i ng due process protections, see, e.g., AOd Domnion Dairy
Prods. v. Secretary of Defense, 631 F.2d 953 (D.C. G r. 1980),
t he postdeprivation procedures provided under HUD regul a-
tions were nore than enough to satisfy the requirenents of
procedural due process. See Hudson v. Pal mer, 468 U.S.

517, 533 (1984); see also Stuto v. Fleishman, 164 F.3d 820,
825 (2d Cir. 1999) (quoting Hudson, 468 U.S. at 533) ("[T]he
negligent or intentional deprivation of property through the
random and unaut hori zed acts of a state or federal enployee
does not constitute a deprivation of due process if 'a neaning-
ful postdeprivation renedy for the loss is available.' ").

Finally, appellants' clains against Attorney Narode for
prosecution of the adm nistrative sanctions fail because of
absolute immunity. See Butz v. Econonou, 438 U.S. 478,

516-17 (1978); Inbler v. Pachtman, 424 U.S. 409, 424-29
(1976). In Butz, the Court held that, in general, federa
executive officials charged with constitutional violations were
entitled only to qualified immunity. See Butz, 438 U. S at

507. The Court noted, however, that there were "sone

of ficials whose special functions require[d] a full exenption
fromliability," id. at 508, and observed that the adjudicatory
process within federal adm nistrative agencies "share[d]

enough of the characteristics of the judicial process that those
who participate in such adjudication should al so be inmune
fromsuits for damages.” 1d. at 512-13. Finding "no sub-
stantial difference between the function of the agency attor-
ney in presenting evidence in an agency hearing and the
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function of the prosecutor who brings evidence before a

court,” id. at 516, the Court granted absolute immunity to
federal attorneys whose duties in admnistrative proceedi ngs
were functionally simlar to those of a prosecutor. See id. at
517. W recognize a fortiori that the actions taken to enforce
t he sanctions agai nst Sl oan and Furby, such as presenting

evi dence at the adm nistrative hearing, deserve no |ess pro-
tection fromsuit.

In view of our conclusion that appellants have not all eged
the violation of a constitutional right, we need not determ ne
whet her appel |l ants' Bivens clains are precluded by the APA
This court has suggested that a Bivens action may be fore-
cl osed where the possibility of judicial review under the APA
along with other "statutes, executive orders and regul ations,"
provi des a meani ngful remedy. Krodel v. Young, 748 F.2d
701, 712-13 & 712 n.6 (D.C. Gr. 1984), cert. denied, 474 U S
817 (1985). The Government, however, did not suggest that
Krodel was applicable here.

I1'l. Conclusion

For the foregoing reasons, the judgnment of the District
Court is affirnmed in part and reversed in part. The agency's
refusal to void appellants' suspensions ab initio was arbitrary
and capricious and is accordingly reversed. The case is
hereby remanded to the agency with instructions to nake
voi d appel l ants' suspensions ab initio.

Page 16 of 16

So ordered.
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