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Robert Giffin, Director, Horace G Sneed, Assistant D -
rector, and F. Thomas Eck, |V, Senior Trial Attorney.

Chrys D. Lenon, John J. GIl and Mchael F. Crotty were
on the brief for amci curiae Anerican Bankers Associ ati on
and Associ ati on of Banks in | nsurance.

Scott A. Sinder argued the cause and was on the brief for
appel | ees.

Before: Sentelle, Henderson and Rogers, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Sentelle.
Circuit Judge Henderson concurs in the result.

Sentelle, Crcuit Judge: |In 1864, Congress granted na-
tional banks the power to "exercise ... all such incidenta
powers as shall be necessary to carry on the business of
banki ng." Act of June 3, 1864, ch. 106, s 8, 13 Stat. 99, 101
(codified at 12 U.S.C. s 24 (Seventh) (1994)). Fifty-two years
| ater, Congress enlarged that grant by conferring the power
to act as general insurance agents to national banks |ocated in
towns with a population not in excess of five thousand. See

Act of Sept. 7, 1916, ch. 461, 39 Stat. 752, 753-54 (codified at

12 U.S.C. s 92 (1994)). 1In 1999, Congress further enlarged
bank powers by allow ng financial subsidiaries of "well capi-
talized and well managed"” national banks to engage in a w de
variety of insurance activities both as an agent and broker
G amm Leach-Bliley Act, Pub. L. No. 106-102, ss 103(a),

121, 113 Stat. 1338, 1342-50, 1373-81 (1999).

The O ficer of the Conptroller of the Currency ("Conptrol -
ler" or "OCC'), defendant-appellant here, determ ned in 1997
that all national banks may sell as agent general casualty
i nsurance to protect against the risk of crop |oss, under sole
authority of the original 1864 grant of power. Appellees,
| ndependent | nsurance Agents of America, Inc., Nationa
Associ ation of Professional |nsurance Agents, Inc., Nationa
Associ ation of Life Underwiters, National Association of
Mut ual I nsurance Conpanies, and Crop | nsurance Research
Bureau (collectively "I AA*), filed suit in the district court
claimng that this interpretation was incorrect as a matter of
law. The district court agreed and granted summary j udg-

ment for appellees in an order signed March 23, 1999. See

I ndependent Ins. Agents of Am, Inc. v. Hawke, 43 F. Supp

2d 21 (D.D.C. 1999). The Conptroller appeals, joined by two
associ ations representing banking interests as am ci curi ae.
We affirm

| . Background
A. History

Nat i onal banks, being creatures of statute, possess only
t hose powers conferred upon them by Congress. See Texas
& Pac. Ry. Co. v. Pottorff, 291 U S. 245, 253 (1934); First
Nat'| Bank of Charlotte v. National Exch. Bank of Baltinore,
92 U.S. 122, 128 (1875). The National Bank Act of 1864, Act
of June 3, 1864, ch. 106, 13 Stat. 99 (codified as anmended in
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scattered sections of 12 U S.C. ), as anended, provides for the
chartering of national banks. As part of this statutory re-
gime, 12 U S.C. s 24 (Seventh) confers the foll owi ng powers
upon nati onal banks:

[ Nati onal banks shall have the power] [t]o exercise ..

all such incidental powers as shall be necessary to carry
on the business of banking; by discounting and negoti at -
ing prom ssory notes, drafts, bills of exchange, and ot her
evi dences of debt; by receiving deposits; by buying and
selling exchange, coin, and bullion; by |oaning noney on
personal security; and by obtaining, issuing, and circul at-
ing notes. ...

12 U.S.C. s 24 (Seventh) (1994). The nost pertinent phrase

to this case is "all such incidental powers as shall be neces-
sary to carry on the business of banking"; the follow ng
enuneration of powers is only illustrative and the Conptrol -
ler may authorize additional activities if enconpassed by a
reasonable interpretation s 24 (Seventh). See NationsBank

v. Variable Annuity Life Ins. Co., 513 U S. 251, 258 n.2 (1995)
("VALIC'); Anerican Ins. Ass'n v. Oarke, 865 F.2d 278,

281-82 (D.C. Gr. 1988).

The Conptroller's authority to confer "all such incidenta
powers as shall be necessary to carry on the business of
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banki ng" has been interpreted to nmean powers "convenient or
useful in connection with the perfornmance of one of the bank's
established activities pursuant to its express powers...."
Arnold Tours, Inc. v. Canp, 472 F.2d 427, 432 (1st Cr. 1972).
VWhet her a particul ar banki ng device's nomencl at ure harkens

to traditional banking activities is not dispositive. Instead,
the "powers of national banks nust be construed so as to

permt the use of new ways of conducting the very old

busi ness of banking."” MM Leasing Corp. v. Seattle First

Nati onal Bank, 563 F.2d 1377, 1382 (9th Gr. 1977).

For exanple, in M&M Leasing, the Ninth Crcuit upheld
the Conptroller's determ nation that national banks may
"l ease" personal property when the transaction is functionally
identical to a secured loan. See id. at 1380, 1383. Simlarly,
in Amrerican Insurance Association, we held that nationa
banks may offer "municipal bond insurance"” which was actu-
ally the functional equivalent of a standby letter of credit, a
traditional banking device. See 865 F.2d at 281-84.

I n I ndependent Bankers Ass'n of America v. Heimann
613 F.2d 1164 (D.C. Cir. 1980), we recognized the right of
nati onal banks to offer "credit life insurance.” That product
nanes the bank as beneficiary, not the bank custoner, and is
a principal formof security for consuner |oans. W noted

that "[u]nlike other forns of insurance coverage ... credit
life insurance is a limted special type of coverage witten to
protect loans."” 1d. at 1170. Because credit life insurance is

"essential where ordinary |oans on personal security are

i nvol ved" and does not "involve the operations of a genera

life insurance business,” we approved of the activity. 1d.; see
al so First Nat'l Bank of Eastern Arkansas v. Taylor, 907

F.2d 775 (8th G r. 1990) (upholding authority of banks to sel
"debt cancellation contracts” to extinguish | oan debts in the
event of death).

Even in light of the interpretations of s 24 (Seventh)
uphel d in the above cases, however, when the OCC has
undertaken to authorize national banks to sell general fornms
of insurance it has run into trouble. 1In 1916, Conptroller
John Skelton WIlians asked Congress to augnment the pow
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ers of national banks to offer insurance. 1In his view, nationa
banks |l ocated in "country towns and villages" were in need of
addi ti onal sources of revenue and should be allowed to nore
fully conpete with state chartered banks. Citing s 24 (Sev-
enth), the Conptroller noted a hurdle to his goal: "Nationa
banks are not given either expressly nor by necessary inpli-
cation the power to act as agents for insurance conpa-
nies...." To resolve this situation, the Conptroller asked
Congress to grant insurance agency power to national banks,

but only those located in small towns. |In his view, "it would
be unwi se and therefore undesirable to confer this privilege
general |y upon banks in large cities where the legitimte

busi ness of banking affords anple scope for the energies of
trai ned and expert bankers."” 53 Cong. Rec. 11,001 (1916).

Congress acted on the Conptroller's request. It passed an
anendnment to the Federal Reserve Act, Act of Sept. 7, 1916,
ch. 461, 39 Stat. 752 (codified at 12 U . S.C. s 92 (1994)), which
provi des:

In addition to the powers now vested by law in the

nati onal banki ng associ ati ons organi zed under the | aw of
the United States any such association | ocated and doi ng
busi ness in any place the popul ati on of which does not
exceed five thousand i nhabitants ... may, under such

rul es and regul ations as may be prescri bed by the Conp-
troller of the Currency, act as the agent for any fire, life,
or other insurance conpany authorized by the authorities
of the State in which said bank is |ocated to do business
in said State, by soliciting and selling insurance and
collecting prem uns on policies issued by such compa-

ny. ...

12 U.S.C. s 92. Briefly put, this statute authorizes only
t hose national banks |ocated in towns of 5,000 or |ess to sel
i nsurance as an agent.

In light of this statutory framework, both the Fifth and
Second Circuits have rejected attenpts by the Conptroller to
aut horize all national banks to sell insurance, purportedly
under the authority of the incidental powers clause of s 24
(Seventh). See Saxon v. Ceorgia Ass'n of Indep. Ins. Agents,
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Inc., 399 F.2d 1010 (5th Cir. 1968); Anerican Land Title
Ass'n v. Carke, 968 F.2d 150 (2d Gr. 1992) ("ALTA").1

In Saxon, the Conptroller decided, wthout further con-
gressional authorization, that " '[i]ncidental to the powers
vested in themunder 12 U S.C. Section[ ] 24 ..., National
Banks have the authority to act as agent in the issuance of
i nsurance which is incident to banking transactions.' " Sax-
on, 399 F.2d at 1012 (quoting O C.C. Ruling No. 7110). The
ruling was not limted to | ocales of |ess than 5,000 persons. A
group of insurance agents brought a decl aratory judgnment
action asking the court to hold the Conptroller's ruling
unlawful. On appellate review, the Fifth Crcuit held that
s 24 (Seventh) could not confer general insurance powers
when considered in conjunction with the inplications of s 92.
See id. at 1013-16. Judge Thornberry's concurrence shed

light on the basic dilenma: "From an econom c standpoint, it
may be unfortunate that this Court is interfering with the

expansi on of national banks ..., but the banks should | ook to
Congress, not the Conptroller.” 1d. at 1021 (Thornberry, J.,

concurring specially).

The scenario was simlar in the Second Circuit ALTA case.
There, the OCC issued an interpretative letter in 1986 all ow
ing any national bank to act as agent in the general sale of
title insurance. See ALTA, 968 F.2d at 151. Relying on this
interpretation, the Conptroller authorized a national bank to
sell title insurance as agent to borrowers and |l enders in
connection with real estate |oans nade by the bank. The
Comptroller attenpted to distinguish Saxon on the grounds
that title insurance, unlike the broader range of activities

1 Two other circuits have enbraced the sane readi ng of nationa
banki ng statutes as Saxon and ALTA w t hout discussion. See
Conmi ssioner v. Morris Trust, 367 F.2d 794, 795 (4th Cir. 1966)
("[A] national bank is prohibited fromoperating an insurance
department except in towns having a popul ation of not nore than
5000 i nhabitants."); First Sec. Bank of Utah, N A v. Conm ssion-
er, 436 F.2d 1192, 1195-96 (10th Cr. 1971) (citing Saxon and
Morris Trust), aff'd, 405 U S. 394 (1972). The Suprene Court has
recogni zed this case law, but has had no occasion to pass on the
issue. See VALIC, 513 U S. at 260-61; Conm ssioner v. First Sec.
Bank of Utah, N A, 405 U S. 394, 401-02 (1972).

aut hori zed in Saxon, was essential to a bank's ability to
provide financing. The Second Circuit rejected this interpre-
tation, noting that the Saxon court did not |ook to the nature
of the insurance activity authorized. See id. at 155-57.
Rat her, the ALTA court recogni zed that s 92 applies to "any

i nsurance conpany,"” and that "a title insurance conpany
is surely an insurance conpany."” 1ld. at 156 (internal quota-
tion marks omtted). The court held that even if s 24
(Seventh) could be read to enconpass the general sale of title
i nsurance, s 92 precluded such a reading.

B. The Present Controversy
The facts of this case are a rerun of those in Saxon and

ALTA. Though the OCC is surely famliar with its past
defeats, it seens determ ned to repeat them
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On Decenber 29, 1997, the OCC issued a letter ruling that
"a national bank may offer, as agent, nultiple peril crop
i nsurance and hail/fire insurance (collectively, 'crop insur-

ance')...." (footnotes omitted). The product insures agai nst
"unavoi dabl e | osses on crops, including | osses due to drought,
excess noisture, insects, disease, flood, hail, wnd and frost."

If a farner's average yield drops below the insured | evel, the
i nsurance conpany pays the difference directly to the farner.

The Conptroller ruled that the sale of crop i nsurance was
wi thin the "busi ness of banking" for three reasons: (1) crop
insurance is simlar to credit-related insurance which banks
may offer and is a "logical outgrowh" of the bank's power to
make | oans because it assists banks in making recovery from
borrowers; (2) crop insurance is sonething that benefits
farnmers and banks by protecting against risks; and (3) the
risks are simlar to those already borne by national banks in
the sale of insurance authorized under 12 U. S.C. s 92 or
el sewhere. The Conptroller further concluded that even if
the sale of crop insurance was not part of the business of
banking, it was "incidental"” to that business. |In a footnote,
the agency stated that the prior circuit decisions in Saxon
and ALTA were not applicabl e because those decisions were
only concerned with "broad forns" of insurance.
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The district court rejected the Conptroller's interpretation
Cting Saxon and ALTA approvingly, and relying on the
i nterpretative cannons of giving each provision of a statute
meani ng and expressi o unius est exclusio alterius, the court
reasoned that s 92 was "intended to remedy what Congress
saw to be the imted powers of section 24 (Seventh)" and
t hus conpell ed the conclusion that all national banks did not

have general insurance powers. |IAA 43 F. Supp. 2d at 24.
The court rejected the suggestion that "crop insurance" is
actually a credit-related product, like the credit-life insurance

approved in Heimann. See id. at 25-26. Unlike the product
i n Hei mann, payable to the bank, crop insurance protects
farnmers and does not guarantee repaynment to lenders like a
traditional security device.

Il1. Analysis

VWhen interpreting the nmeaning of a federal statute adm n-
istered by a single agency, we engage in the two-step inquiry
of Chevron U.S.A Inc. v. NRDC, 467 U S. 837, 842-43 (1984).

At the first step, we inquire into whether Congress has
directly spoken to the precise question at issue. |If it has, we
must give effect to that express intent. Wen perform ng

this first step, we enploy traditional tools of statutory con-
struction. See id. at 843 n.9; |INS v. Cardoza-Fonseca, 480

U S. 421, 446 (1987). |If the statute before us is silent or
anbi guous on the precise issue, we proceed to the second

step, where we will defer to the agency's interpretation of the
statute if it is reasonable and consistent with the statute's
purpose. See, e.g., Nuclear Info. Resource Serv. v. Nuclear
Regul atory Commin, 969 F.2d 1169, 1173 (D.C. Gr. 1992) (en
banc) . 2

2 1n Christensen v. Harris County, _ S . , 2000 W
504578 (U.S. May 1, 2000), decided after oral argument in this case,
the Suprene Court held that agency interpretations voiced in
opinion letters "do not warrant Chevron-style deference.” 1d. at *6.
Instead, they are "entitled to respect” under Skidnore v. Swift &
Co., 323 U S. 134, 140 (1944), "but only to the extent that those
interpretati ons have the 'power to persuade.' " Christensen at *6
(quoting Arabian Anerican G| Co., 499 U S. 244, 256-58 (1991)).
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In this case, our inquiry is whether the "all such incidenta
powers" | anguage of s 24 (Seventh) includes the power of
banks to sell crop insurance. Wile the word "incidental"”
may be a poster child for anbiguity, we find that it is not
anbi guous in the context of general insurance activities. A
broad statute when passed "may have a range of plausible
meani ngs, " but subsequent acts can narrow t hose meani ngs
"where the scope of the earlier statute is broad but the
subsequent statutes nore specifically address the topic at
hand." FDA v. Brown & WIIlianson Tobacco Corp., 120
S. . 1291, 1306 (2000); see also GA. Endlich, A Conmen-
tary on the Interpretation of Statutes s 399 (1888) ("[T]he
speci al nention of one thing indicates that it was not intended
to be covered by a general provision which would otherw se
include it."). Just so here. Because s 92 expressly grants
nati onal banks |located in small towns the general power to
sell insurance as agent, reading s 24 (Seventh) to authorize
the sale of insurance by all national banks transgresses both
common sense and two traditional rules of statutory interpre-
tation: the presunption agai nst surplusage and expressio
uni us est exclusio alterius.

A broad reading of s 24 (Seventh) to allow the general sale
of insurance by national banks would render at |east two
other related statutes neaningless, in violation of the "end-

lessly reiterated principle of statutory construction ... that
all words in a statute are to be assigned neani ng, and that
nothing therein is to be construed as surplusage.” Q -Zhuo

v. Meissner, 70 F.3d 136, 139 (D.C. GCr. 1995); see also
Hal verson v. Slater, 129 F.3d 180, 185 (D.C. Cr. 1997)

(" Congress cannot be presuned to do a futile thing."). Wy
woul d Congress have passed s 92 to confer insurance authori -

Al parties in this case assuned that the normal Chevron franework
applied to the Conptroller's interpretation of s 24 (Seventh) con-
tained in a letter. See Independent Ins. Agents of Am, Inc. v.
Ludwi g, 997 F.2d 958 (D.C. Cir. 1993) (applying Chevron step two

to a Comptroller letter). W frame part of our analysis in terns of
whet her the Conptroller's decision is "reasonable,” infra at 12-13,
and our conclusions are equally applicable under the | ess-deferential
standard of Skidnore as under Chevron step two.
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ty to sone national banks if all national banks already had
that power pursuant to s 24 (Seventh)? It would have been
conpl etely useless. See ALTA, 968 F.2d at 155. Likewi se,

the G amm Leach-Bliley Act authorizes financial subsidiaries
established by "well capitalized and well managed"” nationa
banks to "[i]nsur[e] ... against |oss, harm damage, ill ness,
disability, or death" as agent or broker. Pub. L. No. 106-102,
ss 103(a) (listing activities that financial holding conpanies
may engage in), 121 (authorizing financial subsidiaries of

nati onal banks to engage in sone of these activities), 113 Stat.
1338, 1343, 1373-74. If national banks could al ready sel

i nsurance under s 24 (Seventh), Congress would have no

reason to pass a statute limting that power to financial
subsidiaries of only "well capitalized and well nanaged" na-
tional banks.

In addition to the canon of avoidi ng surpl usage, expressio
unius est exclusio alterius also points to the concl usion that
Congress did not intend for all national banks to have insur-
ance powers under s 24 (Seventh). See Ethyl Corp. v. EPA
51 F.3d 1053, 1061 (D.C. Cir. 1995) ("nention of one thing
i nplies the exclusion of another thing") (quoting American
Met hyl Corp. v. EPA, 749 F.2d 827, 835-36 (D.C. Gr. 1984)).
In context, because s 92 only confers the authority to sel
i nsurance on banks in snaller |ocales, and because nationa
banks only have the powers granted to themby statute, s 92
strongly confirnms the view that the nore general grant in
s 24 (Seventh) did not include broad insurance powers. See
ALTA, 968 F.2d at 155-56; Saxon, 399 F.2d at 1013-14.

The Conptroller argues that the expressi o unius nmaxi m
cannot preclude an ot herw se reasonabl e agency interpreta-
tion. This is not entirely correct. True, we have rejected the
canon in sonme administrative |aw cases, but only where the
logic of the maxi mthat the special nention of one thing
i ndi cates an intent for another thing not be included el se-
where-sinply did not hold up in the statutory context. See
Texas Rural Legal Aid, Inc. v. Legal Servs. Corp., 940 F.2d
685, 694 (D.C. Cir. 1991); dinchfield Coal Co. v. FMSHRC
895 F.2d 773, 779 (D.C. Cir. 1990); Cheney RR Co. v. ICC
902 F.2d 66, 68-69 (D.C. Cir. 1990). As we have noted, if
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there are other reasonabl e explanations for an onmission in a
statute, expressio unius may not be a useful tool. See
Cinchfield, 895 F.2d at 779; see also Carter v. Director

O fice of Wrkers' Conpensation Prograns, 751 F.2d 1398,
1401-02 (D.C. Gir. 1985). But, where the context shows that
the "draftsnen's nmention of one thing, like a grant of authori-
ty, does really necessarily, or at |east reasonably, inply the
preclusion of alternatives,” the canon is a useful aid. Shook v.
District of Colunbia Finan. Responsibility and Managenent

Assi stance Auth., 132 F.3d 775, 782 (D.C. Cr. 1998); see also
Hal verson, 129 F.3d at 185-87; Mchigan Gtizens for an

I ndep. Press v. Thornburgh, 868 F.2d 1285, 1292-93 (D.C.

Cr.), aff'd by an equally divided court, 493 U S. 38 (1989).

In this case, the two canons upon which we rely inarguably
conpel our holding that s 24 (Seventh) unanbi guously does
not authorize national banks to engage in the general sale of
i nsurance as "incidental" to "the business of banking." The
Supreme Court enployed reasoning identical to ours in Texas
& Pacific Railway Co. v. Pottorff, 291 U S. 245 (1934).
There, the Court considered whether a national bank has the
i nci dental power under s 24 (Seventh) to pledge its assets to
secure a private deposit. The Court found no evidence that
such a pledge was in any way incidental to banking, and
furthernore reasoned that if this power was authorized, there
woul d have been no need to later alter 12 U S.C s 1290 to
provide a limted power to pledge. See id. at 257-59. The
pre- Chevron vintage of Pottorff is irrelevant; the H gh Court
had al ready made clear by that tine that interpretations of
the Conptroller nerit deference. See First Nat'l Bank in St
Louis v. Mssouri, 263 U S. 640, 658-59 (1924).

Even in light of the inherent anbiguity of the "incidental™
phrase of s 24 (Seventh), we nonetheless do not find that the
statute is ambi guous here within the nmeani ng of Chevron
To the contrary, the instant case and Pottorff both suggest
that the cannons of avoi di ng surpl usage and expressi o unius
are at their zenith when they apply in tandem Cf. Hal ver-
son, 129 F. 3d at 184-86; Endlich, supra, at s 399. Under
the first step of Chevron, we hold that Congress has not
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aut hori zed the Conptroller to pernmt the sale of crop insur-
ance solely under the authority of s 24 (Seventh).

To the extent any anbiguity remains on the issue, we
conclude that the Conptroller's interpretation of s 24 (Sev-
enth) is not reasonable. Crop insurance is a general form of
property or casualty insurance protecting farnmers agai nst
many potential disasters. It falls squarely within the types of
i nsurance hel d unauthorized in Saxon and ALTA. Unlike the
special credit-1ife product which we approved i n Hei mann
the beneficiary of crop insurance is the farmer-insured, not
the bank. |If the sale of crop insurance is "incidental" to
banki ng under s 24 (Seventh), there would no way of distin-
gui shing other general forms of insurance. Agriculturalists
undoubtedly rely on banks to obtain | oans, but so do other
i ndi vi dual and corporate borrowers who may also wish to
purchase property or casualty insurance to protect their
interests. Nothing about "crop insurance" |leads to a concl u-
sion that it can be treated differently than other genera
forns of insurance under national banking | aws just because
its coverage is limted to farmers.

The OCC supports its interpretation on the grounds that
the sale of crop insurance involves risks simlar to those
al ready assuned by banks, would benefit custoners, and
woul d be a "l ogical outgrowth" of current bank activities.
The Conptroller cites as support, for exanple, the experience
of national banks in small locales in selling all types of
i nsurance under 12 U.S.C. s 92. However, that activity is
statutorily authorized. Wile the sale of crop insurance may
be a "l ogical outgrowth" that national banks could apply their
prior experience to, that alone cannot constitute | egal authori-
zation. |If it did, national banks would be able to constantly
expand their field of operations on an increnmental basis
wi t hout congressional action. First would be the authority to
sell crop insurance, followed by whatever insurance agai nst
busi ness risks of a bank custonmer is the next "logical out-
growm h." There would be no | ogical stopping point. Section
24 (Seventh) cannot bear the weight the Conptroller propos-
es to place on it under its test. The Conptroller nay of
course authorize activities under s 24 (Seventh) "within rea-
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sonabl e bounds,"” but today's interpretation is not wthin such
bounds. VALIC, 513 U S. at 258 n.2.

I1'l. Concl usion3

In the end, this case may have little practical effect.
Nat i onal banks have the power to sell insurance, including
crop insurance, if they neet the requirenments of the G amm
Leach-Bliley Act. However, they do not have the power to
sell crop insurance solely under the authority of 12 U S.C.
s 24 (Seventh). The judgnment of the district court is

Af firned.

3 There is a pending notion by appellees to strike suppl enent al
exhibits of amci curiae. That notion is hereby denied.
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