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David M Schnorrenberg argued the cause for appellant.
Wth himon the briefs were Richard T. Seynour, Teresa A
Ferrante, Stephon J. Bowens, Marcus Jimson, J. M chael
Klise and Matthew C. Hans. Julie Nepveu and Julie L. Gantz
ent ered appear ances.

Al exander J. Pires, Jr. argued the cause for appellees
Freddi e Jones, et al. Wth himon the brief was Phillip L.
Fraas.

Robert M Loeb, Attorney, U S. Departnment of Justice,
argued t he cause for appellee Dan Gickman, Secretary, The
United States Departnent of Agriculture. Wth himon the
brief were David W Ogden, Acting Assistant Attorney Gen-
eral, Marleigh Dover, Special Counsel, and Wilnma A Lew s,
U S. Attorney.

Before: Sentelle, Rogers and Tatel, Circuit Judges.
pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: Leonard C. Cooper appeals the
district court's order approving a consent decree settling
| awsuits brought by a class of approxi mately 20,000 African-
American farmers, of which M. Cooper is a nmenber, against
the United States Departnent of Agriculture ("USDA").1
See Pigford v. dickman, 185 F.R D. 82 (D.D.C. 1999). Un-
der the decree, the United States is likely to provide an
estimated $2 billion in debt relief and nmonetary paynents in
consi deration for the dism ssal of the class' conplaint alleging
t hat USDA systematical ly discrimnated agai nst them on the
basis of their race. See id. at 111. Mking no claimthat the
farnmers' individual clains cannot be fairly and justly resol ved
under the decree, M. Cooper contends instead that the
benefits of the consent decree are illusory because USDA has

1 M. Cooper is the only nmenber of the class to appeal although
in noting his appeal he purported to file on behalf of hinself
individually and as a representative of a class of African-Amrerican
farners, sending copies to nine named persons. None of those
persons is a naned appellant, however. The class representatives,
the naned plaintiffs in the district court, and the Secretary of
Agriculture are appell ees.

reserved the right in paragraphs 19 and 21 to undo the

decree by regulatory fiat, depriving the farmers of any judi-
cial relief and, thus, the district court abused its discretion in
approving the decree as fair, adequate, and reasonabl e under

Rul e 23(e) of the Federal Rules of Cvil Procedure. As
clarified by stipulations in the briefing and oral argunment on
appeal , no basis exists to conclude that USDA woul d promnul -

gate such a regulation under laws in effect when the decree

was approved by the district court. \ile paragraph 19

| eaves the cl ass exposed to potential congressional enact-

ments nullifying or nodifying the consent decree, the class
woul d bear that risk in any event, at |least so long as the
decree renmai ns executory. Additionally, M. Cooper's con-
tention concerning the limtation of the district court's author-
ity by paragraph 21 is inconsistent with the plain | anguage of

t hat provision. Accordingly, because M. Cooper's conten-
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tions are unpersuasive on their own terns, and, in light of the
benefits conferred on the class by the decree taken as a

whol e, we find no abuse of discretion by the district court,
and we affirm

The consent decree settling the class action was the prod-
uct of lengthy and, at times, contentious negotiations. The
background is set forth in Judge Friedman's conprehensive
opi nion, Pigford, 185 F.R D. at 89-92, famliarity with which
is assuned, and we repeat only the details necessary for this
opi nion. 2

USDA indirectly adm nisters prograns that provide credit
and other benefits to farmers. The USDA's credit and
benefit prograns are federally funded, but the decisions to
approve or deny applications for credit or benefits are nade
at the county level by a conmttee of three to five nmenbers
el ected by local farnmers and ranchers. In addition to acting
on credit and benefit applications, the county committee
appoi nts a county executive to assist farners in conpleting

2 The district court's opinion appears as an appendix to this

opi ni on.
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their applications and to recommend to the county comittee
whi ch applications should be approved. 1d. at 86. USDA has
promul gat ed a nunber of regul ati ons governi ng how t hese
officials are to admi nister the credit and benefit prograns,
but the evidence before the district court shows that USDA
has exercised little oversight regardi ng how applications his-
torically have been processed at the county level. 1Id. at 86-
88. For years, African-Anerican farmers, who have been
significantly underrepresented on the county comittees, see
id. at 87, have conpl ained that county officials have exercised
their power in a racially discrimnatory manner, resulting in
del ayed processing or denial of applications for credit and
benefits by African-American farmers not experienced by

white farmers who are sinmlarly situated. 1d. at 87-88. Such
discrimnatory treatnent is prohibited by statute and by
regulation. See 15 U S.C. s 1691(a) (1994); 7 C.F.R

ss 15.51, 15.52 (1999). In Decenber 1996, the Secretary of
Agriculture appointed a Civil R ghts Action Teamto investi -
gate allegations of racial discrimnation in the adm nistration
of USDA credit and benefit prograns, and, in February 1997,

t he USDA I nspector Ceneral reported that USDA had a

backl og of discrimnation conplaints in need of inmediate
attention. The President and the Secretary thereafter

sought appropriations to carry out the recomendations to

i mprove USDA's civil rights efforts. Pigford, 185 F.R D. at
111.

On August 28, 1997, three African-Anerican farners filed
suit on behalf of a putative class of simlarly situated African-
American farnmers alleging racial discrimnation in the adm n-
istration of USDA progranms and further harmfromthe
al l egedly surreptitious dismantling of USDA's O fice of Gvil
Rights in 1983, which together were alleged to violate the
Fifth Anendnent, the Administrative Procedure Act, 5
US. C s 551 et seq.; Title VI of the Civil R ghts Act of 1964,
42 U . S.C. s 2000d; and the Equal Credit Qpportunity Act
("ECQA"), 15 U.S.C. s 1691, prohibiting discrimnation in
consuner credit. Follow ng anmendnents to the conplaint,
the district court granted class certification in Cctober 1998.
See Pigford, 185 F.R D. at 90. At that tinme, nost of the
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farmers' ECOA clains were arguably barred by a two-year
statute of limtations. See 15 U S.C. s 1691e(f). Responding
to petitions fromclass nenbers, Congress enacted, and the
Presi dent signed in Novenber 1998, an anendnent to retro-
actively extend the Iimtations period for persons who had
filed adm ni strative conpl ai nts between January 1, 1981, and
July 1, 1997, for acts of discrimnation occurring between
January 1, 1981, and Decenber 31, 1996.3 A second cl ass
action, Brewington v. dickman, G v. No. 98-1693, filed in
July 1998 and nmaking simlar allegations covering a different
time period, was consolidated with Pigford for purposes of
settlenent, and a new class was certified. See Pigford, 185
F.R D. at 90.

As the February 1999 trial date drew near, the parties
negoti ati ons shifted fromindividual clains to a gl obal settle-
ment, id., and with the assistance of a court-appointed nedi a-
tor, the parties devel oped and agreed to a consent decree that
contenpl ated a two-track di spute resol ution mechanismto
det ermi ne whet her individual class nenbers had been the
victins of discrimnation and, if so, the amount of nonetary
relief to which they were entitled. |If a class nenber opts for
resol ution under Track A, "class nmenbers with little or no
docunentary evidence [will receive] a virtually automatic cash
paynment of $50,000 and forgiveness of any debt owed to
USDA, " id. at 95; whereas, class nenbers opting for Track
B resol ution have the opportunity to prove their clainms in a
one-day mni-trial before an arbitrator and, if successful, the
anmount of nonetary danmages is not capped. 1d. d ass
menbers dissatisfied with the opportunity for resolution of
their clainms under either Track A or Track B could opt out of
the class within 120 days of entry of the consent decree, and

Page 5 of 14

3 See Pub. L. No. 105-277, s 741, 112 Stat. 2681 (codified at 7

US. C s 2297, notes); see also Statenent By President WIlliamJ.

Cinton Upon Signing HR 4328, 34 Wekly Conmp. Pres. Doc. 2108

(Nov. 2, 1998) ("This bill will also address the |ong-standing discrim

ination clainms of many mnority farnmers by adopting ny request to
wai ve the statute of limtations on USDA discrimnation conplaints

that date back to the early 1980s."), reprinted in 1998 U S.C.C. A N

582.
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file individual lawsuits. 1d. The district court is to appoint a
monitor froma list of nanmes provided by the parties "to track

and report on USDA's conpliance with the ternms of the

Consent Decree.™ 1d. at 1009.

By | aw, the proposed consent decree could not take effect
until the district court had approved it, see Fed. R Cv. P
23(e), and the district court's approval could not be granted
until notice had been given to the class of the proposed
settlenent and a fairness hearing had been held to deternine
whet her the "settlenment is fair, adequate, and reasonabl e and
is not the product of collusion between the parties.” Pigford,
185 F.R D. at 98 (quoting Thomas v. Albright, 139 F.3d 227,
231 (D.C. Cr. 1998)). The district court held a day-Iong
hearing in which representatives of eight organizati ons and
si xteen individuals, including M. Cooper, voiced their objec-
tions to the terns of the proposed consent decree. Many,

i ncluding M. Cooper, objected to the absence of certain
forns of prospective structural relief, notw thstanding the
fact that the conplaint, as anmended, did not seek such
injunctive relief. I1d. at 110. While USDA was likely to face
billion-dollar nonetary liability under the decree, no changes
to the county conmttee system were nmandated, and objec-

tors feared that no inprovenents would be nmade to the way

in which the farmcredit and non-credit prograns are adm n-
istered. See Transcript of Fairness Hearing ("Tr."), Mar. 2,
1999 at Joint Appendix (JA) 388 (M. Bowens); 493 (M.
Cooper). They also maintained that insufficient information
had been exchanged during the discovery period |eading up to
the settlenment. However, at the fairness hearing, neither

M. Cooper nor his counsel voiced the objections raised now
on appeal to paragraphs 19 and 21 of the decree. Instead the
Nati onal Council of Comunity Based Organizations in Agri-
culture ("NCCBQA') argued to the district court that para-
graph 19 "contenplates that a future statute or regul ation
may interfere with the relief that is provided by the decree.”
Tr. at JA 410. Wthout specifically nentioning paragraph 21
NCCBQA obj ected to that provision on the grounds that the
class nenbers "are remtted to contract |aw cl ai ns agai nst

the Governnent, but the contract here expressly provides
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that they can't have their clains reinstated and the Govern-
ment has got a defense because of its new regulation to the
relief that's provided by the Consent Decree."” Tr. at JA 411

Foll owi ng the hearing, the district court suggested fourteen
changes to the proposed consent decree, including nodifying
paragraph 19 to require USDA to use its best efforts to
conmply with aws prohibiting discrimnation and nodifying
paragraph 21 to make clear that the district court retained
jurisdiction to enforce the consent decree with its contenpt
power. The class and USDA rejected the first suggestion
and adopted the second. The district court then all owed
anot her round of witten objections to be filed to the revised
consent decree.4 After considering all of the objections and
the entire record, the district court approved the proposed
consent decree as fair under Rule 23 and ordered that the
decree be entered. M. Cooper noted an appeal fromthe
order, but he did not seek a stay of proceedi ngs under the
consent decree pendi ng appeal .5

4 (njections made directly by M. Cooper questioned whet her
class counsel truly represented the interests of the class nenbers
and suggested that the decree contain a provision rendering it void
if either USDA or class counsel took steps to obstruct the district
court's jurisdiction to enforce the proposed decree. M. Cooper's
counsel, on behalf of M. Cooper, filed eight pages of objections,
whi ch al so questioned the capacity of class counsel to represent the
cl ass, but made no nention of either paragraphs 19 nor 21 nor of
the enforceability of the decree as a general matter. |In addition
the North Carolina Association of Black Lawers Land Loss Pre-
vention Project at North Carolina Central University Law Schoo
filed a set of objections jointly with three other organizations,

i ncl udi ng NCCBQA, which stressed, anong other things, the view
that in |light of paragraphs 19 and 21, the district court's contenpt
power was inadequate to enforce the decree.

5 Although the figures differ, USDA and cl ass counsel repre-
sented in their respective briefs that nore than 20,000 persons have
filed clainms under the decree. See Appellee USDA's Br. at 15;
Appellee Plaintiff Class'" Br. at 12. At oral argunent, class counsel
represented that as of February 25, 2000, decisions in 9,573 Track A
cases had been rendered of which 5,746 clains were granted and
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The law is well settled that the decision to approve a
consent decree is committed to the sound discretion of the
district court. See, e.g., In re Prudential Ins. Co. of Am Sales
Practices Litig., 148 F.3d 283, 299 (3d Gr. 1998). The
district court's role in reviewing the decree is to protect the
i nterests of absent class nenbers, and that is done primarily
by evaluating the terns of the settlement in relation to the
strength of their case. See Thomas, 139 F.3d at 231. The
appel l ate court is not to substitute its views of fairness for
those of the district court and the parties to the agreenent,
see Cass Plaintiffs v. Gty of Seattle, 955 F.2d 1268, 1276 (9th
Cr. 1992), but is only to determ ne whether the district
court's reasons for approving the decree evi dence appreci a-
tion of the relevant facts and reasoned analysis of those facts
in light of the purposes of Rule 23. See Thomas, 139 F.3d at
231; see also Kickapoo Tribes v. Babbitt, 43 F.2d 1491, 1495
(D.C. Gr. 1995). M. Cooper bears the burden on appeal of
maki ng a "cl ear showi ng" that an abuse of discretion has
occurred. See Moore v. National Ass'n of Sec. Dealers, 762
F.2d 1093, 1107 (D.C. CGCir. 1985). He has not done so; on the
contrary, the district court fulfilled the requirenments of Rule
23 in exenplary fashion.

On appeal M. Cooper has abandoned the objections he
raised in the district court regarding the |lack of prospective
structural relief and confines his challenge to the consent
decree to paragraphs 19 and 21, which he contends give
USDA, in effect, the right to unilaterally withdraw fromthe
consent decree | eaving class nmenbers with no judicial remne-
dy. M. Cooper thus contends that the district court erred
by failing to notify class nmenbers specifically of the ternms of

paid in an anmount totaling $359, 125,000. O the 3,827 Track A
clains that were denied in whole or in part, one third have been
appeal ed under the terns of the consent decree. In addition
approxi mately 146 cl ass nmenbers have opted for resolution under
Track B. Four cases have been conpleted, and eighty others are in
di scovery.
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the two paragraphs and by approving the decree without
requiring alteration or deletion of the two paragraphs. 6

In his opening brief, M. Cooper contended that USDA can
use paragraph 19 to renege on its agreenent in the consent
decree in one of three ways: (1) Congress could pass new
| egi slation that USDA could interpret to preclude sone or al
of the relief provided by the decree; (2) USDA could promul -
gate new regul ations to the sane effect w thout new | egisla-
tion; or (3) USDA could interpret existing lawto bar the
relief provided in the decree without pronulgating a rule. In
subsequent briefing by appellees class counsel and USDA

6 The paragraphs under attack provide:
19. Defendant's Duty Consistent Wth Law and Regul ati ons

Not hi ng contained in this Consent Decree or in the Fina
Judgnment shall inpose on the defendant any duty, obligation or
requi renent, the perfornmance of which would be inconsistent
with federal statutes or federal regulations in effect at the tine
of such performance

21. No Effect if Default

Subject to the terms of p 17, above, [conditioning the decree's
obligations on a final judgnent dism ssing the conplaint] and
following entry by the Court of Final Judgment, no default by
any person or party to this consent Decree in the performance
of any of the covenants or obligations under this Consent
Decree, or any judgnment or order entered in connection there-
wi th, shall affect the dism ssal of the conplaint, the preclusion
of prosecution of actions, the discharge and rel ease of the
defendant, or the judgnent entered approving these provisions.
Not hi ng in the precedi ng sentence shall be construed to affect
the Court's jurisdiction to enforce the Consent Decree on a
nmotion for contenpt filed in accordance with p 13 [requiring
parties to conciliate before filing contenpt notion].

The | ast sentence of paragraph 21 was added after the fairness
heari ng.

and at oral argunent, it has been clarified that there was no
i ntent that paragraph 19 include the second and third possi-
bilities; rather, USDA stipul ates, and cl ass counsel concurs,
in their respective briefs that paragraph 19 "sinply recog-
nizes the legal reality that Congress makes the |aws, and that
it is the obligation of the governnment to perform prospective-
ly in conformance with the then binding | aws enacted by
Congress."” See Appellee USDA's Br. at 25; Appellee Plain-
tiff Class' Br. at 11.

Wth that clarification, USDA s prom se to perform under
the consent decree is not illusory because USDA has not
reserved a unilateral right to withdraw, cf. Gray v. Anerican
Express Co., 743 F.2d 10, 19 (D.C. Gir. 1984) (interpreting
New York law), rather it would take action by Congress to
enabl e USDA to wi thdraw fromthe consent decree. Conse-
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quently, under elementary principles of contract |aw, USDA' s
prom se to performwas backed by consideration at the tine

it was nmade and the parties have assigned to the plaintiff
class the marginal risk that Congress might nullify the agree-
ment in sone respect by future legislation. Although the

evi dence before the district court establishes the basis for
class nenbers' mstrust of USDA and concern that the risk

may be nore than hypothetical, see Pigford, 185 F.R D. at

110, the fact that Congress and the President acted quickly to
renove a limtations bar to the plaintiffs' recovery indicates
that as of October 1998 all three branches of the federa
governnment had taken steps to aid in the final resolution of
the farmers' clains on the nerits. The district court noted
the priority commtnent of the President and the Secretary

of Agriculture, spurred by the efforts of the African-Amreri -
can farners, to obtain funding to carry out reconmendations
improving USDA's civil rights efforts, as well as Congress
"unprecedented action of tolling the statute of limtations."
Id. at 111. And M. Cooper acknow edged through counse

on appeal that he has no evidence that this three-branch

conm tnment has waned. The district court could therefore
reasonabl y concl ude when approving the decree that the risk

of a radical about-face in current federal policy was renote.
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More fundanentally, even in the absence of paragraph 19,
the class woul d bear the risk of such hypothetical |egislation
at least so long as the decree remains executory. See Penn-
sylvania v. Weeling and Bel nont Bridge Co., 59 U S. (18
How.) 421, 431-32 (1855); Bell South Corp. v. FCC, 162 F.3d
678, 692-93 (D.C. Cir. 1998); see also Landgraf v. USI Film
Products, 511 U. S. 244, 273-274 (1994); Rufo v. Inmates of
Suffol k County Jail, 502 U S. 367, 378 (1992).7 Thus, we
need not pass upon M. Cooper's' contentions concerning
possi bl e constitutional limtations on Congress' power to enact
such legislation, see Plaut v. Spendthrift Farm Inc., 514 U. S
211 (1995), nor address the ram fications of such |egislation
under the reasoning of United States v. Wnstar Corp., 518
U S. 839 (1996), to conclude that the district court did not
abuse its discretion by approving the proposed consent de-
cree, as amended, which assigns a risk to the plaintiff class
that it would have borne in any event.

As to M. Cooper's contention that paragraph 21 deprives
the farmers of the right to ask the district court to nodify the
decree or reinstate their lawsuit in the unlikely event that
Congress passes legislation nullifying the decree, it too relies
on a msplaced concern. Paragraph 21 provides that if the
government defaults on its obligations under the decree, the
plaintiff class can enforce the decree only by notion for civil
contempt. M. Cooper reads this provision to also "strip[ ]
the district court of its authority to reopen the final judg-
ment" if Congress enacts legislation allowing for the decree to
be nullified in whole or in part. However, the very basis for
M. Cooper's contention concerning paragraph 19 is, and
USDA agrees, that USDA would not be in default under the
agreement if Congress passed new |l egislation nullifying, or
directing the Secretary to nullify by regulation, the consent
decree. Because that action would not qualify as a default,

t he provisions of paragraph 21 would not apply. Thus, M.

Page 11 of 14

71t is to be noted that the relief M. Cooper seeks, an order

vacating the decree and renmanding for trial, could require that

plaintiffs' cases be tried over a nunber of years, see Pigford, 185
F.R D. at 104, and thus could expose class nenbers to this risk for

a far |onger period.
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Cooper's contention that the consent decree is unfair because
the class would not be able to seek relief under Rule 60(b) of
the Federal Rules of G vil Procedure is mistaken. On its

face, paragraph 21 does not forecl ose that avenue of relief
when USDA has not defaulted, and thus were Congress to

enact the hypothesized | egislation, paragraph 21 woul d not

bar the class from seeking nodification of the decree, subject
toits ability to "establish that a significant change in facts or
| aw warrants revision of the decree and that the proposed

nodi fication is suitably tailored to the changed circunstance.”
Rufo, 502 U S. at 393

Mor eover, not only do M. Cooper's contentions coll apse
under their own weight, but even were they to retain sone
per suasi ve force, the court nust evaluate the district court's
deci sion to approve the consent decree, w th whatever short-
com ngs paragraphs 19 and 21 might present, in light of the
agreement as a whole. See Thomas, 139 F.3d at 231. |In that
context, there is no doubt that the district court exercised its
discretion well within the boundaries of the law. The serious
concerns and objections to the proposed consent decree were
carefully considered by the district court and bal anced
against the likely alternatives in a manner reflecting a consid-
ered and conpassi onate concl usion. See, e.g., Pigford, 185
F.R D. at 101-04, 109-111. Neither M. Cooper nor, to our
know edge, any other class nmenber contends at this point
that the provisions of the consent decree providing nonetary
paynments and | oan forgiveness are unfair or unreasonabl e,
and we have no occasion to consider whether these provisions
are otherw se unfair or unreasonable. As a result, M.
Cooper has failed to nmeet his burden to show that the
enf orcenent provisions of the decree are so infirmas to
render the entire agreenent unfair or unreasonable. Fur-
thernmore, our reasons for finding M. Cooper's substantive
contentions unpersuasive also lead us to reject his procedura
contentions that the district court did not address the objec-
tions to paragraphs 19 and 21 with sufficient specificity and
that notice to the class was inadequate because it did not
specifically describe paragraphs 19 and 21



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-5222  Document #507552 Filed: 03/31/2000

The ultimte question before the court is whether the
district court abused its discretion by approving a consent
decree, the principal provisions of which are an indisputably
fair and reasonabl e resolution of the class conplaint, contain-
i ng one paragraph that assigns to the class a risk it would
have borne in any event and another paragraph that limts
the node of enforcing the decree in the event of default. To
ask the question is to answer it. Because it is clear that no
abuse of discretion occurred we do not reach the govern-
ment's alternative argunent concerning whether it would be
equitable for this court to vacate the decree in light of the
nunber of clainms that have been resolved in reliance on the
decree.

Accordingly, we affirmthe order of approval of the district

court.
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APPENDI X

(Pages 14 through 79 of slip opinion not avail able
el ectronical ly)
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