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Before: G nsburg, Tatel, and Garland, Circuit Judges.
pinion of the court filed by Grcuit Judge Garl and.

Garland, Grcuit Judge: Plaintiff Mhanmed Sal em El -
Hadad is a citizen of Egypt and a former enployee of the
Enbassy of the United Arab Emrates | ocated in Washi ngton
D.C. After his enploynment was term nated, El-Hadad sued
both the Enbassy and the United Arab Emirates (collective-
ly, "the UAE") for alleged breach of contract and defama-
tion.1 The U A E. noved to dismss, asserting inmunity from
suit under the Foreign Sovereign Immunities Act (FSIA), 28
US. C ss 1602 et seq. The district court denied the U AE"'S
nmoti on on the pleadings, holding that the enpl oynment rel a-
tionship between the U A E and El -Hadad cane within the
"commercial activity" exception to sovereign inmunity be-
cause El -Hadad was not a national of the U AE The court
also rejected the U AE's contention that even if plaintiff's
suit fell within the "conmrercial activity" exception, the FSIA
contains an "exception to that exception” for defamation
cl ai ns.

The U A E. appeals fromthe denial of its notion to dismss.
W concl ude that there are factual questions that nust be
resol ved before the rel ationship between El - Hadad and the
U A E. can be characterized as conmercial rather than gov-
ernmental, and we therefore reverse in part and remand for
further proceedings. W agree with the district court, how
ever, that if El-Hadad's action is based upon comerci al
activity, the UAE is not imune fromhis claimfor defana-
tion.

The denial of a foreign state's notion to dism ss on the
ground of sovereign imunity is subject to interlocutory
appeal under the collateral order doctrine. See Trans-

1 The conplaint also naned three individuals acting in their
official capacities. The district court granted the individuals' no-
tion to dismss for |lack of personal jurisdiction, see El-Hadad v.
Enbassy of U A E, 69 F. Supp. 2d 69, 76-79 (D.D.C. 1999), and
that decision is not at issue in this appeal

anerica Leasing, Inc. v. La Republica de Venezuel a, 200

F.3d 843, 847 (D.C. Gr. 2000). Because the district court
deci ded the notion on the pleadings, our standard of reviewis
de novo. See id.

The FSI A provides the sol e avenue by which American
courts can obtain jurisdiction over foreign states. See Repub-
lic of Argentina v. Wltover, Inc., 504 U S 607, 611 (1992).
Under the FSIA a foreign state is inmune fromthe jurisdic-
tion of our courts unless certain statutory exceptions are mnet.
See 28 U . S.C. ss 1604-1605. The principal exception at issue
here is that for "comercial activity." The Act provides that
a "foreign state shall not be immune fromthe jurisdiction of
courts of the United States or of the States in any case--

(2) in which the action is based upon a commercial activity
carried on in the United States by the foreign state...."” 1d.
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s 1605(a) .

Qur precedent nmakes clear that the enpl oynent of person-
nel by a foreign state is not per se commercial activity under
the FSIA.2 1In Broadbent v. Oganization of Anerican
States, applying an analysis based on the FSIA we held that
the firing of staff menbers of the General Secretariat of the
Organi zation of Anerican States (OAS) was not comerci al
activity and therefore that the QAS was i nmune fromsuit for
i nproper discharge. See 628 F.2d 27, 35 (D.C. Cir. 1980). 1In
support, we cited the House Report on the FSIA, which

2 The FSI A provides that: "The commercial character of an
activity shall be determ ned by reference to the nature of the course
of conduct or particular transaction or act, rather than by reference
toits purpose.” 28 U S.C. s 1603(d). As the Suprene Court
recogni zed in Weltover, however, this definition "leaves the critica
term’'comercial' largely undefined.”" 504 U S. at 612. The sen-
tence "merely specifies what el enent of the conduct determ nes
commerciality (i.e., nature rather than purpose), but still wthout
sayi ng what 'commercial' neans."” |d. The Court concl uded that
the defining "issue is whether the particular actions that the foreign
state perfornms (whatever the notive behind them are the type of
actions by which a private party engages in trade and traffic or
commerce.” 1d. at 614 (internal quotation marks and citation
omtted).
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states in part: "Al so public or governnental and not conmer-

cial in nature, would be the enploynent of diplomatic, civil

service, or mlitary personnel...." HR Rep. No. 94-1487, at

16 (1976).3 The words replaced by the ellipses in this quota-
tion will soon becone inportant, but for nowit is enough to
note that, as we concluded in Broadbent, the "report clearly
mar ks enpl oynent of civil servants as noncomercial for
purposes of restrictive imunity." 628 F.2d at 34.4

The U. A E. contends that El-Hadad was a civil servant of
the U A E., and that his firing is therefore noncomerci al
and i mmune fromsuit in our courts. Al though El -Hadad is
an Egyptian citizen, it is uncontested that he worked for the
governnment of the U A E for sixteen years.5 For the first
thirteen of those years, he worked in the U A E as an
auditor. Beginning in January of 1993, El-Hadad worked as
an auditor in the Cultural Division of the U A E.'s Enbassy
in Washington. The U A E. termnated El -Hadad' s enpl oy-
ment in February 1996. El-Hadad all eges that he was
term nated after he uncovered m sappropriation of U A E.
public funds. The U A E disputes this allegation, but con-
tends that even if it were true, the auditing function El -
Hadad perforned is the work of a civil servant and the
UAE is therefore immune fromsuits arising from such
activity.

3 The Senate Report contains the sane | anguage, both on this
poi nt and on the others quoted below. See S. Rep. No. 94-1310, at
16 (1976); see also id. at 20-21

4 That point distinguishes Broadbent from Janini v. Kuwait
University, 43 F.3d 1534 (D.C. Cir. 1995), in which we held that the
firing of teachers at Kuwait University came within the comrercial
activity exception. There was no claimin that case that the
teachers were civil servants of the governnent of Kuwait.

5 The district court decided the notion to dismss on the plead-
i ngs, and we therefore assunme that this and the follow ng facts,
taken fromp 9 of the conplaint, are true. See Saudi Arabia v.
Nel son, 507 U.S. 349, 351 (1993). In any event, except where noted,
the U A E. does not contest their validity.
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The district court held that regardl ess whet her El-Hadad
was a menber of the U AE's civil service, his enploynment
woul d nonet hel ess constitute conmercial activity because he
is not a UAE national. The court based that conclusion on
| anguage in our Broadbent opinion, which stated that there is
"an exception fromthe general rule” that civil service enploy-
ment is noncommercial "in the case of enploynent of Ameri -
can citizens or third country nationals by foreign states."
Broadbent, 628 F.2d at 34. The district court did note,
however, that other circuits have not invoked such an excep-

tion. Instead, those courts exam ne the specifics of the
enpl oyment relationship for indicia of civil service, treating
the enpl oyee's nationality--if they consider it at all--as a

non-di spositive factor. See Holden v. Canadi an Consul at e,

92 F.3d 918, 920-22 (9th Cr. 1996) (exam ning details of
American's enpl oyment with Canadi an Consul ate to deter-

m ne whet her Consul ate was inmune on ground that plaintiff

was menber of civil service); Segni v. Conmercial Ofice of
Spain, 835 F.2d 160, 165 & n.7 (7th Cr. 1987) (noting that
nationality can be a factor, but deciding the case by reference
to specifics of enploynent relationship rather than fact of
third country nationality).

We cannot fault the district court for its |legal conclusion
resting, as it did, on the |anguage of Broadbent. But that
| anguage was plainly dictum not necessary to decide the case
and therefore not binding upon us. See, e.g., United States v.
Torres, 115 F.3d 1033, 1036 (D.C. Gr. 1997). \While Broad-
bent did opine that third country nationality would be disposi-
tive in a case involving a sovereign state, Broadbent itself
i nvol ved an international organization. Notw thstanding that
some of the plaintiffs were Anericans, the court declined to
apply a "third country nationality" exception to the civil
service rule in that case, reasoning that since an internationa
organi zati on has no nationals of its own, applying such an
exception in the context of international organizations would
"swal l ow up the rule of inmunity for civil service enpl oynment
di sputes.” Broadbent, 628 F.2d at 34.

Now t hat we are squarely faced with the question, we
conclude that a per se rule of non-inmmunity for a foreign
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state's enploynent of third country nationals is inconsistent
wi th Congress' intent to innmunize foreign governmental ac-
tivity fromsuit in American courts. |ndeed, when pressed at
oral argunent, both sides appeared to agree. Both con-
curred, for exanple, that if El-Hadad had been the U AE"'s
anbassador to the United States, the U A E. woul d have
imunity for firing himdespite his Egyptian nationality.
Nor, apparently, is this scenario particularly far-fetched.
Both parties agreed that small countries such as the U A E
do, at tines, enploy nationals of other countries (and particu-
larly citizens of regional neighbors) in high governnenta
positions. 6

We now return to the ellipses noted above. The ful
quotation fromthe House Report is as follows: "Also public
or governnental and not commercial in nature, would be the
enpl oyment of diplomatic, civil service, or mlitary personnel
but not the enpl oynent of American citizens or third country
nationals by the foreign state in the United States.” HR
Rep. No. 94-1487, at 16. Broadbent read the |anguage begin-
ning with "but not" (for which we substituted the ellipses
above) as creating a per se exception fromthe general rule
that civil service enploynment is governmental rather than
commercial. See Broadbent, 628 F.2d at 34. That is surely a
reasonable interpretation. But we think it at least as likely
that Congress was attenpting to contrast civil service (and
diplomatic and military enploynent, not at issue here) with
non-civil service enploynment, operating on the assunption
that it was unlikely a country would enploy an Anerican or
third country national in such a position. This view of the
| egislative history is bolstered by the next paragraph of the
House Report, which lists, as additional exanples of commrer-
cial activity, a foreign government's "enpl oynent or engage-
ment of | aborers, clerical staff or public relations or market-
ing agents,” H R Rep. No. 94-1487, at 16--job categories

Page 6 of 11

6 An estimated 75% of the U A E 's popul ati on between t he ages

of 15 and 64 consists of non-nationals. See CIA, The Wrld Fact
Book 1999, at 504 (available at <http://ww. odci.gov/cial
publ i cati ons/factbook/tc. htm >).
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whi ch Congress apparently al so thought unlikely to be occu-
pi ed by menbers of a governnent's civil service.

In any event, the |anguage that nust control our decision is
that of the statute rather than of the somewhat nuddy
| egislative history. Under the FSIA the i munity exception
depends solely on whether the action is based upon a "com
mercial activity," without any nention of the nationality of the
participants. See 28 U S.C. s 1605(a)(2). W have no war-
rant, therefore, for formulating a test that turns solely on
nationality. To the contrary, because under the usual under-
standing of the terns a foreign state can engage in non-
commercial (i.e., governmental) activity through third country
nati onals, the statutory |anguage dictates that the inquiry
cannot end with the fact that the enployee is not a citizen of
the enploying state. At oral argument, both parties agreed.

Because defendants' notion was di sm ssed on the pl ead-
ings, we remand the case to the district court to undertake a
further inquiry. The ultimte question to be answered is
whet her El - Hadad's enpl oynent constituted conmercial ac-
tivity. As we held in Broadbent, the enploynent of civil
servants is noncommercial for purposes of the FSIA  See
Broadbent, 628 F.2d at 34-36. Hence, the operative question
i s whether El-Hadad was a nmenber of the U AE's civil
service. |In order to guide the proceedi ngs on remand, we
suggest sonme questions that appear relevant to maki ng that
determination in this case. W do not regard them as an
exclusive list, nor as necessarily applicable in all cases.

First, howdo the UAE's owm |laws define its civil service
and do El-Hadad's job title and duties cone wthin that
definition?

Second, what was the nature of El-Hadad' s enpl oynent
relationship with the UAE ? D d he have a true contractua
arrangenent, or is his "contract" claiminstead based, as the
U A E. contends, solely upon the civil service laws of the
UAE?
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Third, what was the nature of El-Hadad' s enpl oynent
rel ati onshi p when he worked in the U A E, and how did his
subsequent enpl oynment at the Enbassy relate to that prior
tenure? The U A E contends that El-Hadad was a long-tine
resi dent and nmenber of its donmestic civil service, who was
merely "transferred" to Washington to performthe sanme
functions (governnmental audits) he had been performng at
hone. El -Hadad contends, on the other hand, that he quit
his position in the U A E. and began a "new' job in the
United States, "separate from his previous enpl oynent."

Fourth, what was the nature of El-Hadad' s work? As
not ed above, Congress indicated that the "enpl oynment or
engagenent of |aborers, clerical staff or public relations or
mar ket i ng agents” would come within the definition of com
mercial activity. H R Rep. No. 94-1487, at 16.

Fifth, what is the rel evance of El-Hadad' s Egyptian nati on-
ality on the facts of this case? Is the U AE a country in
whi ch, as the House Report assuned, non-nationals are un-
likely to be enpl oyed as governnental officers? O does the
U A E. often enploy non-nationals in governnmental positions?

We appreciate that this nmulti-factor inquiry is not anal yt-
ically precise. That is a consequence of Congressional prefer-
ences, however, rather than our own. Congress expressly
concluded that it was "unwi se to attenpt an excessively
preci se definition" of "commercial activity," and chose instead
to give the "courts ... a great deal of latitude in determ ning
what is a 'conmercial activity' for purposes of" the FSIA,
providing only a few (sometines conflicting) exanples of the
ki nds of enploynent it regarded as falling within that catego-
ry. 1d. at 16. Although the Suprenme Court has repeatedly
lamented this situation, see Saudi Arabia v. Nelson, 507 U.S.
349, 359 (1993) (noting that the FSIA "leaves the critical term
"comercial' largely undefined") (quoting Wltover, 504 U.S.
at 612), it has also noted that courts "do not have the option
to throw up [their] hands" and nust instead accept "judicial
responsibility to determi ne what a 'comercial activity' is for
pur poses of the Act." 1d.

Page 8 of 11
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The U. A E. contends that even if its term nation of El-
Hadad were regarded as coming within the "conmerci al
activity" exception to sovereign imunity, plaintiff's claim
that he was defamed in connection with that term nation
woul d nonet hel ess have to be di sm ssed under a "defanmation”
exception to that exception. As the district court correctly
hel d, however, defamation is not an "exception to the excep-
tion" for comrercial activity, but rather an exception to a
separate FSIA exception for noncommercial torts.

The FSI A provides that a "foreign state shall not be
i Mmmune fromthe jurisdiction of courts of the United States
... in any case" in which one of several exceptions applies.
28 U.S.C. s 1605(a). The second exception, contained in
paragraph (2) of s 1605(a), is the one considered above: any
case "in which the action is based upon commercial activity
carried on in the United States by the foreign state." Id.
s 1605(a)(2). Paragraph (2) does not contain a defamation
exception to its comercial activity exception. There is,
therefore, no indication that defamation arising out of a
comercial activity is imune fromsuit.

It is the fifth exception to i munity, contained in para-
graph (5) of s 1605(a), that is inplicated by the U AE"'s
argunent here. That paragraph applies to any case "not
ot herwi se enconpassed in paragraph (2) above, in which
noney damages are sought against a foreign state for ..
damage to or | oss of property occurring in the United States
and caused by the tortious act or om ssion of that foreign
state.” 1d. s 1605(a)(5). Unlike the exception for comer-
cial activity, this tort exception does contain an exception for
inter alia, defamation: "[T]his paragraph,” the FSIA states,
"shall not apply to ... any claimarising out of ... libel, [or]
slander....” 1d. s 1605(a)(5), (a)(5)(B)

The U A E. contends that the defamati on exception to
par agraph (5) is applicable not only to the torts covered by
t hat paragraph, but also to the comercial activity covered by
paragraph (2). That reading, however, is expressly contra-
dicted by the | anguage of the statute. As just quoted,

Page 9 of 11
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par agraph (5) begins by stating that it applies only to cases
"not ot herwi se enconpassed i n paragraph (2) above," i.e., only
to those tort cases not enconpassed by the comerci al

activity paragraph. And in subsequently introducing its own
exceptions, paragraph (5) goes on to state that "this para-
graph"--i.e., paragraph (5)--"shall not apply to" libel or
slander. 1d. s 1605(a)(5), (a)(5)(B) (enphasis added). The

| anguage therefore makes clear that paragraph (5) and its
defamati on exception are inapplicable to tort cases based

upon conmercial activity.

This reading is confirnmed by the | egislative history, which
repeatedly refers to the category enconpassed by paragraph
(5) as "noncommercial torts.” HR Rep. No. 94-1487, at 20,
21 (emphasi s added); see Argentine Republic v. Anerada
Hess Shipping Corp., 488 U. S. 428, 439 (1989) (referring to
s 1605(a)(5) as the "noncommercial torts exception"); cf.
Nel son, 507 U.S. at 361-62 (finding that the tortious activity
all eged in that case, wongful arrest by Saudi police, failed to
qualify as commercial activity because it was "not the sort of
action by which private parties can engage in comerce").
Par agraph (5), the House Report states, "is directed primari-
ly at the problemof traffic accidents but is cast in genera
terns as applying to all tort actions for noney danages, not
ot herwi se enconpassed by section 1605(a)(2) relating to com
mercial activities." H R Rep. No. 94-1487, at 20-21 (enpha-
sis added). Its "purpose,” the Report continues, "is to permt
the victimof a traffic accident or other noncommercial tort to
mai ntain an action against the foreign state to the extent
otherwi se provided by law. " 1d. at 21

This reading is also consistent with the case law. This
circuit has previously stated that the exceptions to paragraph
(5) do not limt the conmercial activity exception. See G lson
v. Republic of Ireland, 682 F.2d 1022, 1028 n.27 (D.C. Cir.
1982) (stating that 28 U S.C. s 1605(a)(5)(B) "does not limt
id. s 1605(a)(2)"). Those of our sister circuits that have
consi dered the question have reached the sane concl usi on
See Sout hway v. Central Bank of Nigeria, 198 F.3d 1210,

1219 (10th Cr. 2000); Export Goup v. Reef Industries, Inc.
54 F.3d 1466, 1473-77 (9th Gr. 1995); see also Letelier v.
Republic of Chile, 748 F.2d 790, 795 (2d Cr. 1984) (noting
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that the statutory | anguage "suggests that the comerci al
activity exception to jurisdictional inmunity under paragraph

(2) and the tort exception under (5) are nutually exclusive").
Accordingly, we affirmthe district court's decision that activi-
ty enconpassed by the waiver of sovereign inmmunity con-

tained in 28 U.S.C. s 1605(a)(2) does not become subject to

suit by virtue of the provisions of s 1605(a)(5)(B).7

IV

The decision of the district court is reversed in part and the
case is remanded for further proceedings consistent with this
opi ni on.

7 W reject the U AE's argunent that foreign sovereigns
shoul d be i mmune from actions for defamation under the FSIA
because the United States is i mune from such actions under the
Federal Tort Clainms Act (FTCA), 28 U S.C. s 2680(h). Al though
both statutes contain defamati on exceptions, see HR Rep. No. 94-
1487, at 21, the anal ogy becones i napposite when applied in the
context of the FSIA's comercial activity exception because there
is no conparable inmunity exception under the FTCA. See Export
G oup, 54 F.3d at 1476 (describing FSIA's commercial activity
exception as "ha[ving] no counterpart in the FTCA").
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