
UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA

M iami Division

Case Num ber: 16-61515-CIV-M O RENO

DONDRELL JOSEPH CHANDLEK

M ovant,

VS.

UNITED STATES OF AM ERICA
,

Respondent.

ORDER DENYING 28 U.S.C. : 2255 PETITION FOR W RIT OF HABEAS CORPUS

Petitioner claims his conviction under 18 U
.S.C. j 924/) for using a firearm in

furtheralwe of a crime of violence
, should be vacated because bank robbery does not meet j

924(c)(3)(A)'s definition for a crime of violence and j 924(c)(3)(B) is unconstitution
ally vague

under Johnson v. United States, 
-  

U.S.
- , l 35 S. Ct. 2551 (2015). This Court finds that bank

robbery is a crime of violence under j 924(c)(3)(A)
, which supports the j 924(c) conviction

irrespective of Johnson's impact on j 924(c)(3)(B)
.

THIS CAUSE came before the Court upon the M ovant's M otion t
o Vacate Sentence

under 28 U.S.C. j 2255 (D.E. 1), filed on June 29. 2016.

THE COURT has considered the pertinent portions of the reco
rd, and being otherwise

fully advistd in the premises
, it is

ADJUDGED that the m otion is DENIED
.

1. Backcround

Petitioner, Dondrell Joseph Chandler
, and an accomplice robbed a TD Bnnk located in

Pembroke Pines, Florida on Septem ber 4
, 2013. Both were anned with handguns. Petitioner
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vaulted atop the teller counter and shouted
, $$ga1ll of you, hands up. Where is the money?'' A

bank teller unlocked a money drawer from which the Petitione
r took $2,571.10. Petitioner fired

two rounds from his pistol while grabbing the money
. Petitioner's accomplice l%held down'' the

lobby while this occurred. Then, Petitioner and his accomplice fled the scene in a Pontia
c

Firebird. Later, after he was apprehended by 1aw enforcement offi
cers, Petitioner admitted in an

interview that he robbed the brmk in the manner described above
.

On M arch 1 1 , 2014, a grand jury returned a two-count indictment against the Petitioner

charging him with Bank Robbery in violation of l 8 U
.S.C. j 21 13(a) and using a firearm in

furtherance of a crime of violence in violation of 18 U
.S.C. j 924(c). Petitioner pled guilty to

both cotmts on July 24, 2014. The first count
, Bank Robbery, included the language ttdid

knowingly take by force
, violence, and intimidation. . ..'' There was no plea agreement

.

That same day, the Court sentenced Petitioner to one day in prison for th
e Bank Robbery

charge and lzo-months imprisonment for discharging a firearm in further
ance of a crime of

violence, to be served consecutively
. Petitioner is currently serving this sentence

.

This is the Petitioner's frst Motion to Correct Sentence under 28 U
.S.C. j 2255. The

Government argues the petition is procedurally barred and without merit
.

II. Analysis

Is the motion to vacate procedurally barred?

Generally, a movant must file a direct appeal
, or else be barred from presenting such

claims in a j 2255 proceeding. McKay v. United States
, 657 F.3d 1 190, 1 196 (1 1th Cir. 201 1). A

defendant can avoid a procedural bar only by establishing one of the tw
o exceptions to the

procedural default rule. Under the tirst exception
, a defendant must show cause for not raising a

claim of error on direct appeal and actual preiudice from the alleged error
. Bousley v. United

States, 523 U.S. 614, 622 (1998); Massaro v. United States, 538 U.S. 500, 504 (2003) (çdlcllaims

2
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not raised on direct appeal may not be raistd on collateral r
eview unless the petitioner shows

cause and prejudice.''). The second exception to the procedural default nzle is actual i
rm ocence.

Lynn v. United States, 365 F.3d 1225, 1234 (1 1th Cir. 2004).

Cause and Prejudice

The Government argues that this Movant could have anticipat
ed the nlling in Johnson

and filed a direct appeal. W here the Supreme Court explicitly ovem zles well-settled precedent

and gives retroactive application to that new rule after a litigant'
s direct appeal, Eérbly definition''

a claim based on that new rule cannot be said to have been reaso
nably available to the counsel at

the time of the direct appeal
. Reed v. Ross, 468 U .S. 1, 17 (1984). That is precisely the

circum stance here. Johnson ovem zled precedent
, announced a new rule, and the Supreme Court

gave retroactive application to that new rule.

Although Petitioner can show cause
, he cannot establish actual prejudice. In this case

, no

actual prejudice would result from finding a procedural default because the Petitioner'
s

conviction for Bank Robbery
, 18 U.S.C. j 21 13(a), constitutes a crime of violence under j

924(c)(3)(A) (the Stuse-of-force clause''). In re: Sams
, 830 F.3d 1234, 1238 (1 1th Cir. 2016)

(concluding that a bank robbery conviction under j 2 1 13(a) qualifies as a crime of violen
ce

under the j 924(c)(3)(A) use-of-force clause). That being the case
, the Petitioner cannot m ake

the required showing of prejudice because his j 9244c) conviction is not predicated on the

portion of the statute the Petitioner claims is unconstitutional under Joh
nson -- the residual clause

at j 924(c)(3)(B).

Actual Innocence Exception

Having found the Petitioner cannot establish cause and actual 
prejudice to warrant an

exception to the procedural bar
, the Court m ust next exnm ine whether the actual innocence

3
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exception is met.To establish actual ilmocence
, a movant must show that it is ddmore likely than

not that no reasonable juror would have convicted him
.'' Bousley, 523 U .S. at 623 (quoting

Schlup v. Delo, 513 U .S. 298, 327 (1995:. Where a defendant has been convicted under a

constitutionally invalid provision of a statute
, the defendant is actually innocent of the offense

because his conduct was not a crime
.

Here, the Petitioner cannot satisfy the tdactual innocence'' e
xception to the procedural

default rule. Again, the Eleventh Circuit has squarely found that a j 21 13 bank robbery

conviction constitutes a Ctcrime of violence'' under the use
-of-force clause, 18 U .S.C. j

924(Q(3)(A). In re: Sams, 830 F.3d at 1238. Therefore, Petitioner's conviction is not

constitutionally infirm as it is based on a portion of the statute that is 
not at issue. In re: Smith

,

829 F.3d 1276, 1280 (1 1th Cir. 2016) (tsEven assuming that Johnson invalidated j 924(
c)'s

residual clause (j 924(c)(3)(B)J, that conclusion would not assist (a defendant whose! underlying

conviction . . . gmetj the requirements that the force clause in j 924(c)(3)(A) sets out for a

qualifying underlying offense.'').

Having found the bank robbery conviction clearly qualifes as a crime 
of violence under

the j 924(c)(3)(A)'s use-of-force clause, the Court need not decide whether it also qualifie
s as a

crime of violence under j 924(c)(3)(B)'s residual clause
, nor does the Court need address

Johnson's impad on j 924(c)(3)(B).
w.

r  . ,DONE AND OR
DERED in Chambers at Miami

, Florida, this of February 2017
.
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FED ICO A . ORENO
UNITED STATES DISTRICT JUDGE

Copies furnished to:

Counsel of Record
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