
UNITED STATES DISTRICT CO URT

SOUTH ERN DISTRICT O F FLO RIDA

M IAM I DIVISION

CASE NO . 14-CR-20674-KIN G

UNITED STATES OF AM ERICA,

VS.

DANIEL OCHOA,

Defendants.

ORDER DISM ISSING COUNT 3 W ITH OUT PREJUDICE

THIS CAUSE comes before the Court upon Defendant DANIEL OCHOA'S M otion to

Dismiss Pending Charge Pursuant to Speedy Trial Act Violation (DE 190), filed April 3, 2017.

The Court has additionally eonsidered the Government's Response in Opposition to the M otion

to Dismiss (DE 14), filed April 14, 2017. Defendant failed to file any reply in support of the

motion, and the time to do so has passed.

INTRODUCTION

Defendant seeks dismissal of Count 3 of the Superseding Indidment (DE 34) with

prejudice based upon the failure to bring him to trial within the timeframe required by the

l h Government concedes that this matter must beSpeedy Trial Act
s 18 U.S.C. j 3161 (e). T e

dismissed for failure to comply with the Speedy Trial Act, but requests a dismissal without

prejudice

1 The three charges contained in the lndictment were severed into two trials
. Following the trial

on Counts 1 and 2, the jury returned a verdict of guilty as to both counts. DE 123. Following the
trial on Count 3, the jury was unable to come to a decision, and the Court declared a mistrial. DE
1 3 1 .
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RELEVANT PROCEDURAL H ISTORY

On September l 8, 2014, Defendant was charged by indictm ent with knowingly

obstructing, delaying, and affecting commerce and the movement of articles in commerce by

means of robbery in violation of 18 U.S.C. j 1951(a) (Count 1), possession of a fireann in

furtherance of a crime of violence in violation of 18 U.S.C. j 924(c)(l)(A)(iii) (Count 2), and

felon in possession of a firearm and ammunition in violation of 18 U.S.C. jj 922(g)(1) and

2924(e) (Count 3).

W ithout opposition from the governm ent, Defendant m oved to have the trial of Counts 1

and 2 severed from the trial of Count 3, which the Court granted. DE 44; DE 45. The trial of

Counts 1 and 2 commenced on September 19, 2016 and the jury returned a verdict of guilty as to

both counts on September 22, 2016. DE 123. The trial of Count 3 commenced on September 26,

2016 and, after the jury was unable to reach a decision, the Court declared a mistrial on

Septem ber 27, 2016. DE 161 .

The day after the mistrial was declared, on Septem ber 28, 2016, the Court entered a

scheduling order setting the retrial of Count 3 for the two-week calendar commencing January

1 9, 20 l 7. DE 138. Approxim ately three weeks before the scheduled retrial date, counsel for

Defendant tiled a motion to withdraw from the case, which was granted following a hearing on

the motion, and the retrial was continued. DE 153; DE 165. As Defendant was at that point

3 h Court referred this matter to M agistrate Edwin G
. Torres toseeking court-appointed counsel, t e

determ ine if Defendant qualitied for sam e. DE 165. On January 30, 2017, M agistrate Judge

Torres appointed the Fcderal Public Defender to represent Defendant, and AFPD Katie Carm on

2 i indictment was filed on M arch 27
, 2015, but the statutes which Defendant wasA supersed ng

charged with violating did not change. See DE 34.
3 Defendant was previously represented by privately retained counsel

.

2
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tsled her appearance on February 1 , 2017. DE 171; DE 1 73. Two days later, AFPD Cannon filed

a notice with the Court in which she requested sixty days to prepare for the trial. DE 174. AFPD

Carmon's filing m ade no mention of any then-existing Speedy Trial Act violations, nor did she at

any time file a Speedy Trial Act Report as required by Rule 88.5 of the Local Rules for the

Southern District of Florida. See id.

Based on AFPD Carmon's request for sixty days to prepare for the trial, the Court set the

retrial of Count 3 for the two-week calendar commcncing April 17, 2017. DE 175.

The scheduling order advised the parties, inter alia, of the following:

ALL PARTIES SHALL TAKE NOTICE THAT THE SCHEDULED TRIAL

DATE IN THE ABOVE-STYLED CASE M AY BE SET BEYOND THE

TIM E LIM ITS OF THE SPEEDY TRIAL ACT. TH E COURT SHALL
DEEM  SPEEDY TRIAL TO BE W AIVED UNLESS THE PARTIES

OTHERW ISE NOTIFY THE COURT W ITHIN TEN (10) DAYS AFTER
RECEIPT OF TH IS O RDER THAT THEY OBJECT TO TH IS TRIAL
DATE AND INSIST. IN W RITING. ON A TRIAL DATE W ITHIN THE

SPEEDY TRIAL ACT DEADLINES.

DE 1 38 at 1-2 (emphasis in original). No objedions to the trial date were filed, and none of the

parties submitted Speedy Trial Act reports as required by Rule 88.5. See S.D . Fla. L.R. 88.5.

CALCULATION OF SPEEDY TRIAL PElèIOD4

The Speedy Trial Aet states, in pertinent part,

lf the defendant is to be tried again following a declaration by the trial judge of a
mistrial or following an order of such judge for a new trial, the trial shall
commence within seventy days from the date the action occasioning the retrial
becom es tinal.

l 8 U.S.C. j 3 161(e). The statute additionally lists various periods of delay that are excludable

from the computation of when a trial shall commence. 18 U.S.C. j 3l6 1(h)(1).

4 B der entered Decem ber 8
, 2016 the Coul't directed the parties to subm it up-to-date Speedyy Or ,

Trial Act Reports, and the parties submitted their Joint Speedy Trial Report on Decem ber l 3
,

2016. DE 70, 73.
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As the mistrial of Count 3 was declared on September 27, 2016, the Speedy Trial Act

5 See DE l 61 
. The retrial periodretrial period in this case began to run on September 28, 2016.

6expired seventy days later on Decem ber 6
, 2016.

DELAY BEYOND TH E SPEEDY TRIAL PERIOD

The opinion of the Eleventh Circuit Court of Appeals in the matter of United States v.

Young seems to indicate that periods of delay which occur beyond the expiration of the speedy-

trial clock may not be considered Sçexcludable'' under the Act. 2016 W L 740631 5, No. 15-12389,

at *2 (1 1th Cir. Dee. 22, 2016) (citing Tinker v. Moore, 255 F.3d 1331, l 333 (1 1th Cir. 2001),

for the proposition that a deadline cannot be tolled Sdwhen there is no period remaining to be

to11ed.''). Accordingly, the Court calculates the delay beyond the expiration of the speedy-trial

7clock as 1 54 days
.

DISCUSSION

The next issue the Court must address is whether the circumstances of this case warrant

dismissal with or without prejudice. The Eleventh Circuit Court of Appeals has explained that

ikin deciding whether to dismiss an indictment for violation of the Speedy Trial Act with or

without prejudice, Sthere is no preference for one type of dismissal over the other.''' United

Slates v. Branham, 285 F. App'x 642, 643 (1 lth Cir. 2008) ('citing United States v, Brown, 1 83

F.3d 1306, 1309 (1 lth Cir. 1999)). The Speedy Trial Act provides for the factors the Court must

consider in making this determination: i1(1) the seriousness of the offense', g2) the facts and

5 1 8 U S C j 3 161(h)(l) (periods of delay resulting from iiany procedinggl concerning the
defendant'' are ikexcluded in computing the time within which . . . the trial of any such offense

must commence.'')6 
ide from September 27 20 1 6 there were no excludable days during the Speedy Trial ActAs , ,

retrial period.
1 There are 154 calendars days between December 6

, 2016 and M ay 9, 2017.
4
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circumstances of the case which 1ed to the dismissal; g31 and the impact of a reprosecution on the

administration of (the Speedy Trial Act) and on the administration ofjustice.'' 18 U.S.C.A. j

3 l 62 (2016). Once the district court has considered these factors, the court's judgment çishould

not lightly be disturbed.'' United States v. Knight, 562 F.3d 1314, 1322 (1 1th Cir. 2009) (quoting

United States v. Taylor, 487 U.S. 326, 337 (1988).

W ith respect to the seriousness of the offense, the Eleventh Circuit has observed that

iiwhere the crime charged is serious, the court should dismiss only for a correspondingly severe

delay.'' Branham, 285 F. App'x At 644 (citing United States v. Russo, 741 F.2d 1264, 1267 (1 1th

Cir. 1984)). Here, Defendant appears to concede that the offense charged in Count 3 is serious,

but raises a strangc argument that the Court should consider it to be less serious because he was

simultaneously charged with two Ear m ore serious counts for which he was already convicted and

sentenced. DE l90 at 6. In any event, it is beyond dispute that the crim e eharged is serious. See

United States v. Jones, 601 F.3d 1247, 1257 (1 1th Cir. 2010) (finding éûpossession of ammunition

by a convicted felon . . . (isj clearly (a) serious crimegj . . . .''). Accordingly, the Court finds that

the fsrst factor weighs heavily in favor of dismissal without prejudice.

The second fador, the facts and eircumstances leading to the dismissal, also weighs

heavily in favor of a dismissal without prejudiee. The Court's scheduling order altered the parties

that it was possible that the scheduled trial date in this case was set iibeyond the tim e limits of the

speedy trial act'' and direded the parties to notify the Court promptly if there was a speedy trial

issue and they required an earlier trial date. Additionally, the Court's local rules require the

parties to file periodic written Speedy Trial Reports setting fol'th the computation of the speedy

trial period, the excludable time, and the kstinal date upon which the defendantts) may be tried in

compliance with the speedy trial plan of this Court. S.D. Fla. L.R. 88.5. Yet none of the parties

5
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inform ed the Court that there was any speedy trial issue with respect to the retrial on Count 3,

requested an earlier trial date, or filed a report prospectively alerting the Court that the scheduled

trial date presented a speedy trial problem that could not be waived or otherwise remedied by the

parties' non-objection. Moreover, the Speedy Trial Act violation which forms the basis of the

instant motion was complete at the time Defendant's present counsel entered the case (and then

proceeded to request an additional sixty days to prepare for trial). As a result, this issue was not

brought to the Court's attention until 1 16 days after the Speedy Trial Act's retrial period had

8 Therefore
, much of the blame for a majority of the time which has elapsed followingelapsed.

the expiration of the retrial period is properly borne by Defendant, and this factor also weighs

heavily in favor of dismissal without prejudice.

Finally, the third factor, the: impact of a reprosecution on the administration of justice and

the Speedy Trial Act, also weighs in favor of a dismissal without prejudice. The Court

recognizes that 'lliln applying this factor, there is almost always 'some tension between the

administration of the Act and the administration of justice,''' Williams, 314 F.3d 552, 559

(quoting United States v. Godoy, 82 1 F.2d 1498, 1 506 (1 lth Cir. 1987)), and that the two

standard argum ents that arise whert exam ining these factors tend to Ssneutralize each other''

because i$i (dlefendants can always argue that the minimal sanction of dismissal without

prejudice takes the teeth out of the Act's requirements''' and diithe government can always argue

that reprosecution furthers the public's interest in bringing criminals to trial.''' Id. at 559-60

(quoting Goloy, 821 F.2d at 1506), However, the Court concludes, as the Supreme Court has

made clear, that a 'ûgdlismissal without prejudice is not a toothless sanction.'' Taylor, 487 U.S.

F There are 1 l 6 calendar days between December 6
, 20 16 and the tiling of the motion on M areh

3 1 , 20 1 7.
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326, 342 (reversing order that dismissed an indictment with prejudice due to a Speedy Trial Act

violation).

ln the present case, the government corredly points out that Defendant has failed to

identify any prejudice that has impacted his defense or ability to prepare for trial as a result of the

Speedy Trial Act violation at issue, Indeed, the Court finds that the prejudice which Defendant

9claims is little more than illusory and insufticient to warrant a dismissal with prejudice.

Balaneed against this illusory prejudice is the public's heavy intercst in bringing criminals to

trial. Accordingly, the Court tinds that the third factor also weighs heavily against dismissal

without prejudice,

CONCLUSION

Accordingly, the Court being otherwise fully advised, it is ORDERED, ADJUDGED,

and DECREED that Count 3 of the Superseding Indictment (DE 34) be, and the same is, hereby

DISMISSED W ITHOUT PREJUDICE and the Clerk of Court shall CLOSE this case.

DONE and ORDERED in Chambers at the James Lawrence King Federal Justice

Building and United States Courthouse, M iam i, Florida this 9th day ()f M ay, 2017.

*

ES LAW REN CE KIN G

1TE13 STATES DISTRICT JUDGE

Counselfor Dqfendant
Kathcrine Carm on

Federal Public Defender's Office
l 50 W  Flagler Street

Suite l 700

M iam i, FL 33130

9 - i his ability to prepare fbr trial because he was transferredDefendant claims he is prejudiced n
t'rom FDC- M iami to a facility in Orlando, Florida on February 28

, 2017; the facility to which he
was designated for incarceration pursuant to the Judgm ent entered against him on Counts 1 and
' r)t

7
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Counselfor Plaint?
Elina A. Rubin-sm ith

U .S, Attorney's Office
Special Prosecutions Section

Jam es Lawrence King Federal Justice Building
99 N.E. 4th Street

Suite 800

M iam i, FL 33132
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