
UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

Case No. 17-20576-CIV-SCOLY OTAZO-M YES

ABNER M ONZON,

Plaintiff,

NANCY A. BERRYHILL,

Acting Commissioner of

Social Security,

Defendant.

/

REPORT AND RECOM M ENDATION

THIS CAUSE came before the Courtupon Plaintiff Abner Monzon's tiçclaimanf'l

Motion for Summary Judgment (hereafter, Ssclaimant's Motion for Summary Judgmenf') ED.E.

20) and Defendant Nancy

(ltcommissioner'') Motion for Summary

Berryhill, Acting Commissioner of Social Seeurity's

Judgment and Response to Claimant's M otion for

Summary Judgment (hereaher, t'Commissioner's Motion for Summary Judgmenf') (D.E. 211.

SSTR '') has been filed (D.E. 181.1 For the reasons statedThe administrative transcript (hereafter, .

below, the undersigned respectfully recommends that Claimant's M otion for Summary Judgment

be GRANTED, the Commissioner's Motion for Summary Judgment be DENIED, and the

Commissioner's decision be REM ANDED to the Commissioner for further proceedings in

accordance with this Report and Recommendation.

PROCEDURAL H ISTORY

Claimant tiled applications for Disability Insurance Benefits (t$DIB'') and Supplemental

Security lncome ($tSS1'') on January 3 1 , 201 3, alleging a disability onset date of December 1 ,

l The references hereafter (TR. ) are to the transcript pages rather than the court record pages.

Case 1:17-cv-20576-RNS   Document 25   Entered on FLSD Docket 05/08/2018   Page 1 of 18



201 1 . TR. 32. The applications were denied initially and upon reconsideration. 1d. Pursuant to

a written request, a hearing was held on M ay 26, 201 5 before Administrative Law Judge

Lornette Reynolds (CIALJ Reynolds''ls which was continued to allow Medical Expert Haddon

Alexander 111, M .D. (ûCME Alexander'') to review recently filed evidence. 1d, at 90-1 1 1. On the

same date, Claimant amended his alltged disability onsd date to August 1, 2013. 1d. at 358.

continued hearing was held on July 7, 2015 before ALJ Reynolds, at which Claimant, M E

Alexander and Vocational Expert Nicholas Fidanza ('tVE Fidanza'') testifed. 1d. at 50-89. On

November 18, 2015, ALJ Reynolds issued an Unfavorable Decision, finding the following:

(1) Claimant met the insured status requirements of the Social Security Act
through December 31, 2015. 1d. at 34.

(2) Claimant had not engaged in substantial gainful activity since August 1, 2013,
the alleged disability onset date (20 C.F.R. jj 404.1571 et seo. and 416.971 t1
se9.). Id.

(3) Claimant had the following severe impairments: history of congestive heart
failure ($iCHF''), coronary artery disease and/or cardiomyopathy,
hypertension, osteoarthritis, rheumatoid artllritis and/or fibromyalgia, and

depressive disorder (20 C.F.R. jj 404. 1520(c) and 416.920(c)). Id.

(4) Claimant did not have an impairment or combination of impairments that met
or medically equaled the severity of one of the listed impairments in 20 C.F.R.

Part 404, Subpart P. Appendix 1 (20 C.F.R. jj 404.1520(*, 404, 1525,
2404

.1526, 416.920(d), 416.925 and 416.926). 1d. at 36.

(5) Claimant had the residual functional capacity (hereafter, t$RFC'') to perform
3sedentary work

, subject to certain limitations. ld. at 37.

2 The Social Security Administration's ($CSSA'') Listing of lmpairments tsdescribes for each of the major
body systems impairments that gthe SSAj considergsj to be severe enough to prevent an individual from
doing any gainful activit'y, regardless of his or her age, education, or work experience.'' 20 C.F.R. jj
404.1525(a) and 416.9254a).
3 The RFC is the ability of a claimant to do physical and mental work activities on a sustained basis

,

despite the claimant's Iimitations or impairments. 20 C.F.R. jj 404, 1545(a)(l) and 416.945(a)(l). The
RFC must be determined based on all of the claimant's impairments, even those that are not considered
ldsevere.'' See 20 C.F.R. jj 404.1520, 404.1 545, 416.920 and 416.945.
dssedentary work involves lifting no more than 10 pounds at a time and occasionally lifting or carrying

articles Iike docket files, ledgers, and small tools.'' 20 C.F.R. jj 404.15674a) and 416,967(a).
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(6) Claimant was unable to perform any past relevant work (20 C.F.R. jj
4404

.1565 and 416.965). J#. at 41.

(7) Claimant was born on September 26, 1970 and was 42 years old, which is
detined as a younger individual age 18-49, on the alleged disability onset date

(20 C.F.R. jj 404.1563 and 416.963). Id.

(8) Claimant had at least a high school education and was able to communicate in
English (20 C.F.R. jj 404.1564 and 416.964). Id. at 42.

(9) Transferability of job skills was not material to the determination of disability
because using the M edical-vocational Rules as a framework supported a

tlnding that Claimant was tçnot disabled,'' whether or not Claimant had

transferable job skills (See SSR 82-41 and 20 C.F.R. Part 404, Subpart P,
5Appendix 2). Ltla

(10) Considering Claimant's age, education, work experience, and RFC, there
were jobs that existed in signifcant numbers in the national economy that
Claimant could perform (20 C.F.R. jj 404.1569, 404.15694$, 416.969, and
416.969(a)). Id.

(1 1) Claimant had not been under a disability, as defined in the Social Security
Act, from August l , 2013, through the date of the Unfavorable Decision (20
C.F.R. jj 404.1520(g) and 416.920(g)). J.I.L at 43.

On January 12, 2017, the Appeals Council denied a request for review of ALJ Reynolds'

Unfavorable Decision. ld. at 1-8. On February 14, 201 7, pursuant to 42 U.S.C. j 405(g),

Claimant filed this action seeking reversal of ALJ Reynolds' final administrative decision (D.E.

ln support of his contention that Reynolds' Unfavorable Decision should be

reversed, Claimant argues that ALJ Reynolds' findings with regard to his mental RFC were not

supported by substantial evidence. The undersigned finds merit in this contention.

1 i:past relevant work is work that you have done within the past l 5 years, that was substantial gainful

activity, and that lasted long enough for you to learn to do it.'' 20 C.F.R. jj 404.1560(b)(l) and
4l6.960(b)(l).
5 SSRS are a series of precedential decisions relating to the programs administrated by the SSA and are

published under the authority of the Commissioner of Social Security. See hûp://ssa.gov/regulations/def-

ssr.htm.
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RELEVANT M EDICAL EVIDENCE

Treating sources

A. Miami Behavioral HeaIth Center and Spectrum Programs CMiami
Behavioral Health'')

On August 2, 2013, Claimant underwent a psychiatric evaluation at M iami Behavioral

Hea1th, 1d. at 1087-91 . Upon mental status examination, Claimant's affect was blunted; his

mood was depressed and anxious; he was oriented to time, place, and person; his recent and

immediate memory was impaired', his insight and judgment were fair; his sleep was poor; his

thought process was racing; his thought content was paranoid; and he had auditory hallucinations

and paranoid delusions. 1d. at 1089. Claimant was diagnosed with schizoaffective disorder,

bipolar type and assigned a Global Assessment of Functioning (t(GAF'') score of 47. JZ at

61090
.

On May 1 1, 2015, Sandra Fujita, Advanced Registered Nurse Practitioner (SIARNP

Fujita'') and Manuela Georgescu, M .D. (d$Dr. Georgescu'') completed a Medical Assessment of

Ability to Do Work Related Activities (Mental) for Claimant (hereafter, çiMedical Source

Statement'). Ld-a at 1078-8 l . ARNP Fujita and Dr. Georgescu reported that Claimant had been

treated at Miami Behavioral Hea1th since July 8, 2013. 1d. at 1080. ARNP Fujita and Dr.

Georgescu opined that Claimant had k'poor'' or no ability to do the following; follow work rules;

relate to co-workers; deal with the public', use judgment; interact with supervisors; deal with

work stress; f'unction independently; maintain attention and concentration; understand, remember

and carry out simple, detailed, and complex job instructions', maintain personal appearance;

6 dl-f'he Global Assessment of Functioning
, or GAF scale, is a numeric scale that mental health physicians

and doctors use to rate the occupational, psychological, and social functioning of adults.'' See M ccloud

v. Barnhart, 166 F. App'x 410, 413 n,2 (1 lth Cir. 2006); DSM-III-R Axis V: Global Assessment of
Functioning Scale (GAF), available at hlp://macadhur.virginia.edu/Datipdf/gaf.pdf.
A GAF score of 41-50 indicates Elgslerious symptoms . . . OR any serious impairment in social,
occupational, or school functioning.'' DSM -III-R Axis V: Global Assessment of Functioning Scale.

4
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behave in an emotionally stable marmer; relate predictably in social situations; and demonstrate

reliability. ld. at 1078-79. ARNP Fujita and Dr. Georgescu opined that Claimant suffered from

a schizophrenic, paranoid or other psychotic disorder, but did not suffer from an affective

disorder or a substance addiction disorder. 1d. at 1081. ARNP Fujita and Dr. Georgescu noted

that Claimant's impairment affected a11 activities of life. 1d. at 1080.

On May 13, 2015, ARNP Fujita reported that Claimant's appearanee was appropriate; his

affed was constricted; his mood was depressed and anxious', he was oriented to time, place and

person', he was alert; his immediate and recent memory was impaired', his speech was

unzemarkable; his sleep, appetite, eye contact, reliability, concentration, insight, and judgment

were fair; his thought process was psychotic; his thought content had obsessions; he had auditory

hallucinations and paranoid and religious delusions; but he was not suicidal or homicidal. Id. at

1 085. ARNP Fujita reported that Claimant was not improving with treatment as expected, and

that a change in medication was needed. JJ=. at 1086.

B. Enrique Pelayo, M .D., P.A. (iiDr. Pelayo'')

Claimant received treatment from Dr. Pelayo from July 1, 2013 to May 5, 2014. JA at

983-1047. On November 21, 2013, Claimant visited Dr. Pelayo for lab work for medical

clearance for an umbilical hernia repair. J-1L at 991 . Claimant reported that he felt fine and that

he had no chest pain or shortness of breath. Id. On February 27, 2014, Claimant reported that

his joint pain felt better, his hypertension was controlled, his mood was better, and that his

psychiatrist had increased the dosage of his medication. Id. at 983.

C. Rosie Lee W esley HeaIth Center, Jackson Health System CW esley

Health'')

On M arch 4, 2015, Claimant presented as a new patient at W esley Health to establish

care and obtain medication refills. 1d, at 1 139. Claimant reported that he was no longer taking

5
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antidepressants. 1d. On April 10, 2015, Claimant visited W esley Health for the tlu and reported

that he was being seen by a psychiatrist, and that he had received psychiatric medication at the

psychiatrist's office. Id. at 1 131 .

D. Community HeaIth of South Florida, lnc. (fdcommunity Health'')

On M ay 28, 2013, Claimant visited Community Hea1th for a biopsychosocial assessment.

ld. at 916-925. Claimant reported exacerbation of depressive symptoms, impaired daily

functioning, lack of motivation, multiple health stressors, physical pain limitations,

unemployment, limited resources, impaired sleep patterns, daily crying spells, isolation,

alienation, increased anhedonia, hopelessness and helplessness; and denied suicidal or homicidal

ideations. Id. at 924. Claimant also stated that he was not interested in case management or

Id. Claimant was diagnosed with major depressive disorder, severe;psychotherapy at the time.

was assigned a GAF score of 51 ; and was recommended to undergo a psychiatric evaluation. Ltls

7
at 925-26.

E. Kendall Regional M edical Center

On April 14, 2013, Claimant underwent a cardiac catheterization,

obstructive coronary artery disorder and reduced ejection fraction (1$EF'') of 35%. 1d. at 950.

On the same date, a Doppler test revealed an EF of 50 to 55% . Id. at 978. On April 15, 2013,

Claimant underwent a Computer Tomography (.ûCT'') scan of his chest, which showed a 44%

which noted non-

EF. 1d. at 975.

F. Heartwell

On September 12, 2014, Claimant visited Heartwell for a follow-up visit. 1d. at 1064-66.

Doctors noted that Claim ant's blood pressure was controlled; that he had no chest pain; and that

7 A GAF score of 5 1-60 indicate içgmloderate symptoms . . . OR moderate difficulty in social,
occupational, or school functioning.'' DSM -III-R Axis V: Global Assessment of Functioning Scale.
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his cardiac artery disorder was stable. J#a. at 1064-65. On October 24, 2014, doctors noted that

Claimant's hypertension was benign and his sleep apnea condition was stable. Id. at 1 105. ln

July, September, and October of 2014, upon physical examination, Claimant's gait was normal

and he was able to exercise. 1d. at 1 105, 1 1 10, 1 1 1 5.

G. Reuven Bromberg, M.D. ($$Dr. Bromberg'')

Dr. Bromberg treated Claimant for rheumatoid arthritis and fibromyalgia. Id. at 1048-52.

On August 1 1, 2014, Dr. Bromberg noted that Claimant continued to improve with Humira. J.és

at 1048. Claimant reported having 5 minutes of stiffness in his hands and knees, but that he was

able to continue a11 his activities. 1d. Upon physical examination, the swelling in Claimant's

proximal interphalangealjoints, metacarpophalangeal joints, wrists, knees, and ankles had

resolved; his musculoskeletal strength was 5/5; there were no gross sensory or motor deficits;

and Claimant ambulated with a limp. Id. at 1049.

H. Mario Mangas, M.D. ($$Dr. M angas'')

On September 10, 2014, Claimant visited Dr. M angas for dyspnea and a consultation for

sleep apnea. ld, at 1053.Dr. Mangas noted that Claimant's dyspnea had tluctuated and episodes

occurred frequently, and that his symptoms were moderately severe. JJ..a Dr. Mangas also noted

that Claimant experienced depression, difficulty with concentration, gasping during sleep,

insomnia, and poor or worsening memory. J#-.. A baseline sleep study was conducted on October

10, 2014, which revealed insomnia with sleep apnea, and a titration study was recommended.

1d. at 1059.

II. State Agency M edical Determ iners

On February 2013, state agency single decision maker Keith Lackey (SCSDM

Lackey'') reported that Claimant could occasionally lift and/or carry up to 20 pounds; frequently
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lift and/or carry up to 10 pounds; and stand and/or walk and sit each for about 6 hours in an 8-

hour workday. J-Z. at 1 16. On May 20, 2013, state agency determiner Han'y Beechnm, M.D.

(tiDr. Beecham'') adopted SDM Lackey's findings. ld. at 132-34.

RELEVANT HEAY NG TESTIM ONY

A hearing was held on July 7, 2015 before ALJ Reynolds, at which Claimant, M E

Alexander, and VE Fidanza testified. TR. 50-89.

1. Claim ant

Claimant testified that he last worked in 2012, when he was self-employed as a driver.

Id. at 58. Claimant also identified his past work as a gardener, pest control worker, merchandise

stocker, laundry folder, maintenance worker, and parking ticket taker. ld. at 59-60.

Claimant testified that he forgot things frequently; that he was not able to keep up with a

routine', and that he experienced pain in his hands and legs.1d. at 62. Claimant stated that, since

six months before when he experienced changes with depression and his marriage, he had spent a

typical day laying down or sitting in a chair. Ld-a at 62-63. Claimant also stated that he

experienced problems sleeping; that his medication did not help with his sleep', and that he heard

voices. 1d, at 63. Claimant testified that he could stand for about 10 minutes at a time, but did

not have problems sitting down. Id. at 64.Claimant stated that he was able to concentrate for

Sigiven moments'' but got lost when reading and was not able to keep up with conversation well.

1d. at 65.

Regarding his treatment, Claimant testified that he started treatment with a psychiatrist

over three years before. 1d. at 61. Claimant stated that he was taking about eight to nine

medications, including Cymbalta, M etroprolol, Lisinopril, and Hum ira; and that the m edication

helped him enough to keep him stable. Id. at 62.Claimant also testified that he had been using a

8
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walker for about a year, which was prescribed to him by Dr. Judy Valencia because his knees

were getting swollen a lot. 1d. at 64. Claimant stated that his doctors were not able to do a

hernia repair. ld. at 67.

II. M E Alexander

M E Atexander identifed Claimant's impairments as coronary artery disease, rheumatoid

arthritis, fibromyalgia, ventral umbilical hernia, and obstructive sleep apnea, and testified that

none of these impairments mtt or equaled the listing of impairments. 1d. at 68-69, 71.

Regarding Claimant's coronary artery disease, ME Alexander discussed Claimant's various EF

rates and opined that Claimant had some degree of cardiomyopathy that limited his activity to

light sedentary work, and in combination with his ventral hernia, Claimant had limited ability to

lift and carry. Id. at 72-73.

ME Alexander also opined that the medical evidence of record did not support the need

for Claimant's use of a walker because he did not find target evaluations for weight bearing

joints in the record. Id. at 73. As to Claimant's functional limitations, ME Alexander opined

that Claimant could lift or carry 10 pounds occasionally and 5 pounds frequently; walk and stand

each for 20 minutes at a time and 4 hours each during an 8-hour work day; and sit without

limitation, with an option to sit or stand at one workstation. 1d. at 75-76. As to postural

limitations, M E Alexander testified that Claimant should not be required to climb ropes, ladders,

or scaffolds; but that he could occasionally navigate stairs and ramps, balance, bend, stoop,

crouch, kneel, and crawl; and that he had no limitations as to manipulation, vision, and

communication. Id. at 76. M E Alexander also testified that Claim ant should not be exposed to

unprotected heights, and that he should not have concentrated exposure to working around heavy

machinery with rapid moving parts. J;..a

9
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111. VE Fidanza

VE Fidanza classified Claim ant's prior work as follows:

F ith an exertional level of mediumg and an SVP of> Van driver
, DOT #913.663-018, w

103;

1 1 d svp of 3;> Security guard
, DOT #372.667-034, with an exertional level of light an an

12 h ical demand and> Gardener
, DOT #408.684-010, with an exertional level of heavy p ys

13an SVP of 4;

> Pest control, DOT #383.684-010, with an exertional level of medium and an SVP of 4;

Stock clerk, DOT #299.367-014, with an exertional level of heavy and an SVP of 4;

Janitor, DOT #382.664-010, with an exertional level of medium and an SVP of 3;

> Parking 1ot attendant, DOT #915.473-010, with an exertional level of light and an SVP
14

of 2.

Id. at 79.

VE Fidanza testified that a hypothetical individual with the same age, education, work

history, and RFC as Claimant could perform the following representative jobs:

8 DOT is the acronym for the Dictionary of Occupational Titles
, which was created by the Employment

and Training Administration and groups jobs based on their similarities, and defines the structure and
content of all listed occupations. See hdp://w w.oalj,dol.gov/libdot.htm (Dictionary of Occupational
Titles Fourth Edition, Revised 1991).
9 i$M dium work involves Iifting no more than 50 pounds at a time with frequent lifting or carrying ofe

objects weighing up to 25 pounds. If someone can do medium work, we determine that he or she can also
do sedentary and light work.'' 20 C.F.R. jj 404.1567(c) and 416.9674c).
10 sVP is defined in the DOT as Ssthe amount of lapsed time required by a typical worker to learn the

techniques, acquire the information, and develop the facility needed for average performance in a specific

job-worker situation.'' See Dictionary of Occupational Titles App. C (4th ed., rev, 1991),
hIP://> w.OaIj.dOI.gOV/PUBLIC/DOT/REFEM NCES/DOTAPPC.HTM.
An SVP of 3 means preparation for the job should extend Sslolver 1 month up to and including 3
months.'' ld.
1 l t'Li ht work involves Iifting no more than 20 pounds at a time with frequent lifting or carrying ofg

objects weighing up to 10 pounds.'' 20 C.F.R. jj 404, 1567(b) and 416.967(b).
12 çiyleavy work involves lifting no more than 100 pounds at a time with frequent lifting or carrying of

objects weighing up to 50 pounds.'' 20 C.F.R. jj 404.1 567(d) and 416.967(d).
13 A SVP of 4 means that preparation for the job should extend Sdgolver 3 months up to and including 6s
months.'' See Dictionary of Occupational Titles, App. C.

14 A SVP of 2 means that preparation for the job should extend ksbeyond short demonstration up to andn
including l month.'' ld.

10
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>. Order clerk, food and beverage, DOT #209.567-014, sedentary, with an SVP of 2 and

100,000 jobs nationally;

> Charge-account clerk, DOT #205.367-014, sedentary, with an SVP of 2 and 40,000

jobs nationally;

>' Call-out operator, DOT #237.367-014, sedentary, with an SVP of 2 and 42,000 jobs
nationally.

Id. at 80-83.

STANDARD OF REVIEW

A federal court's itreview of a social security case is demarcated by a deferential

reconsideration of the findingsof fact and exacting examination of the conclusions of law.''

Williams v. Astrue, 416 F. App'x 861, 862 (1 1th Cir. 201 1). Thus,

(tlhe Commissioner's findings of fact are conclusive if supported by substantial
evidence. 42 U.S.C. j 405(g). Substantial evidence is more than a scintilla- i.e.,
the evidence must do more than merely create a suspicion of the existence of a

fact, and must include such relevant evidence as a reasonable person would accept

as adequate to support the conclusion. W here the Commissioner's decision is

supported by substantial evidence, the district court will affirm, even if the
reviewer would have reached a contrary result as finder of fact, and even if the

reviewer tlnds that the evidence preponderates against the Commissioner's

decision.

Kieser v. Barnhart, 222 F. Supp. 2d 1298, 1305 (M.D. Fla. 2002) (citations omitted). However,

the Commissioner's ûtconclusions of law, including applicable review standards, are not

presumed valid.'' W illiams, 416 F. App'x at 862.

REGULATORY FRAM EW ORK: THE FIVE-STEP SEOUENTIAL PROCESS

The Social Security Regulations outline a tsve-step ûtsequential'' evaluation process used

to determine whether a claimant is disabled.

First, the ALJ must determine whether a claimant is engaged in tdsubstantial gainful

activity'' (hereafter, i$SGA'').lf the ALJ finds that the claimant is engaging in SGA, then the

ALJ must find that the claimant is not disabled. Phillips v. Barnhart, 357 F.3d 1232, 1237 (1 1th

11
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Cir. 2004). In this case, ALJ Reynolds determined that Claimant was not engaged in SGA since

the alleged disability onset date of August 1, 2013, and proceeded to step two. TR. 34.

At the second step, the ALJ must determine if a claimant's impairments are Ssmedically

severe.'' If the ALJ determines that the claimant's impairments are medically severe, then he or

she must proceed to the third step. Phillins, 357 F.3d at 1237. ln this case, ALJ Reynolds found

that Claimant suffered from severe impairments of history of CHF; coronary artery disease

and/or cardiomyopathy; hypertension; osteoarthritis; rheumatoid arthritis and/or fibromyalgia;

and depressive disorder. TR. 34. ALJ Reynolds then proceeded to step three. ld. at 36.

At step three, the ALJ must determine if a claimant's impairmentts) Edmeet or equal'' any

of the listed impairments in the regulations. Phillips, 357 F.3d at 1238. lf so, the ALJ m ust find

the claimant disabled; if not, then the ALJ should proceed to step four. ld. Here, ALJ Reynolds

determined that Claimant did not have an impairment or combination of impairments that met or

medically equaled the severity of one of the listed impairments. TR. 36. Therefore, ALJ

Reynolds proceeded to step four. J#=. at 37.

Step four is a two-pronged process, which first requires the determination of a claimant's

RFC and then, based on that RFC, a determination of whether the claimant can return to any

lkpast relevant work.'' Phillips, 357 F.3d at 1238. As to the tlrst prong, ALJ Reynolds

determined that Claimant had the RFC:

gT)o perform sedentary work as detined in 20 C.F.R. jj 404.1567((a)1 and
41 6.967g(a)j, in that in an 8-hour workday, the claimant had no limitations with
sitting. He could lift and carry 10 pounds occasionally and 5 pounds frequently.

He could walk 20 minutes at a time, and stand 20 minutes at a time, or shift

positions (i,e. get up and walk around in the workspace). Standing and walking is
lim ited to a total of 4 hours in an 8-hour workday. He should not climb ropes,
ladders, or scaffolds. He could occasionally climb ramps and stairs. He could

occasionally balance, bend, stoop, kneel, crouch and crawl. He had no

manipulative, visual or communicative limitations. Environmentally, the

claimant should avoid working at unprotected heights and should avoid

12
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concentrated exposure

parts.

to dangerous moving machinery or moving mechanical

M entally, the claimant was able to understand, remember, and carry out short,
simple instructions. He was able to sustain attention and concentration for z-hour

periods at a time and for 8-hours in the workday on short, simple instructions. He

could use judgment in making work decisions related to short, simple instructions.
He was able to respond appropriattly to suptrvision, co-workers, and usual work

situations. He requires occupations with set routines and procedures, and few

changes during the workday. He could interact appropriately with the public, and
could respond appropriately to work pressures in a usual unskilled work setting.

He could maintain regular attendance and be punctual within customary
tolerances. He could perform activities within a schedule.

TR. 37. Based on Claimant's RFC, ALJ Reynolds moved to prong two of step four and

concluded that Claimant was unable to perform any of his past relevant work. 17-.. at 41. ALJ

Reynolds then proceeded to the fifth and final step. J#=

Step tsve requires the ALJ to determine whether the claimant is able to do any work

considering the claimant's age, education, work experience, and RFC. Phillips, 357 F.3d at

1239-40. ALJ Reynolds determined that, given Claimant's age, education, work experience and

RFC, there were jobs that existed in significant numbers in the national economy which

Claimant could perform . TR. 42. Therefore, ALJ Reynolds concluded that Claimant was not

under a disability, as defined in the Social Security Act, from August 1, 2013 tluough the date of

the Unfavorable Decision. ld. at 43.

DISCUSSION

As noted above, Claimant contends that ALJ Reynolds' findings with regard to his

mental RFC were not supported by substantial evidence. Specifically, Claimant argues that:

1. ALJ Reynolds failed to fully and fairly develop the medical record of evidence;

and

Il. ALJ Reynolds erred by assigning little weight to the opinions of ARNP Fujita and
Dr. Georgescu.
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The undersigned finds merit in both arguments.

W hether ALJ Reynolds failed to fully and fairly develop the m edical evidence of

record

(tg-l-lhe ALJ has a basic obligation to develop a full and fair record.'' Graham v. Apfel,

129 F.3d 1420, 1422 (11th Cir. 1997).However, this obligation does not relieve the claimant of

her burden of proving that she is disabled, Thompson v. Astnte, No. 09-20486-CV, 2010 W L

1796885, at *3 (S.D. Fla. Apr. 30, 2010),or thc accompanying responsibility of producing

evidence in support of her claim. Ellison v. Barnhart, 355 F.3d 1272, 1276 (1 1th Cir. 2003).

Sig-l-jhe duty to develop a full and fair record merely requires the (ALJ) to develop the

gclaimant'sj medical history for the twelve months preceding the filing of the disability

application.'' Ludden v. Astrue, No. 808-CV-l704-T-30TGW, 2009 WL 4891838, at *3 (M.D.

Fla. Dec. 15, 2009) (citing Ellison, 335 F.3d at 1276).Eleventh Circuit has held that an ALJ kiis

not required to order a consultative examination as long as the record contains sufticient

evidence for the administrative law judge to make an informed decision.'' Ingram v. Comm'r of

Soc. Sec. Admin., 496 F.3d 1253, 1269 (1 1th Cir. 2007).

In assessing Claimant's mental RFC, ALJ Reynolds assigned Stlittle weight'' to ARNP

Fujita and Dr. Georgescu's Medical Source Statement. 1d. at 41. ALJ Reynolds stated that:

The psychiatric treatment notes show that the claimant frst sought medication

management for depression on May 28, 201 3, but rejected psychotherapy or case
management services. (TR. 9271. He underwent a psychiatric evaluation on
August 2, 2013 and was assessed with schizoaffective disorder bipolar type. (TR.
10901. He was seen every one or two months for medication management only.
Also, the only psychiatric treatment notes of record are for the initial evaluation

and evaluation of May l3, 2015- which is hardly legible. (TR. 916-30, 1082-
911. However, other treating source notes document that the claimant was better
with treatment. (ETR. 988, 991, 1014, 1036) - claimant reported to Slfeel fine'';
(TR. 983) - idnow better mood . . . psychiatrist increased dosage of
medicationl.''l) Moreover, on April 7, 2015, the claimant reported that he was no
longer taking antidepressant medication, did not take antipsychotic medication,

and was stable on Clonazepam. (TR. 1 1391.
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1d. at 4 1 .

Claimant argues that ALJ Reynolds failed to fully and fairly develop the record given her

assessment of little weight to the only mental opinion evidence of record. See Claimant's

Motion for Summary Judgment (D.E. 10-1 1). Claimant also challenges ALJ Reynolds'

development of the record by arguing that she failed to consider the M ay 28, 20 13

biopsychosocial assessment and the M ay 13, 2015 psychiatric evaluation. Id. at 7-8. ALJ

Reynolds found that these evaluations, which she explaintd were the ttonly psychiatric treatment

notes of records'' were (thardly legible.'' TR. 41 . To the extent ALJ Reynolds found them

illegible, these treatment notes were not fully developed as part of the record. See Eubanks v.

Comm'r of Soc. Sec., No. 6:16-CV-437-ORL-DC1, 2017 W L 4050162, at *4 (M.D. Fla. Sept.

13, 20 1 7) (tithe illegibility of important evidentiary material can warrant a remand for

clarification and supplementation.'') (citing Miller v. Heckler, 756 F.2d 679, 680-8 1 (8th Cir.

1985); Brissette v. Heckler, 730 F.2d 548, 550 (8th Cir. 1984); Cutler v. Weinberger, 516 F.2d

1282, 1285 (2d Cir. 1975)).

Additionally, the remaining treatment notes that ALJ Reynolds discussed in assessing

Claimant's mental RFC are from his treatment for physical impairments, TR. 983, 988, 991,

1014, 1036, 1 139, and there is no mental opinion evidence of record other than the M edical

Source Statement, which ALJ Reynolds discounted. Because the record does not appear to

contain sufficient evidence for ALJ Reynolds to have made an informed decision regarding

Claimant's mental RFC, the undersigned recommends that the case be remanded to the

Com missioner to fully and fairly develop the m edical evidence of record as to Claimant's mental

impairments. See Graham, 129 F.3d at 1422; Ingram, 496 F.3d at 1269; Eubanks, 2017 W L

4050162, at *4, 6 (tûBecause the Court is not capable of meaningfully reviewing the ALJ'S
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decision given the illegibility of the treatment notes of Claimant's only treating physician, this

matter must be remanded for further proceedings.'').

II. W hether ALJ Reynolds improperly

ARNP Fujita and Dr. Georgescu
assigned Iittle weight to the opinions of

fsM edical opinions are statements from physicians and psychologists or other acceptable

medical sources that reflect judgments about the nature and severity of the claimant's

impairmentts), including the claimant's symptoms, diagnosis and prognosis, what the claimant

can still do despite impairmentts), and the claimant's physical or mental restridions.'' W inschel

v. Comm'r of Soc, Sec., 631 F.3d 1176, 1178-79 (11th Cir. 2011) (quoting 20 C.F.R. jj

404.1527(a)(2), 416.927(a)(2)). An ALJ is dsrequired to state with particularity the weight (given

to1 the different medical opinions and the reasons therefor.'' Sharfarz v, Bowen, 825 F.2d 278,

279 (1 1th Cir. 1987).$$In the absence of such a statement, it is impossible for a reviewing court

to determine whether the ultimate decision on the merits of the claim is rational and supported by

substantial evidence.'' Winschel, 631 F.3d at 1 179 (quoting Cowal't v. Schweiker, 662 F.2d 731,

735 (1 1th Cir. 198 1)).

Ss-f'he opinion of a treating physician . . . must be given substantial or considerable weight

unless Sgood cause' is shown to the contrary.'' P hillins, 357 F.3d at 1240 (citation and quotation

marks omitted). The Eleventh Circuit has held that tdgood cause'' exists where the: (1) treating

physician's opinion was i'not bolstered by the evidencei'' (2) ttevidence supported a contrary

findingi'' or (3) the treating physician's opinion was dsconclusory or inconsistent with their own

medical records.'' Lewis v. Callahan, 125 F.3d 1436, 1440 (1 1th Cir. 1997). StWhen the ALJ

has articulated specific reasons for failing to give the opinion of a treating physician controlling

weight, and those reasons are supported by substantial evidence, there is no reversible error.''
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W eekley v. Comm'r of Soc. Sec., 486 F. App'x 806
, 808 (1 1th Cir. 2012) (citing Mnore, 405

F.3d at 1212).

As noted

Georgescu's M edical Source Statement that Claimant had dttpoor' or no ability to perform any

work activities.'' 1d. at 4 1 . ALJ Reynolds explained that the Medical Source Statement was

above, ALJ Reynolds assigned islittle weight'' to AIINP Fujita and Dr.

idinconsistent with the contemporaneous treatment notes, which document a history of depressive

disorder but improvement with treatment.'' Id. Claimant argues ALJ Reynolds erred in

assigning littlt weight to tbe M edical Somce Statement beeause ALJ Reynolds did not movide

good cause for discounting the opinion. See Claimant's Motion for Summary Judgment (D.E.

20 at 7J, Because ALJ Reynolds assessed the weight of the Medical Source Statement based in

part on ddhardly legible'' treatment notes and a record that was not fully and fairly developed, in

the course of the remand, ALJ Reynolds should re-assess the weight given to the M edical Source

Statement. See Lewis, 125 F.3d at 1440; W eekley, 486 F. App'x at 808.

RECOM M ENDATION

Based on the foregoing considerations, the undersigned RESPECTFULLY

RECOMMENDS that Claimant's Motion for Stlmmary Judgment (D.E. 20) be GRANTED, the

Commissioner's Motion for Summary Judgment (D.E. 21q be DENIED, and the Commissioner's

decision be REM ANDED to the Commissioner for further proceedings in accordance with this

Report and Recommendation.

Pursuant to Local Magistrate Judge Rule 4(b), the parties have fourteen davs from the

date of this Report and Recommendation to file written objections, if any, with the Honorable

Robert N. Scola, Jr., United States District Judge. Failure to tile timely objections may bar the

parties from attacking the factual findings contained herein on appeal. See Resolution Tr. Corp.
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v. Hallmark Builders. Inc., 996 F.2d 1 144, 1 149 (1 1th Cir.1993). Further, dçfailure to object in

aveoxdanc,e with the movisions of (28 U.S.C.)j 636(b)(1) waives the right to challenge on

appeal the district court's order based on unobjected-to factual and legal conclusions.'' See 1 1th

Cir. R. 3-1 (I.O.P. - 3).

RESPECTFULLY SUBMITTED in Chambers at Miami, Florida, this Y day of May,

2018.

.J  ' . zt
ALICIA M . OTAZO-REYES
UNITED STATES MAGISTRATE JUDGE

cc: United States District Judge Robert N. Scola, Jr.

Counsel of Record
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