
IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

ALBANY DIVISION 
  
 
JOHN BARNUM,    : 
      : 
  Plaintiff,   : 
      : 

v.     :    CASE NO.:  1:15-CV-51-LJA 
      :     
GEORGIA DEPARTMENT OF   :  
CORRECTIONS, WARDEN JIMMIE  : 
COLSON and BILL TWOMEY,  : 
      : 

Defendants.   :     
                                                            : 

ORDER 

 Before the Court is Defendant Georgia Department of Corrections’ Motion for 

Summary Judgment (Doc. 15 (“GDC’s Motion”)) and Defendants Jimmie Colson’s and Bill 

Twomey’s Motion for Summary Judgment (Doc. 16 (the “Individual Defendants’ Motion”)).  

As stated below, GDC’s Motion and the Individual Defendants’ Motion are GRANTED. 

BACKGROUND 

 Plaintiff initiated this action by filing a complaint asserting a claim of race 

discrimination by failure to promote, in violation of Title VII, against Defendants Georgia 

Department of Corrections (“GDC”), Jimmie Colson, and Bill Twomey.  (Doc. 1 (the 

“Complaint”).)  Plaintiff alleges that he, a member of a protected class, sought the position 

of Deputy Warden of Care and Treatment (“Deputy Warden”) at Sumter County 

Correctional Institute (“SCCI”). (Id. at 3-4.) Before applying for the position, Plaintiff alleges 

that he made numerous requests to be POST certified, but his requests were denied. (Id. at 

3-6.) Plaintiff was deemed unqualified for the position of Deputy Warden due to his lack of 

POST certification. (Id. at 4-5.) The Deputy Warden position was ultimately filled by Tracey 

Hobbs, a white male who Plaintiff alleges was “patently less qualified than Plaintiff.” (Id. at 

6-7.)   
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 After Defendants answered the Complaint, Plaintiff filed an “Amended Complaint 

for Damages,” which, among other things, sought to add Sumter County as a defendant.  

(Doc. 8.) Days later, Plaintiff moved to withdraw the “Amended Complaint,” stating that he 

“did not file a motion requesting leave to file the Amended Complaint, and would hereby 

respectfully move to withdraw the filed amendment.” (Doc. 10.) The Court granted 

Plaintiff’s motion to withdraw on October 2, 2015. (Doc. 11.) Plaintiff did not subsequently 

seek leave to amend or file another amended Complaint. (See Docket, generally.) 

Accordingly, the original Complaint is the operative Complaint, and the only defendants in 

this action are GDC, Colson, and Twomey.   

 On March 17, 2016, Defendant GDC filed its summary judgment motion, and 

Defendants Colson and Twomey (collectively, the “Individual Defendants”) filed a separate 

summary judgment motion. (Docs. 15; 16.) On April 11, 2016, Defendant GDC filed a 

response to the Individual Defendants’ Motion to address the specific issue of whether 

GDC is Plaintiff’s “employer.” (Docs. 21; 22.) Plaintiff filed a “Brief in Opposition to 

Defendant Sumter County, Warden Jimmie Colson and County Administrator Bill 

Twomey’s Motion for Summary Judgment.” (Doc. 23.) The substance of Plaintiff’s filing 

makes clear that he responded only to the Individual Defendants’ Motion. (See Docs. 23; 23-

1; 23-2.) Plaintiff also asserted new facts in support of his Complaint. (Doc. 23-2.) Plaintiff 

did not address Defendant GDC’s arguments regarding its status as Plaintiff’s employer. (See 

Doc. 23.) The Individual Defendants filed a reply brief on April 26, 2016. (Doc. 26.) 

Defendant GDC filed a reply addressing Plaintiff’s newly-asserted facts on May 2, 2016.  

(Docs. 27; 27-1.) 

LEGAL STANDARD 

 Federal Rule of Civil Procedure 56 allows a party to move for summary judgment 

when the party contends that no genuine issue of material fact remains and the party is 

entitled to judgment as a matter of law. Fed. R. Civ. P. 56. “Summary judgment is 

appropriate if the pleadings, depositions, answers to interrogatories, and admissions on file, 

together with the affidavits, if any, show there is no genuine issue as to any material fact and 

that the moving party is entitled to judgment as a matter of law.” Maddox v. Stephens, 727 F.3d 
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1109, 1118 (11th Cir. 2013). “A genuine issue of material fact does not exist unless there is 

sufficient evidence favoring the nonmoving party for a reasonable jury to return a verdict in 

its favor.” Chapman v. AI Transp., 229 F.3d 1012, 1023 (11th Cir. 2000) (en banc).   

“An issue of fact is ‘material’ if it is a legal element of the claim under the applicable 

substantive law which might affect the outcome of the case.”  Allen v. Tyson Foods, Inc., 121 

F.3d 642, 646 (11th Cir. 1997).  “It is ‘genuine’ if the record taken as a whole could lead a 

rational trier of fact to find for the nonmoving party.” Tipton v. Bergrohr GMBH-Siegen, 965 

F.2d 994, 998 (11th Cir. 1992). On a motion for summary judgment, the Court must view all 

evidence and factual inferences drawn therefrom in the light most favorable to the 

nonmoving party and determine whether that evidence could reasonably sustain a jury 

verdict in its favor. See Allen, 121 F.3d at 646. The Court shall, however, “grant summary 

judgment if the movant shows that there is no genuine dispute as to any material fact and 

the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). 

The movant bears the initial burden of showing, by reference to the record, that there 

is no genuine issue of material fact. See Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). The 

movant can meet this burden by presenting evidence showing that there is no genuine 

dispute of material fact, or by demonstrating to the district court that the nonmoving party 

has failed to present evidence in support of some element of its case on which it bears the 

ultimate burden of proof. See id. at 322-24. Local Rule 56 further requires that “documents 

and other record materials relied upon by [the moving party] be clearly identified for the 

court.” M.D. Ga. L.R. 56. “Material facts not supported by specific citation to particular 

parts of materials in the record and statements in the form of issues or legal conclusions 

(rather than material facts) will not be considered by the court.” Id. 

 “When that burden has been met, the burden shifts to the nonmovant . . . to go 

beyond the pleadings and to present competent evidence in the form of affidavits, answers 

to interrogatories, depositions, admissions and the like, designating specific facts showing a 

genuine issue for trial.” Lamar v. Wells Fargo Bank, 597 F. App’x 555, 556-57 (11th Cir. 2014) 

(internal citations omitted). Where a nonmovant fails to file the required statement of facts 

in response to a movant’s motion for summary judgment, all of the material facts provided 
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in the movant’s statement of material facts are deemed admitted. See Mason v. George, 24 F. 

Supp. 3d 1254, 1260 (M.D. Ga. 2014); see also M.D. Ga. L.R. 56 (“All material facts contained 

in the movant’s statement which are not specifically controverted by specific citation to 

particular parts of materials in the record shall be deemed to have been admitted, unless 

otherwise inappropriate.”). 

“In the Eleventh Circuit, a district court cannot grant a motion for summary 

judgment based on default or as a sanction for failure to properly respond.” U.S. v. Delbridge, 

2008 WL 1869867, at *3 (M.D. Ga. Feb. 22, 2008) (citing Trustees of Central Pension Fund of 

Int’l Union of Operating Eng’rs and Participating Emp’rs v. Wolf Crane Serv., Inc., 374 F.3d 1035, 

1039 (11th Cir. 2004)). Rather, the Court is “required to make an independent review of the 

record” and assess the merits of the arguments before deciding the summary judgment 

motion; however, “[t]here is no burden upon the district court to distill every potential 

argument that could be made based upon the materials before it on summary judgment.” 

Mason, 24 F. Supp. 3d at 1260-61 (explaining that a court is not obligated to “read minds” or 

“construct arguments or theories” that a party did not raise). 

FACTUAL BACKGROUND1 

 Plaintiff is an African-American male, who has been employed as a counselor with 

SCCI since December 2008. (Docs. 1 ¶ 2; 3 ¶ 2; 15-2 ¶ 6; 22 ¶ 6; 23-1; 23-2 ¶ 1; 27-1 ¶ 1.) 

His job duties include inmate orientation, case management, grief counseling, updating 

inmate visitation forms, and verifying family member information. (Docs. 16-2 ¶¶ 31, 32; 22 

¶¶ 31, 32; 23-1.) Defendant Colson works at SCCI and is an employee of Sumter County. 

(Doc. 15-2 ¶ 8 (citing Doc. 15-6 at 3, 34).) Since September 2003, Defendant Colson has 

been the Warden of SCCI. (Docs. 1 ¶ 17; 3 ¶ 17; 16-2 ¶ 11; 22 ¶ 11; 23-1.) Defendant Colson 

is under the direction of Defendant Twomey, who serves as the County Administrator of 

Sumter County. (Docs. 15-5 at 2, 9; 16-2 ¶ 5; 22 ¶ 5; 23-1.) Defendant GDC is an agency of 

                                                           
1  The relevant facts are derived from the Complaint, Defendants’ answers, the parties’ statements of 
material facts and responses thereto, and the record in this case. (Docs. 1; 3; 4; 15-2; 16-2; 22; 23-1; 23-2; 26-
1; 27-1.) Where relevant, this factual summary also contains undisputed facts derived from the pleadings, the 
discovery and disclosure materials on file, and any affidavits, all of which are construed in the light most 
favorable to Plaintiff as the non-moving party. See Fed. R. Civ. P. 56; Celotex, 477 U.S. at 323. 
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the State of Georgia that is charged with administering the State’s correctional institutions 

and rehabilitative programs and is under the authority of the Board of Corrections. (See Doc. 

15-2 ¶ 2 (citing O.C.G.A. § 42-2-2(a)).)2   

 In April 2013, a Deputy Warden position at SCCI opened, and the job opening was 

posted. (Docs. 16-2 ¶ 23; 22 ¶ 23; 23-1.) In addition to overseeing inmate medical services, 

laundry, kitchen and sanitation operations, and state inmate labor, the Deputy Warden 

supervises counselors and corrections officers. (Docs. 15-4 at 36; 16-2 ¶¶ 26-27; 22 ¶¶ 26-27; 

23-1.) The job description for Deputy Warden specified that candidates “[m]ust possess 

POST certification.”3 (Docs. 16-2 ¶ 24; 22 ¶ 24; 23-1; see also Doc. 15-4 at 8-9, 32, 36.) POST 

certification is a requirement for corrections officers. (Doc. 16-2 ¶¶ 20, 24; 22 ¶¶ 20, 24; 23-

1.) While Defendant Colson “[q]uite often” hired entry-level corrections officers who did 

not have POST certification at the interview stage but were certified later, he testified that he 

could not recall whether he ever hired someone for a supervisory position at SCCI where 

that person obtained POST certification after she was interviewed. (See Docs. Doc. 15-6 at 

20, 21; 23-1 ¶ 7; 26-1 ¶ 7.)   

 On or about April 9, 2013, Plaintiff timely applied for the Deputy Warden position.  

(Docs. 23-2 ¶ 4; 27-1 ¶ 4.) When Plaintiff applied, he was not POST certified, and he 

remains uncertified now. (Doc. 15-4 at 9; see also Docs. 16-2 ¶ 36; 22 ¶ 36; 23-1.) Plaintiff 

understood that the position required POST certification. (Docs. 16-2 ¶ 30; 22 ¶ 30; 23-1.) 

Plaintiff was not interviewed for the Deputy Warden position. (Docs. 23-2 ¶ 6; 27-1 ¶ 6.) 

Every person interviewed had both POST certification and supervisory experience with 

corrections officers at the time of their interview. (Docs. 16-2 ¶ 29; 23-1.)   

                                                           
2
  The State of Georgia has entered into interagency agreements with counties in Georgia to lease beds 

in county prisons to house state offenders. (Doc. 15-2 ¶ 3 (citing Doc. 15-7 at 2).) Pursuant to an 
intergovernmental agreement between Defendant GDC and Sumter County, Sumter County provides 
complete care and custody of State inmates at SCCI. (See Doc. 15-2 ¶ 4 (citing Doc. 15-7 at 3, Exs. A, B).) 
SCCI is operated by, and considered a department of, Sumter County. (Doc. 15-2 ¶¶ 4, 5 (citing Docs. 15-5 at 
9; 15-7 at 3, Exs. A, B).)         
3
  POST certification is a rigorous training course lasting approximately six weeks, which involves in-

class training on laws, field tactical training in defensive moves against aggressive individuals, and the proper 
use of firearms. (Docs. 16-2 ¶ 18; 22 ¶ 18; 23-1.) To keep POST certification current, officers must recertify 
yearly with their duty firearms. (Docs. 16-2 ¶ 19; 22 ¶ 19; 23-1.) 
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 Plaintiff, a counselor, made his first request to be POST certified in 2009. (Doc. 15-4 

at 11.) Plaintiff testified that he spoke with Colson on “several occasions about POST 

certification” as well as Executive POST certification. (Doc. 15-4 at 9.) Unlike corrections 

officers, POST certification is not a requirement for counselors. (Docs. 16-2 ¶¶ 20, 37, 38; 

22 ¶¶ 20, 37, 38; 23-1.) Indeed, no counselor at SCCI has ever been sent to become POST 

certified. (Docs. 16-2 ¶ 21; 22 ¶ 21; 23-1.) Plaintiff has never applied to be a corrections 

officer, nor has he worked as a corrections officer or supervised any corrections officers. 

(Doc. 16-2 ¶¶ 39, 40; 22 ¶¶ 39, 40; 23-1.)  Furthermore, Plaintiff does not allege that, prior to 

seeking the Deputy Warden position, he ever applied for or sought a corrections officer 

position. (See Doc. 1.) 

 In April 2013, Plaintiff met with Defendant Twomey to complain about Defendant 

Colson denying him an opportunity to get POST certified. (Doc. 15-4 at 14-15.) Plaintiff 

testified that Defendant Twomey, and at least one other person, suggested that Plaintiff get 

the POST certification by paying for it himself. (Id. at 15.) Plaintiff offered to fund the 

certification independently from Defendants and requested that Defendant Twomey not 

close the position so that he could first get certified at his own expense. (Id.; see also Docs. 

23-2 ¶ 11; 27-1 ¶ 11.) Plaintiff was informed, however, that according to Defendant Colson, 

the Deputy Warden position was “a critical need” and needed to be filled “right away.” 

(Doc. 15-4 at 15; see also Docs. 23-2 ¶ 12; 27-1 ¶ 12.)  

 Hobbs, a white male, ultimately filled the position in November or December 2013, 

and is the current Deputy Warden. (Docs. 16-2 ¶ 3; 23-1; 23-2 ¶ 13 (citing Doc. 15-4 at 25); 

27-1 ¶ 13.) Prior to becoming Deputy Warden, Hobbs was a Captain at SCCI. (Docs. 16-2 

¶ 41; 22 ¶ 41: 23-1.) At the time that he applied for the Deputy Warden position, Hobbs was 

POST certified—the position of Captain requires that certification—and had experience 

supervising corrections officers and counselors. (Docs. 16-2 ¶¶ 42, 43; 22 ¶¶ 42, 43; 23-1.)  

DISCUSSION 

 Plaintiff asserts a single Title VII claim of race discrimination through failure to 

promote against Defendants. (Docs. 1 at 7; 23.) Even assuming for argument’s sake that 
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Plaintiff can demonstrate an employer-employee relationship between himself and 

Defendants, Plaintiff’s claim cannot survive summary judgment.  

 “Disparate treatment claims require proof of discriminatory intent either through 

direct or circumstantial evidence. Direct evidence is evidence that establishes the existence of 

discriminatory intent behind the employment decision without any inference or 

presumption.” E.E.O.C. v. Joe’s Stone Crab, Inc., 220 F.3d 1263, 1286 (11th Cir. 2000) (internal 

citations and punctuation omitted). Here, Plaintiff failed to present direct evidence of 

discrimination. While the Complaint contains allegations that Colson, at some unspecified 

time, made statements to Plaintiff about “white folks” wanting Hobbs to receive the Deputy 

Warden position and that “white folks have done more for [Colson] than any other person, 

including [Colson’s] mother,” (Docs. 1 ¶ 18; 16-2 ¶¶ 45-48), Plaintiff does not, however, 

argue that these statements are direct (or even circumstantial) evidence of discrimination, as 

he does not cite or even address this evidence in opposition to Defendants’ motions. (See 

Doc. 23.) There is no burden upon the Court to “construct arguments or theories” that the 

parties do not raise or to “distill every potential argument that could be made based upon 

the materials before it on summary judgment.” Mason, 24 F. Supp. 3d at 1260-61 (citing 

Resolution Trust Corp. v. Dunmar Corp., 43 F.3d 587, 599 (11th Cir. 1995)). Furthermore, even 

had any argument been raised related to these statements, the Court fails to see how this 

could be deemed direct evidence of discrimination based on race given that the alleged 

statements do not indicate that these “white folks” wanted Hobbs to get the job because of 

Hobbs’ race. 

 “Despite a Title VII plaintiff’s failure to present direct evidence of discrimination, he 

may nevertheless present sufficient circumstantial evidence of discrimination to create a jury 

question.” Combs v. Plantation Patterns, 106 F.3d 1519, 1527 (11th Cir. 1997). “When 

considering a motion for summary judgment on an employment discrimination claim based 

on circumstantial evidence, courts analyze the claim using the framework set out in 

McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).” White v. Crystal Mover Servs., Inc., 615 F. 

App’x 545, 546 (11th Cir. 2015). To establish a prima facie case of disparate treatment under 

this framework, Plaintiff must show: “(1) he was a member of a protected class; (2) he was 

Case 1:15-cv-00051-LJA   Document 30   Filed 02/01/17   Page 7 of 9



 

8 

qualified and applied for the promotion; (3) he was rejected despite his qualifications; and 

(4) the employer continued to seek applicants for the position or promoted another 

employee who was not a member of the protected class.” Oliver v. Nat’l Beef Packing Co., 

LLC, 294 F. App’x 455, 458 (11th Cir. 2008) (citing Walker v. Mortham, 158 F.3d 1177, 1191-

92 (11th Cir. 1998)).4  

 While Plaintiff is a member of a protected class, the evidence is undisputed that 

Plaintiff was not qualified for the supervisory position of Deputy Warden. Plaintiff was not, 

and had never applied to become, a corrections officer. Plaintiff had never supervised 

corrections officers. Plaintiff had not supervised the type of prison operations for which a 

Deputy Warden would be responsible. The position, like all corrections officer positions, 

requires that candidates be POST certified, which Plaintiff was not. Thus, Plaintiff was not 

qualified when the position was posted, when he submitted his application, or when the 

position was filled. Every person who was granted an interview for the Deputy Warden 

position had POST certification and supervisory experience with corrections officers at the 

time of their interview. There is no evidence that Colson ever allowed new hires for non-

entry-level positions to obtain POST certification after they were hired. Plaintiff lacked key 

qualifications for the position, and Defendants were not required to delay filling a critical 

need position to allow Plaintiff to obtain but one of the qualifications he lacked. Under this 

set of facts, Plaintiff has failed to provide sufficient evidence to support his claim.5  

CONCLUSION 

 Accordingly, Defendant Georgia Department of Corrections’ Motion for Summary 

Judgment (Doc. 15) and Defendants Jimmie Colson’s and Bill Twomey’s Motion for 

Summary Judgment (Doc. 16) are GRANTED.  It is hereby ORDERED and 

                                                           
4
  Plaintiff may also survive summary judgment by presenting a mosaic of sufficient circumstantial 

evidence showing a triable issue concerning an employer’s discriminatory intent. Smith v. Lockheed-Martin 
Corp., 644 F.3d 1321, 1328 (11th Cir. 2011). However, Plaintiff does not raise this argument in his opposition 
to Defendants’ motions, and the Court declines to construct this argument on Plaintiff’s behalf. See Mason, 24 
F. Supp. 3d at 1260-61. 
5
  Plaintiff cannot rely on a failure to train theory to salvage his case. To state such a claim, Plaintiff 

would have to allege that he was denied training, people outside of his protected class received the training, 
and Plaintiff suffered an adverse employment action as a result. Plaintiff has not asserted such a claim in this 
action, and the factual record with respect to such a claim has not been developed by the parties. 
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ADJUDGED that Plaintiff shall take nothing and JUDGMENT shall be entered in favor 

of Defendants. 

 

 SO ORDERED, this 1st day of February, 2017.  

       /s/ Leslie J. Abrams                                             
      LESLIE J. ABRAMS, JUDGE 
      UNITED STATES DISTRICT COURT 
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