
IN THE UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF GEORGIA 

MACON DIVISION 

 

CARLOS DE’ANDRE PARHAM,  : 

      : 

  Plaintiff,    : 

VS.     : 

     : NO. 5:16-CV-00440-MTT-MSH 

GEORGIA DEPARTMENT OF  :  

CORRECTIONS, et al.,   : 

      :  

  Defendants.   : 

________________________________ : 

 

ORDER AND RECOMMENDATION 

In accordance with the Court’s previous orders, pro se Plaintiff Carlos De’Andre 

Parham, a prisoner currently incarcerated at the Washington State Prison in Davisboro, 

Georgia, has filed a recast civil rights complaint pursuant to 42 U.S.C. § 1983 and a 

proper motion for leave to proceed without prepayment of the filing fee or security 

therefor pursuant to 28 U.S.C. § 1915(a).  Plaintiff has also filed a supplement to his 

recast complaint.  For the following reasons, the undersigned GRANTS Plaintiff’s 

motions to proceed in forma pauperis and finds that Plaintiff’s excessive force claims 

against Defendants Holloman, Hendrix, Ingram, and White must proceed for further 

factual development.  The undersigned RECOMMENDS, however, that Plaintiff’s 

remaining claims be DISMISSED without prejudice.  

I. Motion to Proceed in forma pauperis 

The Court has reviewed Plaintiff’s motions to proceed in forma pauperis and, 

based on his submissions, finds that Plaintiff is presently unable to pre-pay any portion of 

the filing fee.  The Court thus GRANTS
 
Plaintiff’s motions (ECF Nos. 2, 11) and waives 

the initial partial payment required by 28 U.S.C. § 1915(b)(1).   
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Plaintiff is nevertheless obligated to pay the full filing fee, using the installment 

payment plan described in 28 U.S.C. § 1915(b).  The prison account custodian shall cause 

to be remitted to the Clerk of this Court monthly payments of 20% of the preceding 

month’s income credited to Plaintiff’s account (to the extent the account balance exceeds 

$10) until the $350.00 filing fee has been paid in full.  The Clerk of Court is directed to 

send a copy of this Order to the business manager at Plaintiff’s place of incarceration.   

II. Preliminary Screening  

A. Standard of Review 

Because Plaintiff is a prisoner “seeking redress from a governmental entity or [an] 

officer or employee of a governmental entity,” the Court is required to conduct a 

preliminary screening of his complaint.  See 28 U.S.C. § 1915A(a).  When conducting 

preliminary screening under 28 U.S.C. § 1915A, the Court must accept all factual 

allegations in the complaint as true.  Boxer X v. Harris, 437 F.3d 1107, 1110 (11th Cir. 

2006).  Pro se pleadings, like the one in this case, are “held to a less stringent standard 

than pleadings drafted by attorneys and will, therefore, be liberally construed.”  Id. 

(internal quotation marks omitted).  Still, the Court must dismiss a prisoner complaint if it 

“(1) is frivolous, malicious, or fails to state a claim upon which relief may be granted; or 

(2) seeks monetary relief from a defendant who is immune from such relief.”  28 U.S.C. 

§1915A(b). 

A claim is frivolous if it “lacks an arguable basis either in law or in fact.”  Miller 

v. Donald, 541 F.3d 1091, 1100 (11th Cir. 2008) (internal quotation marks omitted).  The 

Court may dismiss claims that are based on “indisputably meritless legal” theories and 
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“claims whose factual contentions are clearly baseless.”  Id. (internal quotation marks 

omitted).  A complaint fails to state a claim if it does not include “sufficient factual 

matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’”  Ashcroft 

v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 

570 (2007)).  The factual allegations in a complaint “must be enough to raise a right to 

relief above the speculative level” and cannot “merely create[] a suspicion [of] a legally 

cognizable right of action.”  Twombly, 550 U.S. at 555 (first alteration in original).  In 

other words, the complaint must allege enough facts “to raise a reasonable expectation 

that discovery will reveal evidence” supporting a claim.  Id. at 556.  “Threadbare recitals 

of the elements of a cause of action, supported by mere conclusory statements, do not 

suffice.”  Iqbal, 556 U.S. at 678.  

To state a claim for relief under § 1983, a plaintiff must allege that (1) an act or 

omission deprived him of a right, privilege, or immunity secured by the Constitution or a 

statute of the United States; and (2) the act or omission was committed by a person acting 

under color of state law.  Hale v. Tallapoosa Cty., 50 F.3d 1579, 1582 (11th Cir. 1995).   

If a litigant cannot satisfy these requirements or fails to provide factual allegations in 

support of his claim or claims, the complaint is subject to dismissal.  See Chappell v. 

Rich, 340 F.3d 1279, 1282-84 (11th Cir. 2003). 

B. Factual Allegations 

 

Plaintiff’s claims arise from his incarceration at the Calhoun State Prison.  

According to Plaintiff’s Recast Complaint, Plaintiff and his cellmates were accused of 

hiding contraband—a cell phone and “green leafy material”—in their cell.  ECF No. 10 at 
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5.  Plaintiff alleges that during the disciplinary hearing related to this infraction, one of 

his cellmates “took full responsibility for said contraband” and made clear that Plaintiff 

“had no knowledge of its presents [sic] or location.”  Id.  Despite this cellmate’s 

confession, Defendant Daniels, the disciplinary hearing officer, found Plaintiff guilty of 

possessing the contraband even though Defendant Daniels acknowledged to Plaintiff that 

“he truly believed” the contraband did not belong to Plaintiff.  Id. at 6.  Plaintiff states 

that he “protested” this decision at the time, and he was then asked to leave the room.  Id.   

Shortly after Plaintiff left the room, Plaintiff alleges that Defendant Daniels 

conferred with Defendant Holloman, the unit manager.  Plaintiff was asked again to step 

outside, where he “was surrounded by C.E.R.T. officers White, Ingram & Hendrix” who 

placed him in handcuffs.  Id.  Plaintiff alleges he was compliant with the officers’ 

instructions, but when he questioned why he was being handcuffed, Defendant Holloman 

instructed the other officers to “TAKE [Plaintiff] DOWN.”  Id.  Plaintiff contends 

Defendants White, Ingram, and Hendrix lifted him off his feet, twisted his arms, brought 

him “down face 1st into the pavement blinding [him] for seconds,” “dove” onto 

Plaintiff’s back, and cuffed him very tightly.  Id. at 7.  Plaintiff alleges he was not 

resisting during this episode.  Id.  Plaintiff states he was then locked into a two man cell 

for forty-nine days and later returned to general population despite requesting protective 

custody.  Id. 

Plaintiff contends Defendants’ actions violated his constitutional rights.  As a 

result, he seeks expungement of the disciplinary report from his record, court costs, and 

compensatory and punitive damages.  See ECF No. 10 at 11. 
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C. Plaintiff’s Claims 

i. Excessive Force  

Plaintiff first alleges that various Defendants used excessive force against him 

following his disciplinary hearing.  Force that is applied to a prisoner “maliciously and 

sadistically to cause harm” can violate the Eighth Amendment and give rise to claims 

under § 1983.  See, e.g., Skrtich v. Thornton, 280 F.3d 1295, 1300 (11th Cir. 2002).  

Construed liberally, Plaintiff’s allegations that Defendant Holloman ordered Defendants 

Hendrix, Ingram, and White to “take him down,” and that Defendants Hendrix, Ingram, 

and White caused him to be momentarily blinded and suffer pain in his legs, back, and 

arms for no apparent reason are sufficient to permit his Eighth Amendment claims to 

proceed for further factual development.    

ii. Wrongful Disciplinary Conviction 

Plaintiff also alleges that Defendant Daniels violated his constitutional rights when 

he convicted Plaintiff of possessing contraband without the proper procedural protections 

and while knowing the allegations against Plaintiff were unfounded.  Plaintiff also 

appears to allege that his disciplinary conviction violates double jeopardy principles.  

Neither of these allegations states a § 1983 claim upon which relief may be granted.  

   a. Due Process 

It is well-settled that the Due Process Clause of the Fourteenth Amendment 

protects against deprivations of “life, liberty, or property without the due process of law.”  

U.S. Const. amend. XIV. In order to establish a procedural due process claim under 42 

U.S.C. § 1983, a plaintiff must show that a person acting under color of state law 
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deprived him of a constitutionally protected liberty or property interest without 

constitutionally adequate process.  See, e.g., Foxy Lady, Inc. v. City of Atlanta, 347 F.3d 

1232, 1236 (11th Cir. 2003) (per curiam).   

With any procedural due process claim, the court “must first determine whether 

the injury claimed by the plaintiff is within the scope of the due process clause.”  Kirby v. 

Siegelman, 195 F.3d 1285, 1290 (11th Cir. 1999) (per curiam).  An inmate is only 

entitled to due process (1) when the condition to which he is being subjected is so severe 

that it essentially exceeds the sentence imposed by the court; and (2) when the State has 

conferred a certain benefit on prisoners by statute or administrative policy and the 

deprivation of that benefit “imposes atypical and significant hardship on the inmate in 

relation to the ordinary incidents of prison life.”  Sandin v. Conner, 515 U.S. 472, 484 

(1995); see also Kirby, 195 F.3d at 1290-91. 

It is somewhat unclear what sanctions Plaintiff received as a result of being 

convicted for the possession of contraband.  It appears he may have been placed in 

segregation for approximately forty-nine days as a result of the conviction and that he 

was charged administrative fees for the conviction.  See ECF No. 10 at 7.  In addition, 

Plaintiff’s phone and store privileges may have been restricted for 120 days.  See ECF 

No. 13 at 4.  None of these sanctions is sufficient to show that Plaintiff has suffered an 

injury within the scope of the due process clause.  

With respect to Plaintiff’s confinement in segregation, a prisoner can show that his 

liberty interests are implicated if the more restrictive conditions to which he is subjected 

in segregation “are particularly harsh compared to ordinary prison life or if he remains 
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subject to those conditions for a significantly long time.”  Earl v. Racine Cty. Jail, 718 

F.3d 689, 691 (7th Cir. 2013) (per curiam).  Plaintiff has not alleged he was confined for 

a significantly long time; he remained in segregation for approximately forty-nine days.  

This period of confinement in administrative segregation is within “the range of 

conditions that do not violate a protected interest.”  See Wilson v. Unknown Budgeon, 248 

F. App’x 348, 351 (3d Cir. 2007) (per curiam) (sanction of six months’ confinement in 

disciplinary segregation would not violate implicate protected liberty interest as defined 

by Sandin).  Nor has Plaintiff alleged any facts that would show the conditions in 

administrative segregation were particularly harsh or “present[ed] a dramatic departure 

from the basic conditions” of his sentence.  Compare Sandin, 515 U.S. at 476, 485 

(placement in segregation for term of thirty days did not give rise to protected liberty 

interest) with Wallace v. Hamrick, 229 F. App’x 827, 830-31 (11th Cir. 2007) (per 

curiam) (placement in administrative segregation for 28 days without hot water, adequate 

ventilation, or opportunity to exercise while awaiting disciplinary hearing supported due 

process claim because conditions may have constituted “an atypical and significant 

hardship ‘in relation to the ordinary incidents of prison life’”). 

Similarly, restrictions on privileges, “though concededly punitive,” do not 

generally “present a dramatic departure from the basic conditions of [Plaintiff’s] 

indeterminate sentence.”  Sandin, 515 U.S. at 485.  Plaintiff has not pleaded sufficient 

facts to permit the Court to conclude that these restrictions were harsh enough to amount 

to the deprivation of a constitutional liberty interest that entitled him to due process at a 

disciplinary hearing.  See, e.g., Smith v. Deemer, 641 F. App’x 865, 867-68 (11th Cir. 
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2016) (per curiam) (applying “liberty-interest analysis prescribed by Sandin” and holding 

that sanctions which included fifteen to thirty days of deprivation of private property, 

limited out-of-cell time, and restricted library, phone, and television access were not 

severe enough to implicate a liberty interest protected by the Due Process Clause); see 

also Jimenez v. Carr, No. 2:12-CV-342-TMH, 2014 WL 1765941, at *2 (M.D. Ala. May 

2, 2014) (“Jimenez’s loss of privileges for 120 days is neither ‘atypical’ nor a ‘significant 

hardship’ under the Sandin analysis.”); Butler v. Underwood, No. 5:12-CV-1 (MTT), 

2012 WL 1932951, at *2-3 (M.D. Ga. Apr. 25, 2012) (prisoner who received ninety days 

each of telephone restriction, store restriction, package restriction, and impoundment of 

personal property as a result of disciplinary violation did not state a cognizable due 

process claim); Taylor v. White, No. 11-0377-CG-N, 2012 WL 404588, at *3 (S.D. Ala. 

Jan. 10, 2012) (holding that prisoner’s “thirty-day loss of phone and store privileges and 

six-month loss of visitation privileges do not reflect a loss of a liberty interest to which 

due process attaches, either under the Constitution or by the State’s creation”). 

To the extent Plaintiff claims the administrative fees he was charged as the result 

of his disciplinary convictions violated his due process rights, such claims would likewise 

be subject to dismissal.  It is unclear whether the Sandin analysis should be extended to 

property deprivation claims.  See, e.g., Ward v. Mays, No. 5:14-CV-291 (MTT), 2014 

WL 5091887, at *3-4 (M.D. Ga. Oct. 9, 2014) (noting that one circuit court has extended 

the Sandin approach to prisoner property interests but that the Eleventh Circuit does not 

appear to have specifically addressed the issue).  If Sandin does apply, it seems clear that 

a deduction of fees from Plaintiff’s account could not be considered an “atypical and 
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significant hardship;” similar fees are regularly deducted from prisoner accounts per 

prison regulations and Georgia law.  See, e.g., O.C.G.A. § 42-5-55 (describing various 

fees charged to prisoners to defray costs paid by the state or county for “certain damages 

and medical costs”); see also Rogers v. Johnson, No. 5:12-CV-0318-MTT-CHW, 2013 

WL 3965466, at *3 (M.D. Ga. Aug. 1, 2013) (finding it “unlikely that the deduction of a 

$100 processing fee from Plaintiff’s account can be said to impose an ‘atypical and 

significant hardship . . . in relation to the ordinary incidents of prison life”); Watson v. 

Thomas, No. 1:12-CV-00216-IPJ-RRA, 2012 WL 6755059, at *4 (N.D. Ala. Oct. 31, 

2012) (“When viewed in the light of Sandin, it would seem clear that the deduction of a 

$31.50 charge for an independent drug test confirmation pursuant to established prison 

regulations is clearly not an atypical and significant hardship in relation to the ordinary 

incidents of prison life.”).
1
 

If Sandin does not apply, it is clear that “an unauthorized intentional deprivation of 

property by a state employee does not constitute a violation of the procedural 

requirements of the Due Process Clause of the Fourteenth Amendment if a meaningful 

                                                   
1
Plaintiff alleges that the GDC has a policy that “when felony charges are pursued from local 

prosecution ‘an offender’ found guilty of a charge of possession of a cell phone or drugs shall be 

charged [an] administrative processing fee of one hundred dollar[s] for the purpose of local 

prosecution only.”  ECF No. 10 at 8.  Plaintiff thus argues that “since no local prosecution was 

sought in this matter,” he should not have been charged the $100.00 fee and Defendants are thus 

“misappropriating” his funds.  Id.; see also ECF No. 13 at 3.  To the extent Plaintiff contends 

prison officials have violated their own policies by charging the $100.00 administrative fee 

without seeking “local prosecution,” the undersigned observes that (1) prison officials have no 

discretion to require local authorities to prosecute criminal cases; and (2) allegations of prison 

officials’ non-compliance with their own policies are not sufficient to give rise to actionable § 

1983 claims.   See Shindorf v. Ga. Dep’t of Corr., No. CV 313-018, 2013 WL 2181656, at *3 

(S.D. Ga. May 20, 2013) (citing, e.g., Sandin and finding prisoner failed to state a claim upon 

which relief could be granted with respect to $100.00 administrative fee for cell phone 

possession disciplinary report).  
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postdeprivation remedy for the loss is available.”  Hudson v. Palmer, 468 U.S. 517, 533 

(1984).  “Georgia provides a civil cause of action for the wrongful conversion of personal 

property.”  Moore v. McLaughlin, 569 F. App’x 656, 658 (11th Cir. 2014) (per curiam) 

(citing O.C.G.A. § 51-10-1).  The Eleventh Circuit has “held that this cause of action 

constitutes a suitable postdeprivation remedy for procedural due process violations.”  Id.  

Because a postdeprivation method exists to remedy any deprivation of property suffered 

by Plaintiff, any due process claims related to the administrative fees fail to state a 

claim.
2
  See Ward, 2014 WL 5091887, at *4.   

In addition, Plaintiff has stated that the disciplinary conviction for cell phone 

possession necessarily affects his eligibility for parole because the conviction extends the 

date at which he is entitled to parole consideration by two years.  ECF No. 10 at 6.  This 

allegation cannot save his § 1983 claims.  Assuming without deciding that Plaintiff has 

sufficiently alleged that Georgia law, regulation, or policy creates a protected interest in 

automatically being considered for parole at fourteen years,
3
 his claims that Defendant 

Daniels infringed upon this interest are presently barred by the United States Supreme 

                                                   
2
Plaintiff also mentions his dissatisfaction with various other administrative fees imposed on 

inmates, see ECF No. 10 at 9, but he does not specifically allege he was subjected to these fees 

or explain how the imposition of these fees violated his constitutional rights or should be exempt 

from the foregoing analysis.  
3
 See Miller v. Oregon Bd. of Parole & Post Prison Supervision, 642 F.3d 711, 716 (9th Cir. 

2011) (holding that the “language of Oregon's murder review statute creates a presumption in 

favor of early eligibility for a parole hearing when or unless certain designated findings are 

made, and thereby gives rise to a constitutional liberty interest” (internal quotation marks 

omitted)); see also O.C.G.A. § 17-10-6.1(c)(1) (2006) (“Except as otherwise provided . . . , for a 

first conviction of a serious violent felony in which the defendant has been sentenced to life 

imprisonment, that person shall not be eligible for any form of parole or early release . . . until 

that person has served a minimum of 14 years in prison.”).   
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Court’s decisions in Heck v. Humphrey, 512 U.S. 477 (1994) and Edwards v. Balisok, 

520 U.S. 641 (1997).  In Heck, the Court held that  

in order to recover damages for allegedly unconstitutional conviction or 

imprisonment, or for other harm caused by actions whose unlawfulness 

would render a conviction or sentence invalid, a § 1983 plaintiff must prove 

that the conviction or sentence has been reversed on direct appeal, 

expunged by executive order, declared invalid by a state tribunal authorized 

to make such determination, or called into question by a federal court’s 

issuance of a writ of habeas corpus, 28 U.S.C. § 2254. 

 

Heck, 512 U.S. at 486-87. In Edwards, the Court extended its holding in Heck to 

disciplinary proceedings that implicated the loss of good-time credits and thereby 

affected the length of sentence.  See Edwards, 520 U.S. at 648.  In this case, Plaintiff 

contends the disciplinary conviction was wholly unsupported by evidence and that 

Defendant Daniels essentially falsified his conclusions.  If Plaintiff prevailed on this 

claim, it would necessarily invalidate his disciplinary conviction, and he has not alleged 

the conviction has been overturned or otherwise called into question.  Heck and Edwards 

would thus bar Plaintiff’s claims for damages, and Plaintiff cannot obtain expungement 

of his disciplinary charges or speedier release through a § 1983 action.  See Preiser v. 

Rodriguez, 411 U.S. 475, 487, 489 (1973); Heck, 512 U.S. at 481 (“[H]abeas corpus is 

the exclusive remedy for a state prisoner who challenges the fact or duration of his 

confinement and seeks immediate or speedier release[.]”).  These claims thus fail to state 

a claim upon which relief may be granted.  See Roberts v. Wilson, 259 F. App’x 226, 

(11th Cir. 2007) (per curiam) (complaint alleging that prisoner was deprived of due 

process and seeking damages for punishment imposed on him during disciplinary 
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proceeding failed to state claim where prisoner failed to show that his disciplinary 

adjudication was invalidated).   

    b. Double Jeopardy 

 Plaintiff also argues that the disciplinary conviction subjects him to double 

jeopardy.  See, e.g., ECF No. 13 at 2.  “The Fifth Amendment’s Double Jeopardy Clause 

protects individuals against three types of violations: prosecuting a defendant again for 

the same conduct after an acquittal; prosecuting a defendant for the same crime after 

conviction; and subjecting a defendant to multiple punishments for the same crime.  

Garrity v. Fiedler, 41 F.3d 1150, 1151-52 (7th Cir. 1994) (citing United States v. Halper, 

490 U.S. 435, 440 (1994)).  Although it is somewhat unclear from Plaintiff’s pleadings, it 

appears he believes that he is being subjected to multiple punishments for the same 

crime—the original crime for which he was imprisoned—because his eligibility for 

parole for the original crime is adversely affected by the punishment for his disciplinary 

infraction.  Plaintiff is serving a life sentence for his original offense.  Taking his 

allegations as true, he is eligible for parole after serving fourteen years of that life 

sentence; but because of the disciplinary conviction at issue in this case, he will not be 

eligible for parole until he has served sixteen years of his sentence.  See ECF No. 12 at 2.  

Plaintiff’s double jeopardy claims lack merit.  “The denial of release on parole is 

not an additional punishment” for purposes of double jeopardy.  Olstad v. Collier, 326 F. 

App’x 261, 264-265 (5th Cir. 2009) (per curiam) (citing Coronado v. U.S. Bd. of Parole, 

540 F.2d 216, 217-18 (5th Cir. 1976)) (holding that plaintiff’s claim that “retraction of 

the use of his earned good time credits resulted in his repeated punishment for the same 
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crime” was not a double jeopardy violation).  In a case analogous to this one, the Seventh 

Circuit has held that disciplinary punishment that results in the extension of a mandatory 

release date does not violate double jeopardy principles because “[c]hanges in the 

conditions of incarceration, such as [the plaintiff’s] placement in segregation and the 

extension of his mandatory release date, do not constitute a second punishment for the 

original offense.” Garrity, 41 F.3d at 1152.  Because Plaintiff in this case is not being 

punished twice for his original offense, any mandatory “set off” of his parole eligibility 

date does not run afoul of double jeopardy protections.   

For all of these reasons, the undersigned RECOMMENDS that the Plaintiff’s 

claims regarding his disciplinary conviction be DISMISSED without prejudice. 

iii. Equal Protection  

Plaintiff also mentions that Defendants’ conduct violated his equal protection 

rights.  The Equal Protection Clause of the Fourteenth Amendment provides: “No State 

shall . . . deny to any person within its jurisdiction the equal protection of the laws.”  U.S. 

Const. amend. XIV.  In order to state an equal protection claim, a plaintiff must allege 

that similarly situated persons—or “comparators”—have been treated disparately through 

state action.  Williams v. Sec’y for Dep’t of Corr., 131 F. App’x 682, 685-86 (11th Cir. 

2005) (per curiam); see also Campbell v. Rainbow City, Ala., 434 F.3d 1306, 1314 (11th 

Cir. 2006) (“class-of-one” claims).  In this case, Plaintiff appears to allege that he is being 

treated differently than inmates who have not been sentenced to life in prison.  Plaintiff 

has not, however, alleged any facts to show that any similarly situated person was treated 

differently than he was.  He has therefore failed to state a claim upon which relief may be 
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granted.  See, e.g., Alvarez v. Sec'y, Fla. Dep't of Corr., 646 F. App’x 858, 863-64 (11th 

Cir. 2016) (per curiam) (affirming dismissal of equal protection claims where plaintiff 

failed to “identify sufficient facts about a comparator to determine whether the 

comparator is similarly situated”); Williams, 131 F. App’x at 687 (affirming dismissal of 

equal protection claims where plaintiff “failed to allege facts showing that any other 

specific inmate” had been treated differently than plaintiff).
4
  Thus, the undersigned 

RECOMMENDS that any equal protection claim Plaintiff seeks to assert be 

DISMISSED without prejudice. 

iv. Denial of Grievance Procedures 

Plaintiff also suggests that Defendants acted unconstitutionally by failing to 

properly handle the grievances he filed related to this incident.  See, e.g., ECF No. 13 at 1 

(contentions that Defendants improperly handled Plaintiff’s grievance appeal).  These 

allegations fail to state a constitutional claim.  Prisoners have no constitutionally-

protected liberty interest in accessing a prison’s grievance procedure.  Bingham v. 

Thomas, 654 F.3d 1171, 1177 (11th Cir. 2011) (per curiam); Thomas v. Warner, 237 F. 

App’x 435, 438 (11th Cir. 2007) (per curiam) (“Plaintiff’s allegations that prison officials 
                                                   
4
 It is unclear whether Plaintiff is attempting to bring a “traditional” equal protection claim—in 

which he alleges he has been discriminated against because he is a member of a “protected class” 

of citizens—or a “class of one” equal protection claim, which “asserts that the plaintiff has been 

intentionally treated differently from others similarly situated and that there is no rational basis 

for the difference in treatment.”  Leib v. Hillsborough Cnty. Public Transp. Com’n, 558 F.3d 

1301, 1306-07 (11th Cir. 2009) (internal quotation marks and citation omitted).  Plaintiff’s 

failure to identify a specific comparator is fatal to his equal protection claims under either theory; 

in addition, Plaintiff has failed to allege that he is a member of a “protected class” for purposes 

of a traditional equal protection claim.  See, e.g., Wusiya v. City of Miami Beach, 614 F. App’x 

389, 395 (11th Cir. 2015) (per curiam) (affirming dismissal of former prisoner’s equal protection 

claim “because he did not demonstrate that he was treated differently than other similarly 

situated persons or that such disparate treatment was based on his membership in a protected 

class”).   
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failed to comply with the prison’s voluntary grievance procedures does not state a due 

process claim.”).  Accordingly, the undersigned RECOMMENDS that any claims 

related to Defendants’ alleged mishandling of the grievance procedure be DISMISSED 

without prejudice. 

v. Claims against Georgia Department of Corrections 

To the extent Plaintiff still seeks to raise claims against the Georgia Department of 

Corrections, such claims are also subject to dismissal.  The Department of Corrections is 

a state entity entitled to Eleventh Amendment immunity.  See Stevens v. Gay, 864 F.2d 

113, 115 (11th Cir. 1989) (“The Eleventh Amendment bars [the plaintiff’s § 1983] action 

against the Georgia Department of Corrections[.]”); see also Will v. Mich. Dep’t of State 

Police, 491 U.S. 58, 70 (1989) (states and governmental entities that are considered 

“arms of the state” are not considered “persons” capable of being sued under § 1983).  

Thus, the undersigned RECOMMENDS that Plaintiff’s claims against the Georgia 

Department of Corrections be DISMISSED.   

III. Conclusion 

For the foregoing reasons, the undersigned GRANTS Plaintiff’s motions to 

proceed in forma pauperis (ECF Nos. 2, 11) and finds that Plaintiff’s excessive force 

claims against Defendants Holloman, Hendrix, Ingram, and White should proceed for 

further factual development.   The undersigned RECOMMENDS, however, that 

Plaintiff’s remaining claims be DISMISSED without prejudice. 
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OBJECTIONS 

Pursuant to 28 U.S.C. § 636(b)(1), the parties may serve and file written 

objections to these recommendations with the Honorable Marc T. Treadwell, United 

States District Judge, WITHIN FOURTEEN (14) DAYS after being served with a copy 

of this Recommendation.  The parties may seek an extension of time in which to file 

written objections, provided a request for an extension is filed prior to the deadline for 

filing written objections.  Failure to object in accordance with the provisions of § 

636(b)(1) waives the right to challenge on appeal the district judge’s order based on 

factual and legal conclusions to which no objection was timely made.  See 11th Cir. R. 3-

1. 

ORDER FOR SERVICE 

Having found that Plaintiff has made colorable constitutional violation claims 

against the Defendants identified above, it is accordingly ORDERED that service be 

made on Defendants and that they file an Answer, or such other response as may be 

appropriate under Rule 12, 28 U.S.C. § 1915, and the Prison Litigation Reform Act.  

Defendants are reminded of the duty to avoid unnecessary service expenses, and of the 

possible imposition of expenses for failure to waive service pursuant to Rule 4(d). 

DUTY TO ADVISE OF ADDRESS CHANGE 

During the pendency of this action, all parties shall keep the Clerk of this Court 

and all opposing attorneys and/or parties advised of their current address.  Failure to 

promptly advise the Clerk of a change of address may result in the dismissal of a party’s 

pleadings. 
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DUTY TO PROSECUTE ACTION 

Plaintiff is also advised that he must diligently prosecute his Complaint or face the 

possibility that it will be dismissed under Rule 41(b) of the Federal Rules of Civil 

Procedure for failure to prosecute.  Defendants are similarly advised that they are 

expected to diligently defend all allegations made against them and to file timely 

dispositive motions as hereinafter directed.  This matter will be set down for trial when 

the Court determines that discovery has been completed and that all motions have been 

disposed of or the time for filing dispositive motions has passed.  

FILING AND SERVICE OF MOTIONS, 

PLEADINGS, AND CORRESPONDENCE 

 

It is the responsibility of each party to file original motions, pleadings, and 

correspondence with the Clerk of Court.  A party need not serve the opposing party by 

mail if the opposing party is represented by counsel.  In such cases, any motions, 

pleadings, or correspondence shall be served electronically at the time of filing with the 

Court.  If any party is not represented by counsel, however, it is the responsibility of each 

opposing party to serve copies of all motions, pleadings, and correspondence upon the 

unrepresented party and to attach to said original motions, pleadings, and correspondence 

filed with the Clerk of Court a certificate of service indicating who has been served and 

where (i.e., at what address), when service was made, and how service was 

accomplished. 

DISCOVERY 

Plaintiff shall not commence discovery until an answer or dispositive motion has 
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been filed on behalf of the Defendants from whom discovery is sought by the Plaintiff.  

The Defendants shall not commence discovery until such time as an answer or dispositive 

motion has been filed.  Once an answer or dispositive motion has been filed, the parties 

are authorized to seek discovery from one another as provided in the Federal Rules of 

Civil Procedure.  The deposition of the Plaintiff, a state/county prisoner, may be taken at 

any time during the time period hereinafter set out provided prior arrangements are made 

with his custodian.  Plaintiff is hereby advised that failure to submit to a deposition 

may result in the dismissal of his lawsuit under Rule 37 of the Federal Rules of Civil 

Procedure.  

IT IS HEREBY ORDERED that discovery (including depositions and the service 

of written discovery requests) shall be completed within 90 days of the date of filing of 

an answer or dispositive motion by the Defendants (whichever comes first) unless an 

extension is otherwise granted by the court upon a showing of good cause therefor or a 

protective order is sought by the defendant and granted by the court.  This 90-day period 

shall run separately as to Plaintiff and Defendant beginning on the date of filing of 

Defendants’ answer or dispositive motion (whichever comes first). The scheduling of a 

trial may be advanced upon notification from the parties that no further discovery is 

contemplated or that discovery has been completed prior to the deadline. 

Discovery materials shall not be filed with the Clerk of Court.  No party shall be 

required to respond to any discovery not directed to him/her or served upon him/her by 

the opposing counsel/party.  The undersigned incorporates herein those parts of the Local 

Rules imposing the following limitations on discovery:  except with written permission 
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of the court first obtained, interrogatories may not exceed TWENTY-FIVE (25) to each 

party, requests for production of documents and things under Rule 34 of the Federal 

Rules of Civil Procedure may not exceed TEN (10) requests to each party, and requests 

for admissions under Rule 36 of the Federal Rules of Civil Procedure may not exceed 

FIFTEEN (15) requests to each party.  No party shall be required to respond to any such 

requests which exceed these limitations.    

 REQUESTS FOR DISMISSAL AND/OR JUDGMENT 

The Court shall not consider requests for dismissal of or judgment in this action, 

absent the filing of a motion therefor accompanied by a brief/memorandum of law citing 

supporting authorities.  Dispositive motions should be filed at the earliest time possible, 

but in any event no later than one hundred - twenty (120) days from when the discovery 

period begins unless otherwise directed by the Court. 

DIRECTIONS TO CUSTODIAN OF PLAINTIFF 

As previously noted, the Warden of the institution wherein Plaintiff is 

incarcerated, or the Sheriff of any county where he is held in custody, and any successor 

custodians, shall each month cause to be remitted to the Clerk of this court twenty percent 

(20%) of the preceding month’s income credited to Plaintiff’s account at said institution 

until the $350.00 filing fee has been paid in full. In accordance with provisions of the 

Prison Litigation Reform Act, Plaintiff’s custodian is authorized to forward payments 

from the prisoner’s account to the Clerk of Court each month until the filing fee is paid in 

full, provided the amount in the account exceeds $10.00. 
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Collection of monthly payments from Plaintiff’s trust fund account shall continue 

until the entire $350.00 has been collected, notwithstanding the dismissal of Plaintiff’s 

lawsuit or the granting of judgment against him prior to the collection of the full filing 

fee.  As noted above, the Clerk of Court is DIRECTED to send a copy of this Order to 

the business manager at Plaintiff’s place of incarceration.   

PLAINTIFF’S OBLIGATION TO PAY FILING FEE 

Pursuant to provisions of the Prison Litigation Reform Act, in the event Plaintiff is 

hereafter released from the custody of the State of Georgia or any county thereof, he shall 

remain obligated to pay any balance due on the filing fee in this proceeding until said 

amount has been paid in full; Plaintiff shall continue to remit monthly payments as 

required by the Prison Litigation Reform Act. Collection from Plaintiff of any balance 

due on the filing fee by any means permitted by law is hereby authorized in the event 

Plaintiff is released from custody and fails to remit payments.  Plaintiff’s Complaint is 

subject to dismissal if he has the ability to make monthly payments and fails to do so. 

 SO ORDERED AND RECOMMENDED, this 6th day of July, 2017. 

 

       /s/ Stephen Hyles      

       UNITED STATES MAGISTRATE JUDGE 
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