
IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

MACON DIVISION 
 

ROBERT LEE STEWART,   : 
      : 
  Petitioner,    : 
      : 
 v.     : NO. 5:06-cr-00039-HL-CHW-1 
      :  
UNITED STATES OF AMERICA, : 
      : Proceedings Under 28 U.S.C. § 2255 
  Respondent.   : Before the U.S. Magistrate Judge 
____________________________________: 
 

RECOMMENDATION 
 

 Before the Court is Petitioner Robert Lee Sawyer’s Motion to Vacate under 28 U.S.C. § 

2255, in which he asserts he is entitled to be resentenced in light of the new rule of constitutional 

law announced in  Johnson v. United States, 135 S. Ct. 2551 (2015). Doc. 41. Petitioner entered 

a plea of guilty to one count of Possession of a Firearm by a Convicted Felon and was sentenced 

to a total term of imprisonment of 210 months. Doc. 35.  Petitioner’s sentence was enhanced 

under the Armed Career Criminal Act (“ACCA”) based on his prior convictions, which, 

according to the Presentence Investigation Report (“PSI”), included (1) possession with intent to 

distribute marijuana, (2) sale of cocaine, and (3) terroristic threats. Petitioner argues that his 

Georgia terroristic threats conviction no longer qualifies as a predicate ACCA offense post-

Johnson. The Government agrees1, and the parties have submitted a proposed order requesting 

that Petitioner be resentenced without an ACCA enhancement. For the following reasons, it is 

RECOMMENDED that Petitioner’s Motion to Vacate be GRANTED for the purpose of 

resentencing Petitioner without an ACCA enhancement.  A proposed Order is attached, and  

it is further RECOMMENDED that it be adopted in full. 

                                                
1 The Government declined to challenge Petitioner’s argument “[f]or the purposes of this case only.” Doc. 54, p.5.  
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DISCUSSION 

In order to qualify as an Armed Career Criminal, an individual must have three prior 

convictions for “a violent felony or serious drug offense.” 18 U.S.C. § 924(e). A prior conviction 

may qualify as a prior violent felony offense under the enumerated clause2, the elements clause3, 

or the residual clause4 of the ACCA. The new rule announced in Johnson applies only to the 

residual clause. Thus, prisoners who were sentenced under the enumerated or elements clause are 

unaffected. In re Hires, 825 F.3d 1297, 1299 (11th Cir. 2016). Where, as here, it is unclear from 

the sentencing record what clause was used to qualify a prior conviction as a predicate ACCA 

conviction, and binding precedent does not categorically classify the relevant offense under a 

still valid clause, Johnson is implicated. In re Rogers, 825 F.3d 1335, 1338 - 39 (11th Cir. June 

17, 2016). Once Johnson is implicated, courts apply current binding Supreme Court precedent, 

even if that precedent would not itself establish an independent claim in a section 2255 action. 

Id. 

 Of particular relevance in this case are the Supreme Court’s recent decisions in Descamps 

v. United States, 133 S.Ct. 2276 (2013) and Mathis v. United States, 136 S.Ct. 2243 (2016). 

Petitioner relies on both cases to argue that his Georgia terroristic threats conviction does not 

qualify as a predicate ACCA conviction under still valid clauses. Terroristic threats is not one of 

the enumerated offenses, and post-Johnson the residual clause is void for vagueness. Therefore, 

Petitioner’s terroristic threats conviction may only qualify as a violent felony under the elements 

clause.  

                                                
2 A violent felony includes a crime that “is burglary, arson, or extortion, crimes involving explosions.” 18 U.S.C. § 
924(e)(2)(B)(ii). 
3 A violent felony includes a crime that “has an element the use, attempted use, or threatened use of physical force 
against the person of another.” 18 U.S.C. § 924(e)(2)(B)(i). 
4 A violent felony includes a crime that “otherwise involves conduct that presents a serious potential risk of physical 
injury to another.” 18 U.S.C. § 924(e)(2)(B)(ii). 
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 As the Supreme Court explained in Mathis, whether a prior conviction qualifies as a 

predicate ACCA offense depends on the elements of the statute and not the factual means by 

which a defendant can satisfy those elements. Mathis, 136 S.Ct. at 2247. This is because whether 

a conviction qualifies as an ACCA predicate depends on “the elements of the statute of 

conviction.” Id. at 2251 (quoting Taylor v. U.S., 495 U.S. 575, 601 (1990)) A state statute can be 

either “divisible” or “indivisible.” If a state statute is “indivisible,” meaning the statute itself uses 

a set of elements corresponding to the definition of a single crime, then the categorical approach 

applies. Under the categorical approach, the court looks only to the elements of the offense to 

determine whether it qualifies as an ACCA predicate offense without reference to the facts of 

conviction. See Mathis, 136 S.Ct. at 2248.  

If the statute is “divisible,” meaning that it includes elements of multiple separate crimes, 

the analysis is significantly more complicated. Id. at 2249. Crimes corresponding to some 

elements in a single statute may qualify as a prior predicate conviction, while crimes 

corresponding to other elements may not. Id. As such, a court must determine which of the 

alternative elements was the basis for the conviction. Id. At that point, the court may use the 

“modified categorical approach,” which means “the court looks to a limited class of documents 

(for example, the indictment, jury instructions, or plea agreement and colloquy) to determine 

what crime, with what elements, a defendant was convicted of.” Id. (citing Shephard v. United 

States, 544 U.S. 13, 26 (2005)). This analysis permits a state statute to qualify “only if on its face 

it ‘requires the government to establish beyond a reasonable doubt without exception,’ an 

element involving the use, attempted use, or threatened use of physical force against a person for 

every charge brought under the statute’” U.S. v. Estrella, 758 F.3d 1239, 1244 (11th Cir. 2014); 

U.S. v. Pendelton, 2016 WL 7176642 (11th Cir. 2016).  
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 Petitioner was convicted of terroristic threats in 1995. At the time of his conviction, the 

crime was defined at O.C.G.A. § 16-11-37 as follows: 

A person commits the offense of a terroristic threat when he threatens to commit 
any crime of violence or to burn or damages property with the purpose of 
terrorizing another or of causing the evacuation of a building, place of assembly, 
or facility of public transportation or otherwise causing serious public 
inconvenience, or in reckless disregard of the risk of causing such terror or 
inconvenience. 

 

Although Georgia’s terroristic threats statute includes the term “crime of violence,” that term is 

defined to include actions which are both “both violent and nonviolent.” United States v. Greer, 

440 F.3d 1267, 1273 (11th Cir. 2006).  “[P]roof that a defendant was convicted for violating the 

statute does not, without more, prove that he has been convicted of a violent felony for ACCA 

purposes.” Id. (citing United States v. Greer, 359 F. Supp. 2d 1376, 1380-81 (M.D.Ga. 2005)). A 

conviction pursuant to Georgia terroristic threats statute is therefore not categorically a crime of 

violence. 

The modified categorical approach would then apply only if the statue is divisible. If the 

statute is not divisible, the inquiry ends and terroristic threats is not an ACCA predicate. The 

Court, however, need not decide at this time whether Georgia’s terroristic threats statute is 

divisible, because “[g]eneral divisibility  . . . is not enough; a statute is divisible for purposes of 

applying the modified categorical approach only if at least one of the categories into which a 

statute may be divided constitutes, by its elements, a crime of violence.” U.S. v. Brown, 765 F.3d 

185, 191 (3d Cir. 2014) (quoting United States v. Cabrera-Umanzor, 728 F.3d 347, 352 (4th Cir. 

2013)). Georgia’s terroristic threats statute could arguably be divided into distinct crimes, some 

of which would not constitute an ACCA predicate.  
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It may be the case that threatening to burn property and threatening to damage property 

are distinct elements. Neither, however, implicates physical force against another. The only 

section of the statute which arguably qualifies as an ACCA predicate concerns a threat to commit 

“a crime of violence.” The element “crime of violence” as defined in with regard to Georgia’s 

terroristic threats statute is overbroad and itself indivisible. Therefore, regardless of the 

divisibility of the statute at the initial level, no alternative combination of elements constitutes a 

predicate ACCA offense post-Johnson. 

As the Government argues, Georgia’s terroristic threats statute defines “crimes of 

violence” to encompass conduct which is incongruent with and broader than the conduct 

encompassed by the ACCA’s elements clause. The elements clause includes the use, attempted 

use, or threatened use of physical force against the person of another. Physical force as defined in 

the ACCA requires “violent force—that is, force capable of causing physical pain or injury to 

another.” Johnson v. U.S. 559 U.S. 133, 140 (2010) (citing Flores v. Ashcroft, 350 F.3d 666, 672 

(7th Cir. 2003)). A “crime of violence,” in Georgia includes conduct which criminalizes 

offensive contact.  See Shepherd v. State, 230 Ga. App. 426 (1998) (defining “crime of violence” 

to include misdemeanor battery). Accordingly, an individual who threatened a “crime of 

violence” and was thus subject to conviction under Georgia’s terroristic threats statute has not 

necessarily threatened physical force within the meaning of the ACCA.   

In United States v. McFee, 842 F. 3d 572 (8th Cir. 2016), the Eighth Circuit determined 

that Minnesota’s terroristic threats statute does not qualify as an ACCA predicate offense post-

Johnson. Like Georgia’s statute, Minnesota’s statute, in relevant part, defines terroristic threats 

to includes threatening “any crime of violence.” Id. Even though Minnesota’s statute contains a 

list of specific crimes of violence which may qualify under its terroristic threats statute, the 
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Eighth Circuit held that the element of “crime of violence” is not divisible because the list 

contains means rather than elements. Id. at 575-76. Since a charging indictment need only 

specify the umbrella term “crime of violence,” without identifying a specific crime threatened, 

the prosecution is not required to prove what particular crime was threatened. As such, the 

umbrella term “crime of violence” is itself an indivisible element of the offense, and because that 

element includes conduct which does not qualify as ACCA predicate offenses, the statute is 

overbroad. Id. at 577. The Third Circuit has similarly held that the Pennsylvania’s terroristic 

threats statute is not a crime of violence for Sentencing Guideline purposes because the term 

“crime of violence” found in the Pennsylvania statute includes Pennsylvania arson, which is not 

a “crime of violence” under the Guidelines. Brown, 765 F.3d 185.  

Similar to the statute in McFee and Brown, the particular crime of violence threatened 

does not have to be identified in a Georgia indictment charging terroristic threats. See Poole v. 

States, 326 Ga. App, 243, 247 (2014). Where state indictments and correlative jury instructions 

use one umbrella term, any alternative contained within that term would likely be alternative 

means of accomplishing one crime rather than alternative elements of multiple crimes. Mathis, 

136 S. Ct., 2257.   

In sum, regardless of whether Georgia’s terroristic threats statute is initially divisible, the 

parties agree that a corresponding conviction does not qualify as predicate felony under the 

ACCA.5 Whatever divisions could be made to the statute at the initial level, the resulting 

subparts are themselves not ACCA predicates and not further divisible. The only subpart which 

could arguably be an ACCA predicate offense concerns threatening to commit a crime of 

violence. That element cannot be further divided, and it is broader that the ACCA’s definition of 

                                                
5 Cf. United States v. Murray, 659 F. App’x 1023 (11th Cir. 2016) (summarily concluding that terroristic threats 
qualifies as an ACCA predicate). It is unclear in which state the conviction was obtained. 
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physical force. Therefore, the modified categorical approach cannot be applied, and Petitioner’s 

prior conviction for terroristic threats is not an ACCA predicate offense. 

CONCLUSION 

The parties agree that Georgia’s terroristic threats statute does not have “an element the 

use, attempted use, or threatened use of physical force against the person of another” and is 

indivisible. Given this agreement, convincing case law suggesting that the definition of terroristic 

threats is overbroad, and a lack of case law suggesting that Georgia terroristic threats 

categorically qualifies as an ACCA predicate, Petitioner has shown that his claim implicates 

Johnson and that his terroristic threats conviction no longer qualifies as an ACCA predicate 

without the residual clause. In light of Johnson, Petitioner no longer had three predicate ACCA 

convictions at the time he was sentenced. He is therefore entitled to be resentenced without an 

ACCA enhancement. Accordingly, it is RECOMMENDED that Petitioner’s Motion to Vacate 

be GRANTED for the purpose of resentencing Petitioner without an ACCA enhancement. 

Attached to this Recommendation is an order proposed by Petitioner, and reviewed by the 

government, it is further RECOMMENDED that Petitioner’s proposed order be adopted in full 

and that a resentencing hearing be scheduled as promptly as possible.6 

 SO RECOMMENDED, this 17th day of February, 2017. 

      s/ Charles H. Weigle   
      Charles H. Weigle 
      United States Magistrate Judge 

 

                                                
6 Petitioner may be subject to immediate release. According to his calculations, without an ACCA enhancement his 
sentencing guideline range would have been 77 to 96 months. Doc. 49, p. 3.  
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