
IN THE UNITED STATES DISTRICT COURT 
 FOR THE MIDDLE DISTRICT OF GEORGIA 
 MACON DIVISION 
 
WILLIAM H. POWELL,   : 

: 
Plaintiff,  : 

      : 
v.      : CASE NO: 5:14-CV-87-MTT-MSH 
      :     42 U.S.C. § 1983 
BRIAN OWENS, et. al.,   : 
      : 
   Defendants.  :  
      : 
 

REPORT AND RECOMMENDATION 

Presently pending before the Court is Defendant Bostic’s motion for summary 

judgment (ECF No. 72) filed on June 23, 2017.  Plaintiff filed a response (ECF No. 80) on 

August 31, 2017, to which Defendant Bostic replied on September 12, 2017.1  (ECF No. 

82.)  For the reasons explained below, it is recommended that Defendant’s motion be 

granted. 

BACKGROUND 

I. Plaintiff’s Factual Allegations   

This action arises out of an alleged incident on February 29, 2012, during which 

Plaintiff claims he was violently attacked in his cell at Macon State Prison by a group of 

six or more inmates.  Compl. 10-12, ECF No. 1.  Defendant was one of numerous prison 

officials named in Plaintiff’s original complaint.  Plaintiff claimed Defendant Bostic 

“denied Plaintiff[’]s due process of law and free speech in violation of the first and 

                                                           
1  Plaintiff was granted an extension of time to file that response on July 26, 2017.  (ECF No. 78.)   
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fourteenth amendment” and “denied the Plaintiff free right to [file grievances].”  Compl. 

27.  Further, he claimed Defendant failed to “provid[e] adequate disposition of grievances 

and disciplinary reports[.]”  Id.  Plaintiff alleged Defendant Bostic refused to assist in 

Plaintiff’s attempts to file grievances and when other inmates attempted to submit 

grievances on Plaintiff’s behalf, Bostic refused to accept them advising inmates to “stay 

away from Plaintiff’s cell door.”  Compl. 28.  Plaintiff also claimed a sign was posted 

outside Plaintiff’s cell door (showing his name, picture, and GDC number) advising 

counselors and administrative staff to stay away.  See id.  The sign was allegedly intended 

to discourage Plaintiff from filing more grievances, and resulted in counselors 

discontinuing weekly visits to Plaintiff’s cell.  Id.  Plaintiff claimed the sign remained 

outside his door for weeks and prevented him from filing timely grievances.  See Compl. 

29.   

II. Procedural History of Plaintiff’s Claims Against Defendant 

 Pursuant to 28 U.S.C. § 1915A(a), the undersigned conducted a preliminary 

screening of Plaintiff’s claims on May 28, 2014.  It was recommended that Plaintiff’s due 

process claim against Defendant be dismissed but his first amendment claims against 

Defendant be allowed to proceed for further factual development.  R. & R. 7-8, May 28, 

2014, ECF No. 13.  On July 16, 2014, U.S. District Judge Marc T. Treadwell adopted that 

recommendation.  Order 3, July 16, 2014, ECF No. 28. (“The Magistrate Judge properly 

allowed only First Amendment retaliation claims based on [the allegations against 

Defendant Bostic] to go forward.”).  Defendant filed a motion to dismiss Plaintiff’s 

remaining claims on September 30, 2014.  (ECF No. 25.)  On October 14, 2014, the 
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undersigned issued a Report and Recommendation (“R&R”) recommending that 

Defendant’s motion be granted.  (ECF No. 43.)  On June 30, 2016, Judge Treadwell issued 

an order referring the matter to the undersigned for further “consideration of . . . other 

grounds for dismissal in [Defendant Bostic’s] Motion to Dismiss[.]”  (ECF No. 61.)  The 

undersigned obliged, and on December 14, 2016, issued another R&R recommending that 

Plaintiff’s claims against Defendant in his official capacity—and those seeking 

compensatory damages—be dismissed.  R. & R. 3-4, Dec. 14, 2016, ECF No. 64.  On 

January 27, 2017, Judge Treadwell rejected that recommendation, denied Defendant 

Bostic’s motion to dismiss, and allowed Plaintiff’s First Amendment retaliation claim 

against Defendant to continue.  Order 4, Jan. 27, 2017, ECF No. 65.   

Defendant filed his motion for Summary Judgment (ECF No. 72) on June 23, 2017.  

Plaintiff was notified (ECF No. 74) of Defendant’s motion and filed a response on July 25, 

2017.  (ECF No. 80.)  Defendant replied to Plaintiff’s response on September 12, 2017.  

(ECF No. 82.)  Defendant’s motion for summary judgment is thus ripe for review.   

DISCUSSION 

I. Summary Judgment Standard  

Summary judgment may be granted only “if the movant shows that there is no 

genuine dispute as to any material fact and the movant is entitled to judgment as a matter 

of law.”  Fed. R. Civ. P. 56(a).  In determining whether a genuine dispute of material fact 

exists to defeat a motion for summary judgment, the evidence is viewed in the light most 

favorable to the party opposing summary judgment, drawing all justifiable inferences in 

the opposing party’s favor.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986).   A 
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fact is material if it is relevant or necessary to the outcome of the suit.  Id. at 248.  A factual 

dispute is genuine if the evidence would allow a reasonable jury to return a verdict for the 

nonmoving party.  Id.       

II. Defendant’s Motion 

 Defendant contends he is entitled to judgment as a matter of law because “Plaintiff 

cannot establish a prima facie case for retaliation under the First Amendment” and he is 

entitled to qualified immunity.  Def’s. Mot. for Summ. J. 1, ECF No. 72.  Plaintiff argues 

Defendant is “not immune from his actions” and “had knowledge and directly refused to 

allow [Plaintiff] to submit any additional grievance as I requested [] numerous times 

depriving [Plaintiff] of [his] first amendment right.”  Pl.’s Resp. to Mot. for Summ. J. 6.  

However, Plaintiff has failed to show he can make a prima facie case of retaliation.  

Plaintiff cannot show Defendant violated his constitutional rights; thus, Defendant is 

entitled to qualified immunity.  Moreover, no genuine dispute of material fact exists and 

Defendant is entitled to judgment as a matter of law.  Accordingly, it is recommended that 

Defendant’s motion for summary judgment be granted. 

 A. Qualified Immunity 

  1. Standard 

 “[Q]ualified immunity completely protects government officials performing 

discretionary functions from suit in their individual capacities unless their conduct violates 

clearly established statutory or constitutional rights of which a reasonable person would 

have known.”  Gonzalez v. Reno, 325 F.3d 1228, 1233 (11th Cir. 2003) (internal quotation 

marks and citation omitted).  “The purpose of qualified immunity is to allow officials to 
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carry out discretionary duties without the chilling fear of personal liability or harrassive 

litigation, protecting from suit all but the plainly incompetent or one who is knowingly 

violating federal law.”  McCullough v. Antolini, 559 F.3d 1201, 1205 (11th Cir. 2009) 

(internal quotation marks and citation omitted).    

 “In order to receive qualified immunity, an official must first establish that he was 

acting within the scope of his discretionary authority when the alleged wrongful acts 

occurred.”  Id.  Once the defendant shows that he was acting within his discretionary 

authority, the burden then shifts to the plaintiff to establish that qualified immunity does 

not apply.  Cottone v. Jenne, 326 F.3d 1352, 1358 (11th Cir. 2004).  It is undisputed in this 

case that Defendant was acting within his discretionary authorities as counselor and 

administrator of the prison’s grievance procedures.  Because that determination is made, 

the burden shifts to Plaintiff to show that Defendants is not entitled to qualified immunity.   

To meet his burden, Plaintiff must “show[] (1) that the official violated a statutory 

or constitutional right, and (2) that the right was clearly established at the time of the 

challenged conduct.”  Wood v. Moss, -- U.S. --, 134 S. Ct. 2056, 2066-67 (2014) (internal 

quotation marks and citation omitted).2  The Court therefore must determine whether the 

Plaintiff has shown that the Defendant’s conduct violated a constitutional right (or rights) 

and whether that right is clearly established.  Plaintiff has failed to meet this burden. 

 

 

                                                           
2  Courts should use their discretion in determining which prong of the qualified immunity inquiry 
to address first.  McCullough, 559 F.3d at 1205.   
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  2. Violation of A Constitutional Right  

Plaintiff argues that the Defendant violated his constitutional right to free speech by 

refusing to assist in—or hindering—his efforts to file grievances related to the assault he 

suffered in retaliation for his filing of a prior grievance.  However, Plaintiff’s allegations 

fail to establish a prima facie case of retaliation.  Plaintiff therefore cannot show that 

Defendant has violated the constitutional right which serves as the basis for his claim.     

An inmate “does not have a constitutionally-protected liberty interest in an inmate 

grievance procedure.”  Thomas v. Warner, 237 F. App'x 435, 437 (11th Cir. 2007).  

However, “an inmate is considered to be exercising his First Amendment right of freedom 

of speech when he complains to the prison's administrators about the conditions of his 

confinement.”  Smith v. Mosley, 532 F.3d 1270, 1276 (11th Cir. 2008).  Thus, an inmate 

may “maintain a cause of action against prison administrators who retaliate against him for 

making such complaints.”  Id.  To successfully assert such a claim, an inmate must establish 

that “(1) his speech was constitutionally protected; (2) the inmate suffered adverse action 

such that the administrator's allegedly retaliatory conduct would likely deter a person of 

ordinary firmness from engaging in such speech; and (3) there is a causal relationship 

between the retaliatory action and the protected speech.”  Id.  It is undisputed that Plaintiff’s 

speech—his initial grievance—is constitutionally protected.  However, Plaintiff’s 

allegations fail to satisfy the second and third elements of a retaliation claim and cannot 

survive Defendant’s motion for summary judgment.    

Plaintiff “submitted a grievance to Defendant Bostic on [March 6, 2012] about 

[Plaintiff] being assaulted by several inmates” with “an additional page due to the formal 

Case 5:14-cv-00087-MTT-MSH   Document 83   Filed 02/06/18   Page 6 of 10



7 
 

grievance form having insufficient space for his issues.”  Pl.’s Resp. to Mot. for Summ. J. 

2, ECF No. 80.  The grievance was denied because it had “additional pages.”  Id.  On March 

12, 2012, Plaintiff alleges the grievance was “returned from [Defendant]” and that he asked 

Defendant to take another grievance, this time without the additional pages.  Id. at 3.  He 

further contends that Defendant “stated he could give [Plaintiff] [another grievance form], 

but never did.”  Id.  Defendant then allegedly “told [Plaintiff] he could not appeal the 

warden’s decision” when Plaintiff asked for an appeal form if he could not have a grievance 

form.  Id.  Plaintiff claims that the next day Defendant responded verbally to Plaintiff’s 

request to take another grievance, but never actually returned to take the form.  Pl.’s Resp. 

to Mot. for Summ. J. 3.  Finally, Plaintiff states that Defendant ignored a direct request to 

take a grievance at least one other time.  Id at 4, 5 (“Counselor Bostic[] denied Plaintiff 

more than (3) three-times the right to submit his grievances as retaliation [for] [Plaintiff] 

trying to file grievances on his colleagues.”).  Defendant contends, and the court agrees, 

that these facts do not establish a prima facie claim of retaliation.3   

 To establish the second element of a retaliation claim, an inmate must show that the 

Defendant’s retaliatory conduct “would likely deter a person of ordinary firmness from 

engaging in such speech.  Smith, 532 F.3d at 1277.  In analyzing this element, the Court 

                                                           
3  The Court notes that Plaintiff stated he “observed Lt. Rawls” place the sign reading “do not 
release to population” on his cell door.  Pl.’s Resp. to Mot. for Summ. J. 2, ECF No. 80.  Further, 
he has not provided evidence showing the posting of the sign was motivated by retaliation.  In fact, 
his response to Defendant’s motion states that the reason given for his housing situation by Lt. 
Rawls was “if some-one wasn’t trying to kill you [Plaintiff] you’ll be out.”  Id. at 29.  Regardless 
of the reasoning behind the sign’s posting, Defendant Bostick cannot be held liable for the acts of 
Lt. Rawls.  “Because vicarious liability is inapplicable to []§ 1983 suits, a plaintiff must plead that 
each Government-official defendant, through the official's own individual actions, has violated the 
Constitution.”  Ashcroft v. Iqbal, 556 U.S. 662, 676, (2009).   
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conducts “a factual inquiry” into whether its “objective standard” has been met.  Id.  Here, 

Plaintiff’s allegations indicate that rather than being deterred by Defendant’s conduct, 

Plaintiff was emboldened by it or at least equally motivated to engage in the protected 

conduct.  He states that he personally sought out Defendant to file grievances and even 

enlisted fellow inmates in his mission.  Plaintiff has not shown that he was deterred by 

Defendant’s conduct.  He has not provided evidence showing that someone of “ordinary 

firmness” would have been deterred by Defendant’s conduct.  Finally, he has not shown 

that he was initially deterred by Defendant’s conduct but overcame that deterrence as a 

person of more than “ordinary firmness.”  Considering the facts as alleged, Plaintiff is 

unable to meet this element’s objective standard. 

 To satisfy the third element of a retaliation claim, an inmate must show “a causal 

connection between his constitutionally protected speech and the discipline he received.”  

Smith, 532 F.3d at 1277.  This inquiry “asks whether the defendants were subjectively 

motivated to discipline [the inmate] because [the inmate] complained of some of the 

conditions of [his or her] confinement.”  Id. at 1278.  If a Plaintiff establishes that “his 

protected conduct was a motivating factor behind any harm, the burden of production shifts 

to the defendant” who “is entitled to prevail on [his motion for judgment as a matter of law 

or prior to trial on] summary judgment” if he can “show that he would have taken the same 

action in the absence of the protected activity[.]”  Id. (quoting Thaddeus-X v. Blatter, 175 

F.3d 378, 398 (6th Cir. 1999)).  Plaintiff alleged that Defendant did not return to his cell to 

retrieve a grievance submission when he promised to do so.  However, Plaintiff has 

provided no evidence that this or any of Defendant’s other alleged behavior was motivated 
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by a desire to retaliate against him.  In fact, Plaintiff states that his first grievance was 

denied because he did not follow procedural rules and not because of any retaliatory motive 

on behalf of Defendant.4  To the extent that he has alleged an injury, Plaintiff has shown 

no causal connection between his filing of grievances and the alleged retaliatory and 

injurious acts—Defendant’s failure to retrieve or process other grievances. 

 Plaintiff cannot establish a prima facie case for retaliation.  He has thus failed to 

meet his burden of showing that Defendant’s conduct violated a statutory or constitutional 

right.  Accordingly, Defendant is entitled to qualified immunity and judgment as a matter 

of law.  Thus, it is recommended that Defendant’s motion for summary judgment be 

granted.   

CONCLUSION 

 For the reasons explained above, it is recommended that Defendant’s motion for 

summary judgment (ECF No. 72) be granted.  Pursuant to 28 U.S.C. § 636(b)(1), the parties 

may serve and file written objections to this Recommendation, or seek an extension of time 

to file objections, within fourteen (14) days after being served with a copy hereof.  The 

district judge shall make a de novo determination of those portions of the Recommendation 

to which objection is made.  All other portions of the Recommendation may be reviewed 

for clear error.   

 The parties are hereby notified that, pursuant to Eleventh Circuit Rule 3-1, “[a] party 

                                                           
4  Defendant admits Plaintiff’s grievance was rejected and confirms that the rejection was due to 
the informal grievance containing “additional pages” and thus was “not considered on the merits.”  
Def.’s Reply in Supp. of Mot. for Summ. J. 7, ECF No. 82.   
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failing to object to a magistrate judge’s findings or recommendations contained in a report 

and recommendation in accordance with the provisions of 28 U.S.C. § 636(b)(1) waives 

the right to challenge on appeal the district court’s order based on unobjected-to factual 

and legal conclusions if the party was informed of the time period for objecting and the 

consequences on appeal for failing to object. In the absence of a proper objection, however, 

the court may review on appeal for plain error if necessary in the interests of justice.” 

SO RECOMMENDED, this 6th day of February, 2018. 

   s/ Stephen Hyles      
         UNITED STATES MAGISTRATE JUDGE 
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