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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

MACON DIVISION 
 
JAMES MANUEL PHILLIPS, JR., : 
      : 

Plaintiff,  :   
: 

VS.    : 
: CIVIL No: 5:15-CV-249 (MTT)-CHW 

Gov. NATHAN DEAL, et al., : 
  :   PROCEEDINGS UNDER 42 U.S.C. § 1983 

Defendants  :  
______________________________________________________________________________        

    
REPORT & RECOMMENDATION 

Plaintiff James Manuel Phillips, Jr., a state inmate currently confined at Washington State 

Prison, filed a pro se complaint pursuant to 42 U.S.C. § 1983. Doc. 1. Because Plaintiff has 

failed to exhaust his available administrative remedies in accordance with the Prison Litigation 

Reform Act (“PLRA”), it is RECOMMENDED that the Motion to Dismiss of Defendants 

Gramiak and Johnson (Doc. 53) be GRANTED, and that Plaintiff’s claims against Defendants 

Gramiak and Johnson for exposure to environmental tobacco smoke (“ETS”) be DISMISSED. 

Likewise, because Plaintiff has not exhausted his available administrative remedies and because 

Plaintiff’s claim for access to courts is barred by the statute of limitations, it is 

RECOMMENDED that Defendant Temple’s Motion to Dismiss (Doc. 54) be GRANTED, and 

that all claims against Defendant Temple be DISMISSED. 

PROCEDURAL HISTORY 

Plaintiff filed his original Complaint (Doc. 1) on June 25, 2015. Plaintiff was instructed 

to recast his complaint and did so on September 18, 2015.  Following a frivolity review pursuant 

to 28 U.S.C. § 1915A, it was recommended that Plaintiff’s claims against Defendants Gramiak 
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and Johnson for their alleged exposure to ETS be dismissed. Doc. 11. It was also recommended 

that Plaintiff’s claims against Defendant Temple for seizure of legal books be dismissed. Id. On 

de novo review by the District Court, Plaintiff’s objections to the recommendation of dismissal 

were construed as a motion to amend. Plaintiff was allowed to proceed with his Eighth 

Amendment claims against Defendants Gramiak and Johnson, along with his “access-to-court 

claim. . . and a retaliatory transfer claim against [Defendant] Temple.” Doc. 40, pp. 4, 9.1 

Plaintiff has not responded to Defendants’ Motions to Dismiss despite being ordered to 

respond. Doc. 55; Doc. 56. Following almost three months of Plaintiff’s failure to respond to 

Defendants’ Motions to Dismiss, the Court ordered Plaintiff to “show cause why Defendants’ 

Motions to Dismiss should not be considered uncontested.” Doc. 65. Again, Plaintiff failed to 

respond to the Court’s show cause order. Pursuant to Plaintiff’s failures to respond to 

Defendants’ Motions to Dismiss, the Court will construe the Motions to Dismiss as unopposed. 

The Court will, nevertheless, examine Defendants’ Motions to Dismiss, as the burden to prove 

the affirmative defense of exhaustion is on the defendant. Hill v. Sellars, No. 5:15-CV-453 

(MTT), 2016 WL 7972197, at *3 (M.D. Ga. Nov. 17, 2016), report and recommendation 

adopted, No. 5:15-CV-453 (MTT), 2017 WL 343638 (M.D. Ga. Jan. 23, 2017); Graham v. 

Chase Home Finance, 2010 WL 507159, at *1 (N.D. Ga. 2010) (considering “merits” of 

unopposed motion to dismiss because “an unopposed motion does not mean the moving party 

automatically prevails”).  

EXHAUSTION OF ADMINISTRATIVE REMEDIES 

A. The Prison Litigation Reform Act 

 Before the Court may address Plaintiff’s claims on the merits, it must determine whether 

                                                
1 This Court has previously recommended the dismissal of Plaintiff’s Eighth Amendment claims against Defendants 
Harrell and McClain for failure to properly exhaust before filing his complaint. Doc. 43. 
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Plaintiff exhausted his available administrative remedies in accordance with the Prison Litigation 

Reform Act (“PLRA”), 42 U.S.C. § 1997e(a). Bryant v. Rich, 530 F.3d 1368, 1372–78 (11th Cir. 

2008) (noting that exhaustion is “a precondition to an adjudication on the merits”). “To exhaust 

administrative remedies in accordance with the PLRA, prisoners must properly take each step 

within the administrative process.” Id. (internal quotation marks omitted). This rule applies even 

where the administrative process is “futile and inadequate.” Alexander v. Hawk, 159 F.3d 1321, 

1325–28 (11th Cir. 1998). That said, administrative remedies must be “available” for the 

exhaustion requirement to apply. See, e.g., Goebert v. Lee Cnty., 510 F.3d 1312, 1322–26 (11th 

Cir. 2007). 

 Because exhaustion is “a matter in abatement,” it is properly the subject of dismissal. 

Bryant, 530 F.3d at 1374-75. As with other matters in abatement, courts may consider facts 

outside of the pleadings when determining whether a prisoner properly exhausted his available 

administrative remedies. Id. at 1376. Additionally, courts may resolve factual disputes so long as 

those disputes do not decide the merits, and so long as the parties have a sufficient opportunity to 

develop a record. Id. 

 In ruling upon motions to dismiss based upon the affirmative defense of failure to 

exhaust, courts in this Circuit follow a two-step process established by Turner v. Burnside, 541 

F.3d 1077 (11th Cir. 2008). First, courts look to the factual allegations in the defendant’s motion 

to dismiss and those in the plaintiff’s response, and if they conflict, the court takes the plaintiff’s 

version of the facts as true. Turner, 541 F.3d at 1082. “If, in that light, the defendant is entitled to 

have the complaint dismissed for failure to exhaust administrative remedies, it must be 

dismissed.” Id. If the complaint is not subject to dismissal based on the plaintiff’s version of the 

facts, the court must proceed to the second step, where it makes specific findings of fact in order 

Case 5:15-cv-00249-MTT-CHW   Document 67   Filed 03/14/17   Page 3 of 14



4 
 

to resolve the disputed factual issues related to exhaustion. Id. At the second step, it is the 

defendant’s burden to prove that the plaintiff failed to exhaust his available administrative 

remedies. Id. 

  “[W]hen a state provides a grievance procedure for its prisoners, as Georgia does here, 

an inmate alleging harm suffered from prison conditions must file a grievance and exhaust the 

remedies available under that procedure before pursuing a § 1983 lawsuit.” Brown v. Sikes, 212 

F.3d 1205, 1207 (11th Cir. 2000) (emphasis added). Congress intended to afford prison officials 

time to address grievances internally before allowing a prisoner to initiate a federal lawsuit. 

Porter v. Nussle, 534 U.S. 516, 525 (2002). Thus, even if Plaintiff exhausted his administrative 

remedies after he filed his complaint, the Court cannot take action on those claims. See 42 

U.S.C. § 1997e(a). 

B. Available Administrative Remedies 

During the period relevant to this case, the Georgia Department of Corrections provided 

prisoners with a two-step grievance procedure. Doc. 21-3, pp. 1-17. At step one, a prisoner 

wishing to file a grievance is required to file no later than ten (10) calendar days from the date he 

knew or should have known of the facts underlying his grievance. Id. at 8. The procedure allows 

the Grievance Coordinator to waive this time limit “for good cause.” Id. The Warden must 

respond within forty (40) days. Id. at 10. If this initial grievance is rejected, the prisoner is 

required to appeal within seven (7) calendar days. Id. at 12. If the time allowed for a response 

expires without a response, the Plaintiff may also file an appeal. Id. 

 The procedure also provides for the above-stated deadlines to be waived by the grievance 

coordinator “for good cause.” Id. at 8. Good cause is defined as: “A legitimate reason involving 

unusual circumstances that prevented the offender from timely filing a grievance or an appeal. 
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Examples include: serious illness, being housed away from a facility covered by this procedure 

(such as being out on a court production order or for medical treatment).” Id. at 2. An inmate 

may file “a grievance about any condition, policy, procedure, or action or lack thereof that 

affects the offender personally.” Id. at 6. However, disciplinary actions, including any 

punishment, fees, or assessments are determined to be “non-grievable.” Id. The disciplinary 

appeal procedure is located in GDC SOP IIB02-0001. Id.  

PLAINTIFF’S VERSION OF THE FACTS 

A. Facts regarding Defendant Gramiak and Johnson 

Plaintiff contends that between February 28, 2013, to June 15, 2015, while at Dooly State 

Prison (“DSP”), Plaintiff was exposed daily to second-hand smoke and ETS. Doc. 8, pp. 8, 24-

26. Plaintiff contends that his exposure to ETS directly caused him to suffer a heart attack on 

June 30, 2013. Id. at 26. Plaintiff alleges that Defendants Gramiak and Johnson failed to take 

“reasonable and proper care to insure that no smoking” occurred at DSP. Id. The exposure to 

second-hand smoke and ETS violated Plaintiff’s Eighth Amendment rights and Plaintiff claims 

that he wrote grievances and letters to Defendants regarding the exposure but no actions were 

taken. Id. When Plaintiff requested protective custody “as his only recourse” for safety from the 

exposure, Plaintiff claims he was punished. Id. Plaintiff was denied protective custody and 

received a disciplinary report which placed Plaintiff in segregation, which Plaintiff labeled “a 

form of protection.” Id. at 26-27.  

Plaintiff states that he wrote letters, grievances, and that “it was my habit to complain” to 

Defendants about the conditions. Doc. 26, p. 37. In Plaintiff’s Amended Complaint (Doc. 8), 

Plaintiff attached numerous grievances he allegedly filed while at DSP. Plaintiff’s first 

grievance, dated May 19, 2015, was unnumbered but complained that Plaintiff was unable to see 
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a physician. Doc. 8, p. 21. The grievance does not have a counselor’s signature or any other 

prison indications but has a handwritten note on the signature line stating, “[r]efused.” Id. As 

noted in this Court’s earlier Report and Recommendation (Doc. 11), the handwriting appears to 

be Plaintiff’s.2 Plaintiff’s July 24, 2015, grievance was also unsigned and undated and contained 

Plaintiff’s complaints that he did not receive his “2600 cal. Diabetic snack after evening chow.” 

Id.at 17. Defendants have conceded that this grievance was filed, although it does not have a 

prison staff member’s signature or date.  

Plaintiff filed grievance number 201228 on July 27, 2015, complaining that he requested 

protective custody from secondhand smoke on June 15, 2015, yet had not received any 

protection. Plaintiff stated that he received a disciplinary report against him for failure to follow 

orders while he was requesting “protection from secondhand cigarette and inmates.” Id. The 

Counselor’s Signature line states, “Accepted No Receipt,” but Defendants concede that this 

grievance was filed and accepted. Id.  

On July 29, 2015, Plaintiff filed another unnumbered grievance that detailed the “Chief 

Counselor[‘s]” actions of failing to accept all three of Plaintiff’s grievances. Doc. 8, p. 14. 

Plaintiff contends that the counselor only accepted two of his grievances and a handwritten note 

that states, “[w]ould not accept, original sent to Atlanta.” Id. This again appears to be in 

Plaintiff’s own handwriting. Id. 

Plaintiff submitted another undated grievance on August 3, 2015, alleging concerns with 

his diet. Id. at 13. This grievance again contains the statement “[w]ould not accept, original sent 

to Atlanta,” in what appears to be Plaintiff’s own handwriting. Id. In his Amended Complaint 

                                                
2 The handwriting in the “Counselor’s Signature” line of this and other grievance forms is less neat than the 
handwriting in the grievance itself, but appears to be Plaintiff’s handwriting because the initials “JMP” use the same 
distinctive capital “J” that Plaintiff uses in his own signature. Plaintiff’s handwriting also consistently uses a 
distinctive capital “A” instead of a lower-case “a.” 
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(Doc. 8), Plaintiff also attached numerous grievances from 2004, 2008, and 2012. Doc. 8, pp. 38, 

43-44, 55-56, 58, 71, 85-90. Plaintiff contended that these grievances illustrate that “nothing has 

changed,” although they are out-dated and irrelevant. Id. at 59.  

B. Facts regarding Defendant Temple 

Plaintiff contends that during his time of imprisonment at DSP he obtained numerous 

legal books “to fight [his] illegal convictions.” Doc. 8, p. 8. These books included: Georgia 

Criminal Trial Practice and Handbook on Criminal Evidence, a state directory, Roget’s 

Thesaurus, and several other books. Id. Plaintiff claims these books were taken “under duress” 

by Defendant Temple and two other officers. Id. These books were taken while the officers 

placed Plaintiff in the shower room and closed the curtains. Id. During this incident, Defendant 

Temple threatened or intimidated Plaintiff because he had refused to allow his legal books to be 

sent away from the prison. Id. Plaintiff claims he was forced to sign a materials release form and 

that he was forced to “sign or be beaten and/or pep[p]er-sprayed.” Doc. 26, p. 22. Plaintiff 

believed Defendant Temple made Plaintiff sign away his legal books as retaliation for Plaintiff’s 

statement that he would take Temple to court if Temple took his legal books. Id. at 22-23. During 

the incident in the shower room, Plaintiff signed the paperwork and consented to having his 

books sent away from the prison. Id. Due to his books being removed from the prison, Plaintiff 

claims that Defendant Temple “constructively obstructed [Plaintiff’s] right of access to the 

courts.” Id. at 24. The Court has previously allowed Plaintiff’s claim to go forward as an 

“access-to-court claim.” Doc. 40, p. 4. 

In an August 23, 2015 letter to the Court, Plaintiff complained that he had been 

transferred from DSP to long term segregation at Washington State Prison. Doc. 8, p. 138. 

Plaintiff alleged that the transfer to Washington State Prison and the segregation once there were 
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in “retaliation for my litigation.” Id. at 139.  Plaintiff again alleged retaliation for his “litigations 

against Dooly” in an August 27, 2015 letter to the Office of Investigations and Compliance. Id. 

at 142. Plaintiff stated that he had been transferred from DSP to “Washington [State Prison], put 

in ‘long term segregation’ and my legal books, and medical information I received when I had 

my heart-attack, have been seized and/or destroyed.” Id.  

In Plaintiff’s objections to a previous Report and Recommendation, which the District 

Court construed as a Motion to Amend (Doc. 40, p. 3, 5), Plaintiff claimed he was transferred 

without notice and not given a reason for the transfer. Doc. 26, p. 5. Plaintiff requested not to be 

transferred and stated there was a “logical relationship” between his legal actions and the 

retaliatory transfer. Id. at 10. Plaintiff alleged it was “apparent” that Defendant Temple sent 

Plaintiff to segregation as retaliation. Id. at 49.  

DEFENDANTS’ VERSION OF THE FACTS 

A. Defendants Gramiak and Johnson’s facts 

Defendants contend that administrative remedies were available to Plaintiff regarding his 

Eighth Amendment claims regarding exposure to secondhand smoke and ETS, but that Plaintiff 

failed to exhaust his claims before filing the present federal claim. Defendants claim Plaintiff 

filed four grievances at DSP: Grievance No. 146519 regarding missing property on March 27, 

2013; Grievance No. 147503 regarding his mail on April 10, 2013; Grievance No. 201220 

regarding food service on July 24, 2015; and Grievance No. 201228 challenging policy and 

procedures on July 27, 2015. See Doc. 28-2, p. 27; Doc. 28, pp. 2-4.  

Defendants concede that Grievance Number 201228 is the only grievance relevant to 

Plaintiff’s claims against Defendants Gramiak and Johnson. Id. Grievance Number 201228, filed 

July 27, 2015, stated that Plaintiff had requested protective custody from secondhand smoke and 
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ETS on June 15, 2015, yet had not received any relief. Doc. 28-2, p. 8. On August 23, 2015, the 

chief counselor recommended that Grievance Number 201228 be denied as it was filed outside 

of the ten day time frame for grievances to be brought. Id. at 8, 39. The Warden accepted the 

recommendation and denied Plaintiff’s grievance on August 25, 2015. Id. Plaintiff was notified 

of the denial on September 11, 2015, and Plaintiff appealed the rejection on September 21, 2015. 

Id. at 36. The Central Appeals Office denied Plaintiff’s appeal on November 9, 2015, due to 

Plaintiff’s grievance being untimely. Id. at 42. Plaintiff filed the current § 1983 claim on June 25, 

2015. Doc. 1. 

B. Defendant Temple’s facts 

Defendant Temple restates the facts presented by Defendants Gramiak and Johnson and 

adds that Plaintiff filed a grievance regarding access-to-courts in 2013. Doc. 54, p. 9-10. Plaintiff 

filed Grievance Number 146519 in March of 2013, alleging that Defendant Temple threatened 

physical force if he did not get rid of several legal books and other materials. Doc. 28-2, p. 32. 

Plaintiff’s grievance was denied and he followed the appropriate procedural measures to appeal 

the denial. Id. at 32-34. Plaintiff’s appeal was denied on May 23, 2013, and Plaintiff was notified 

of the denial on May 29, 2013. Id. at 34. As stated above, Plaintiff’s current § 1983 claim was 

not filed until more than two years later on June 25, 2015. Doc. 1. 

ANALYSIS   

A. Plaintiff’s Claims Against Defendants Gramiak and Johnson 

Defendants Gramiak and Johnson are entitled to dismissal because Plaintiff did not 

properly exhaust his available administrative remedies prior to filing the current § 1983 claim. 

Plaintiff has not responded to Defendants’ Motion to Dismiss or argued any facts concerning 

exhaustion of his administrative remedies. See Rountree v. Dupree, No. 5:13-CV-170 HL, 2014 
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WL 2170921, at *2 (M.D. Ga. May 23, 2014). After further examination of Plaintiff’s Amended 

Complaint, Objections, and Responses to a previous motion to dismiss, it is evident Plaintiff 

failed to exhaust his administrative remedies. See Doc. 8; Doc. 26; Doc. 38.  

Plaintiff claims that Defendants Gramiak and Johnson failed to take proper care to 

prevent him from being exposed to secondhand smoke and ETS. Doc. 8, p. 26. In Plaintiff’s 

Amended Complaint (Doc. 8) Plaintiff alleges that he filed several grievances while at DSP, only 

one of which was relevant to his Eighth Amendment claim against Defendants. Id. Grievance 

Number 201228 was filed on July 27, 2015, and complained that Plaintiff had not received the 

protective custody he had requested on June 15, 2015, to escape secondhand smoke and ETS. Id. 

at 16. The grievance also alleged that Plaintiff had received a disciplinary report for failure to 

follow directions while he allegedly sought protection from the smoke. Id. The Counselor’s 

Signature line states “Accepted No Receipt” and there is no other signature or date by a prison 

counselor. Id. Plaintiff has not presented evidence to show that this grievance was exhausted 

through the prison administrative procedures. Plaintiff filed this current § 1983 claim on June 28, 

2015, almost a month before he filed Grievance Number 201228.  

Based on the evidence Plaintiff has presented, and due to the absence of any disputed 

claims that exhaustion was achieved before this federal action was commenced, Defendants 

Gramiak and Johnson are entitled to dismissal at step one of the Turner analysis. See Turner, 541 

F.3d at 1082. 

Even if Plaintiff had created a dispute of fact as to whether proper exhaustion was 

achieved, Defendants would further be entitled to dismissal at step two of the Turner analysis. Id. 

Defendants have provided Plaintiff’s grievance records for Grievance Number 201228. Doc. 28-

2, p. 27. Grievance Number 201228 was filed on July 27, 2015, and on August 23, 2015, it was 
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recommended that Plaintiff’s grievance be denied as untimely. Id. at 8, 39. This recommendation 

was accepted by the Warden, who denied the grievance on August 25, 2015. Id. Plaintiff 

appealed this denial to the Central Appeals Office on September 21, 2015. Id. The appeal was 

denied by the Central Appeals Office on November 9, 2015. Id. at 42. Denial by the Central 

Appeals Office is the final step of the administrative grievance procedure. Grievance Number 

201228 was properly exhausted on November 9, 2015, but Plaintiff had already commenced this 

present § 1983 action months before exhaustion was complete. Doc. 1. Plaintiff filed his § 1983 

claim on June 25, 2015, months before Grievance Number 201228 was exhausted. Because the 

PLRA requires “proper exhaustion,” Woodford, 548 U.S. at 90, 93–97, and because a Plaintiff 

“must file a grievance and exhaust the remedies available under that procedure before pursuing a 

§ 1983 lawsuit,” Brown, 212 F.3d at 1207 (emphasis added), the PRLA bars Plaintiff’s Eighth 

Amendment claim against Defendants Gramiak and Johnson. Defendants Gramiak and Johnson 

are entitled to dismissal. 

 
B. Plaintiff’s Claims Against Defendant Temple 

1. Retaliatory Transfer Claim 

As stated above, Plaintiff filed numerous grievances during his duration at DSP. On the 

date this lawsuit was filed, none of Plaintiff’s grievances concerned allegations of Defendant 

Temple’s retaliatory transfer or any other retaliation by Defendant Temple. To this date, Plaintiff 

has not presented any evidence demonstrating that a grievance regarding his claims of retaliation 

has been initiated, much less properly exhausted. As there are no factual disputes that Plaintiff 

failed to exhaust his available administrative remedies before filing the present action, Plaintiff’s 

claim is barred by the PRLA at step one of the Turner analysis. Defendant Temple is entitled to 

dismissal of Plaintiff’s retaliatory transfer claim.  
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2. Access-to-Court Claim  

Plaintiff’s access-to-court claim is barred by the statute of limitations. A bar based on the 

statute of limitations is an affirmative defense, which plaintiffs are not required to negate in their 

complaint. La Grasta v. First Union Sec., Inc., 358 F.3d 840, 845 (11th Cir. 2004). At the motion 

to dismiss stage of a case, “dismissal on statute of limitations grounds is appropriate only if it is 

‘apparent from the face of the complaint’ that the claim is time-barred.” La Grasta, 358 F.3d at 

845. In Georgia, claims under Section 1983 for personal injury are governed by a two-year 

statute of limitations. See Wilson v. Garcia, 471 U.S. 261 (1985); Williams v. City of Atlanta, 

794 F.2d 624, 626 (11th Cir. 1986); O.C.G.A. § 9-3-33. The cause of action shall be brought 

within two years after the right of action occurs. O.C.G.A. § 9-3-33. Generally, “the statute of 

limitations does not begin to run until the facts which would support a cause of action are 

apparent or should be apparent to a person with a reasonably prudent regard for his rights.” 

Lovett v. Ray, 327 F.3d 1181, 1182 (11th Cir. 2003) (quoting Rozar v. Mullis, 85 F.3d 556, 561-

62 (11th Cir.1996). 

In Plaintiff’s objections (Doc. 26) to the first Report and Recommendation (Doc. 11), 

Plaintiff complained that Defendant Temple and others used force and intimidation to confiscate 

Plaintiff’s legal books on February 28, 2013. Doc. 26, pp. 9, 12, 18-19, 22. Based on these 

allegations, the District Court allowed Plaintiff to proceed with an access-to-court claim against 

Defendant Temple. Doc. 40, pp. 3, 5. 

Only one of the numerous grievances Plaintiff filed while at DSP concerned the 

obstruction of his access to court by Defendant Temple. Plaintiff filed Grievance Number 

146519 alleging that on his arrival at DSP on February 28, 2013, Defendant Temple and others 

used force and intimidation to obtain and dispose of several of Plaintiff’s legal materials. Doc. 
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28-2, p. 32. Plaintiff followed the proper grievance process and on May 23, 2013, Plaintiff’s 

appeal was ultimately denied. Id. at 34. Plaintiff was notified of the final denial of Grievance 

Number 146519 on May 29, 2013. Id.  

Although Plaintiff complained that the incident with Defendant Temple occurred 

February 28, 2013, Plaintiff did not file his § 1983 claim until more than two years later on June 

25, 2015. Doc. 26; Doc. 28-2, p. 34. Plaintiff’s delay in bringing his suit results in his access-to-

court claim being barred by the statute of limitations.  

Equitable tolling does not excuse Plaintiff’s untimely filing, and Plaintiff has not asserted 

any reason why his access-to-court claim should be tolled. Plaintiff properly exhausted his 

access-to-court grievance on May 29, 2013. Doc. 28-2, p. 34. Even if equitable tolling were 

applicable during Plaintiff’s pending administrative exhaustion, Plaintiff still failed to file the 

present § 1983 action until more than two years following the exhaustion of his administrative 

remedies. See Leal v. Georgia Dep't of Corr., 254 F.3d 1276, 1279-80 (11th Cir. 2001); see also 

Baldwin v. Benjamin, No. 5:09-CV-372 (CAR), 2010 WL 1654937, at *1 (M.D. Ga. Apr. 23, 

2010). Additionally, Plaintiff has not opposed Defendant Temple’s Motion to Dismiss and has 

failed to present evidence why his access-to-court claim should be tolled. Harvey v. Daniels, 625 

F. App'x 499, 502 (11th Cir. 2015) (holding it is appropriate to dismiss a complaint as time-

barred where the prisoner fails to identify why the statute of limitations should be tolled). 

Because of Plaintiff’s failure to file his claim within the proper time frame, his access-to-court 

claim against Defendant Temple is barred by the statute of limitations.  

CONCLUSION 

Plaintiff failed to comply with “proper exhaustion” before proceeding with his § 1983 

lawsuit. His failure requires that his claims be dismissed. Woodford, 548 U.S. at 90, 93–97. 
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Plaintiff’s access-to-court claim was brought outside of the two year statute of limitations and is 

time-barred. Accordingly, it is RECOMMENDED that the Motions to Dismiss of Defendants 

Gramiak and Johnson (Doc. 53) and of Defendant Temples (Doc. 54) be GRANTED. It is thus 

RECOMMENDED that Plaintiff’s Amended Complaint (Doc. 8) be DISMISSED, with 

prejudice, and that final judgment be entered in the case.  

The parties are further notified that, pursuant to Eleventh Circuit Rule 3-1, “[a] party 

failing to object to a magistrate judge’s findings or recommendations contained in a report and 

recommendation in accordance with the provisions of 28 U.S.C. § 636(b)(1) waives the right to 

challenge on appeal the district court’s order based on unobjected-to factual and legal 

conclusions if the party was informed of the time period for objecting and the consequences on 

appeal for failing to object. In the absence of a proper objection, however, the court may review 

on appeal for plain error if necessary in the interests of justice.” 

SO RECOMMENDED, this 14th day of March, 2017. 

 
      s/ Charles H. Weigle   
      Charles H. Weigle 
      United States Magistrate Judge  
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