
IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

MACON DIVISION 
 
FORD MOTOR CREDIT    : 
COMPANY LLC,    :   
      : 
  Plaintiff,   : 
      : 
v.      :       CASE NO.:  5:15-CV-283-LJA 
      :      
WAYNE L MORRIS,   : 
      :     
  Defendant.   :     
                                                                  : 

ORDER 

 Before the Court is Plaintiff Ford Motor Credit Company LLC’s Motion for 

Summary Judgment.  (Doc. 16 (the “Motion”).)  For the reasons articulated below, the 

Motion is GRANTED in part and DENIED in part. 

BACKGROUND 

 Plaintiff initiated this action on July 21, 2015, asserting a single claim of breach of 

guaranty against Defendant Wayne Morris.  (Doc. 1 (the “Complaint”).)  The Complaint 

alleges that Plaintiff and Defendant entered into, inter alia, a Continuing Guaranty (the 

“Guaranty”) on August 16, 2000.  The Complaint further alleges that Defendant breached 

the Guaranty and that Plaintiff is entitled to damages.  On September 17, 2015, Defendant 

answered the Complaint, admitting “to having defaulted” and to “breach[ing] the Guaranty . 

. . .”  (Doc. 9 at 4.)  Defendant denied, however, the amount of purported damages that 

Plaintiff incurred.  (See id.)  The Answer does not assert any affirmative defenses.  (See id.) 

 Plaintiff filed the Motion on October 12, 2016, seeking summary judgment on its 

claim against Defendant and requesting a damages award of $312,258.62.  (Doc. 16.)  

Plaintiff did not respond to the Motion.  (See generally Docket.)   

LEGAL STANDARD 

  Federal Rule of Civil Procedure 56 allows a party to move for summary judgment 

when the party contends that no genuine issue of material fact remains and the party is 
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entitled to judgment as a matter of law.  Fed. R. Civ. P. 56.  “Summary judgment is 

appropriate if the pleadings, depositions, answers to interrogatories, and admissions on file, 

together with the affidavits, if any, show there is no genuine issue as to any material fact and 

that the moving party is entitled to judgment as a matter of law.”  Maddox v. Stephens, 727 

F.3d 1109, 1118 (11th Cir. 2013).  “A genuine issue of material fact does not exist unless 

there is sufficient evidence favoring the nonmoving party for a reasonable jury to return a 

verdict in its favor.”  Grimes v. Miami Dade Cty., 552 F. App’x 902, 904 (11th Cir. 2014) (citing 

Chapman v. AI Transp., 229 F.3d 1012, 1023 (11th Cir. 2000) (en banc)).  “An issue of fact is 

‘material’ if it is a legal element of the claim under the applicable substantive law which 

might affect the outcome of the case.”  Allen v. Tyson Foods, Inc., 121 F.3d 642, 646 (11th Cir. 

1997) (citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)).  “It is ‘genuine’ if the 

record taken as a whole could lead a rational trier of fact to find for the nonmoving party.”  

Tipton v. Bergrohr GMBH-Siegen, 965 F.2d 994, 998 (11th Cir. 1992) (citing Matsushita Elec. 

Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986)).  On a motion for summary 

judgment, the Court must view all evidence and factual inferences drawn therefrom in the 

light most favorable to the nonmoving party and determine whether that evidence could 

reasonably sustain a jury verdict in its favor.  See Allen, 121 F.3d at 646. 

The movant bears the initial burden of showing, by reference to the record, that there 

is no genuine issue of material fact.  See Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); 

Barreto v. Davie Marketplace, LLC, 331 F. App’x 672, 673 (11th Cir. 2009).  The movant can 

meet this burden by presenting evidence showing there is no genuine dispute of material 

fact, or by demonstrating to the district court that the nonmoving party has failed to present 

evidence in support of some element of its case on which it bears the ultimate burden of 

proof.  See Celotex, 477 U.S. at 322-24.  Local Rule 56 further requires that “documents and 

other record materials relied upon by a party . . . be clearly identified for the court.”  M.D. 

Ga. L.R. 56.  “Material facts not supported by specific citation to particular parts of materials 

in the record and statements in the form of issues or legal conclusions (rather than material 

facts) will not be considered by the court.”  Id. 
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“When that burden has been met, the burden shifts to the nonmovant . . . to go 

beyond the pleadings and to present competent evidence in the form of affidavits, answers 

to interrogatories, depositions, admissions and the like, designating specific facts showing a 

genuine issue for trial.”  Lamar v. Wells Fargo Bank, 597 F. App’x 555, 557 (11th Cir. 2014) 

(internal citations omitted).  Where a nonmovant fails to file the required statement of facts 

in response to a movant’s motion for summary judgment, all of the material facts provided 

in the movant’s statement of material facts are deemed admitted.  See Mason v. George, 24 F. 

Supp. 3d 1254, 1260 (M.D. Ga. 2014); see also M.D. Ga. L.R. 56 (“All material facts contained 

in the movant’s statement which are not specifically controverted by specific citation to 

particular parts of materials in the record shall be deemed to have been admitted, unless 

otherwise inappropriate.”). 

“In the Eleventh Circuit, a district court cannot grant a motion for summary 

judgment based on default or as a sanction for failure to properly respond.”  U.S. v. Delbridge, 

2008 WL 1869867, at *3 (M.D. Ga. Feb. 22, 2008) (citing Trustees of Central Pension Fund of 

Int’l Union of Operating Eng’rs and Participating Emp’rs v. Wolf Crane Serv., Inc., 374 F.3d 1035, 

1039 (11th Cir. 2004)); see also Mason, 24 F. Supp. 3d at 1260.  Rather, the Court is “required 

to make an independent review of the record” and assess the merits of the arguments before 

deciding the summary judgment motion; however, the Court does not assume the burden of 

constructing and analyzing every potential argument that a party could have raised. Mason, 24 

F. Supp. 3d at 1260.   

FACTUAL BACKGROUND 

 Bones Automotive Management of Perry LLC d/b/a Wayne Morris Ford (“Bones”) 

was a Georgia corporation engaged in the business of selling motor vehicles to the general 

public.  (Docs. 1 at 1; 9 at 1.)  Bones is no longer in business.  (Docs. 1 at 3; 9 at 2.)  

Defendant, the owner of Bones, is an individual residing in Georgia.  (Docs. 1 at 3; 9 at 2; 

16-2 ¶ 16 (citing Doc. 16-4 at 18-24).) Plaintiff previously extended wholesale financing to 

Bones to allow it to purchase vehicles to sell or lease to the public.  (Docs. 1 at 3; 9 at 2.)  

On or about August 16, 2000, Bones executed and delivered to Plaintiff an Automotive 

Wholesale Plan Application for Wholesale Financing and Security Agreement (the 
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“Wholesale Agreement”) and a Security Agreement.  (Doc. 16-2 ¶¶ 15, 21 (citing Docs. 9 

¶ 21; 16-3 at 3-4, 15-16, 18; 16-4 at 25-26).)  Defendant signed the Wholesale Agreement and 

the Security Agreement, agreeing that Bones was bound by the terms therein.  (Doc. 16-2 

¶¶ 17, 22 (citing Docs. 9 ¶¶ 17-22; 16-4 at 4, 22-26).)  Under the Wholesale Agreement, 

Plaintiff provided Bones “Advances” by financing vehicles and merchandise that were 

ordered, by directly paying a manufacturer, distributor, or other seller on behalf of Bones, 

and by otherwise extending credit to Bones.  (Doc. 16-2 ¶¶ 19, 20 (citing Docs. 9 ¶ 18; 16-3 

at 3-4, 15).)   

 On or about August 16, 2000, Defendant also executed and delivered to Plaintiff the 

Guaranty, signing it and agreeing to be bound by its terms.  (Doc. 16-2 ¶¶ 24, 25 (citing 

Docs. 9 ¶¶ 23-26; 16-3 at 4, 20; 16-4 at 4, 26-27).)  Under the Guaranty, Defendant 

“unconditionally” guaranteed that Bones “will fully, promptly, and faithfully perform, pay 

and discharge all [its] present and future obligations to [Plaintiff].”  (Doc. 16-3 at 20.)  

Further, Defendant agreed,  

without [Plaintiff] first having to proceed against [Bones] or to 

liquidate paper or any security therefor, to pay on demand all 

sums due and to become due to [Plaintiff] from [Bones] and all 

losses, costs, attorney’s fees or expenses which [Plaintiff] may 

suffer by reason of [Bones’] default; . . . together with a 

reasonable attorney’s fee (15% if permitted by law) if placed 

with an attorney for collection from [Defendant]. 

(Doc. 16-3 at 20.)   

I. Bones’ Default of Its Obligations 

 In or around 2010, Bones was unable to meet its contractual obligations to Plaintiff 

and defaulted on its obligations under the Wholesale Agreement.  (Doc. 16-2 ¶ 29 (citing 

Docs. 9 ¶ 40; 16-3 ¶ 22).)  On or about September 1, 2010, Bones sold its assets and, 

through the sale, paid Plaintiff the amount that Plaintiff believed it was owed by Bones.  

(Doc. 16-2 ¶ 30 (citing Docs. 9 ¶ 27; 16-3 ¶ 23; 16-4 at 27-28).)  Plaintiff did not know, 
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however, that Bones had other undisclosed and outstanding liabilities.  (Doc. 16-2 ¶ 31 

(citing Doc. 16-3 ¶ 24).) 

 On or about September 21, 2010, Plaintiff learned that Bones had not paid Shelby 

American Incorporated for certain costs.  (Doc. 16-2 ¶ 36 (citing Doc. 16-3 ¶ 31).)  Plaintiff 

also learned that Bones had promised to reimburse a customer specific amounts and to give 

another customer an interest rebate.  (Doc. 16-2 ¶ 37 (citing Doc. 16-3 ¶ 32).)  Plaintiff made 

Advances under the Wholesale Agreement to satisfy these responsibilities of Bones.  (Doc. 

16-2 ¶¶ 38, 39 (citing Doc. 16-3 ¶¶ 33, 34).)  Finally, Plaintiff made another Advance of 

$34,435.96 with respect to a vehicle that Bones sold to a customer on or about June 1, 2010.  

(Doc. 16-2 ¶¶ 41-47 (citing Doc. 16-3 ¶¶ 36-42).)  In total, Plaintiff had made $177,984.16 in 

Advances that were past due.  (Doc. 16-2 ¶ 48 (citing Doc. 16-3 ¶ 43).)   

 Pursuant to the Guaranty, Plaintiff demanded that Defendant pay Bones’ 

indebtedness, but Defendant did not make any payment in response.  (Doc. 16-2 ¶¶ 49-50 

(citing Docs. 9 ¶¶ 42-43; 16-3 ¶¶ 44-45).)  Plaintiff subsequently created a Statement of Loss 

on November 4, 2010, calculating that, in addition to the amount of the Advances, Bones 

owed $782.76 in interest and flat charges as of November 4, 2010.  (Doc. 16-2 ¶¶ 51-56 

(citing Doc. 16-3 ¶¶ 46-51).)  This brought Bones’ total indebtedness to Plaintiff to 

$178,766.92.  (Doc. 16-2 ¶ 56 (citing Doc. 16-3 ¶ 51).) 

 Bones filed for Chapter 7 bankruptcy protection on December 8, 2010.  (Doc. 16-2 

¶ 57 (citing Docs. 9 ¶ 33; 16-3 ¶ 52; 16-4 at 45).)  Plaintiff subsequently filed a Proof of 

Claim in the bankruptcy proceedings, seeking $178,766.92.  (Doc. 16-2 ¶ 58 (citing Docs. 9 

¶ 35; 16-3 ¶ 53).)  Plaintiff received a distribution of $8,808.67 from Bones’ bankruptcy 

proceedings on October 3, 2014, and applied the sum to Bones’ outstanding indebtedness, 

bringing Bones’ total indebtedness (not including interest and other charges) to $169,175.49.  

(Doc. 16-2 ¶¶ 59, 60 (citing Docs. 9 ¶ 36; 16-3 ¶¶ 54-55).)   

II. Calculation of Losses, Interest, and Attorneys’ Fees 

 Before the distribution from Bones’ bankruptcy proceeding, Bones’ outstanding 

indebtedness equaled $177,984.16.  (Doc. 16-2 ¶ 48 (citing Doc. 16-3 ¶ 43).)  Interest on this 

debt up to November 4, 2010, amounted to $782.76.  (Doc. 16-2 ¶ 56 (citing Doc. 16-3 
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¶ 51).)  Interest in the amount of $66,191.28 accrued between November 4, 2010 and 

October 3, 2014.  (Doc. 16-2 ¶ 57 (citing Doc. 16-3 ¶ 59).)  On October 4, 2014, Bones’ 

indebtedness decreased by $8,808.67 because of the distribution from the bankruptcy 

proceeding.  (See Doc. 16-2 ¶ 59 (citing Docs. 9 ¶ 36; 16-3 ¶ 54).)  The interest accrued on 

Bones’ indebtedness from November 5, 2010 to October 12, 2016 amounted to $32,538.17.  

(Doc. 16-2 ¶¶ 65-66 (citing Doc. 16-3 ¶¶ 60-61).)  In sum, the amount owed to Plaintiff 

based on the Advances, interest, and charges totaled $268,687.70 (i.e., $169.175.49 + $782.76 

+ $66,191.28 + $32,538.17). (Doc. 16-2 ¶ 67 (citing Doc. 16-3 ¶ 62).)  Additionally, Plaintiff 

incurred $3,267.76 in legal costs, expenses, and disbursements.  (See Doc. 16-2 ¶ 73 (citing 

Doc. 16-3 ¶ 67).)  Plaintiff also incurred attorneys’ fees in excess of 15% of the total amount 

owed.  (Doc. 16-2 ¶ 72 (citing Doc. 16-3 ¶ 66).)  Therefore, Plaintiff seeks $40,303.16 in 

attorneys’ fees pursuant to the Guaranty (i.e., 15% of $268,687.70).  (Doc. 16-2 ¶ 73)   

 Plaintiff initiated this action on July 1, 2015.  (Doc. 1.)  Defendant filed his Answer 

on September 17, 2015.  (Doc. 9.)  The Answer asserted no affirmative defenses.  (Doc. 9.)  

Plaintiff requests a damages award in the amount of $312,258.62 ($268,687.70 + $3,267.76 + 

$40,303.16).  (Doc. 16-2 ¶ 74 (citing Doc. 16-3 ¶ 68).) 

DISCUSSION 

 “A defendant’s admission of the valid execution, and subsequent default, of a 

guaranty establishes a prima facie right to repayment.”  First Citizens Bank and Trust Co., Inc. v. 

Hwy 81 Venture, LLC, 2012 WL 779894, at *3 (N.D. Ga. Mar. 6, 2012); see also Gause v. 

Fidelity Bank, 332 Ga. App. 844, 846 (2015) (“In a suit on a guaranty, production of the 

instrument entitles the holder to recover on it when the signature is admitted or established 

and the defendant does not establish a defense.”).  “As with any promissory note, once a 

bank establishes a prima facie right to recover on a guaranty, summary judgment may be 

granted if the guarantor is unable to establish a defense in rebuttal.”  First Citizens Bank and 

Trust Co., Inc., 2012 WL 779894, at *3 (citing Greenwald v. Columbus Bank & Trust Co., 228 Ga. 

App. 527, 529 (1997)).   

 Defendant admits in the Answer that, “in order to induce [Defendant] to extend 

financing and credit to Bones, [Plaintiff] executed and delivered to [Defendant] a Continuing 
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Guaranty.”  (Docs. 1 at 4; 9 at 3.)  He further admits that he breached the Continuing 

Guaranty.  (Docs. 1 at 7; 9 at 4.)  Accordingly, Plaintiff has established a prima facie right to 

repayment and is entitled to summary judgment unless Defendant raised a valid affirmative 

defense.  As Defendant did not respond to Plaintiff’s Motion and failed to assert affirmative 

defenses in his Answer, Plaintiff is entitled to summary judgment. See Certusbank, N.A. v. 18 

Connector Assocs., LLC, 2015 WL 5684116, at *3 (M.D. Ga. Sept. 28, 2015) (citing Big Sandy 

P’ship, LLC v. Branch Banking & Trust Co., 313 Ga. App. 871, 872 (2012)).   

 Based on the Answer, the only issue that remains in dispute is the amount that 

Plaintiff owes Defendant.  (See Doc. 9 at 1 (“Defendant is uncertain as whether he is 

indebted to Plaintiff, or if so, the amount of said indebtedness.”), at 4 (“Defendant. . . does 

not admit to the amounts stated in the demand.”).)  In support of its Motion, Plaintiff 

presented admissible evidence to demonstrate damages in the amount of $271,955.46, 

comprised of the amount owed to Plaintiff ($169,175.49), fees and interest accrued 

($99,512.21), and legal costs, expenses, and disbursements ($3,267.76). Plaintiff has not 

contested any of these facts or evidence, and has not otherwise disputed Plaintiff’s claim to 

this amount of damages.  Accordingly, Plaintiff is entitled to an award of $271,955.46. 

 Plaintiff also presented evidence demonstrating attorneys’ fees equal to 15% of the 

amount owed to Plaintiff ($40,303.16). Georgia law allows the recovery of attorneys’ fees not 

in excess of 15% of the principal and interested owed.  O.C.G.A. § 13-1-11. In order for 

such a contractual provision to be enforceable, “Georgia law requires that (1) the note’s 

terms include an obligation to pay attorney’s fees; (2) the debt owed has matured; (3) notice 

was given to the debtor informing him that if he pays the debt within ten days, he may avoid 

attorney’s fees; (4) the ten day period has expired without payment in full; and (5) the debt 

be collected by or through an attorney.” Branch Banking & Trust Co. v. Lichty Bros. Constr., 488 

F. App’x 430, 436 (11th Cir. 2012) (citing TermNet Merch. Servs., Inc. v. Phillips, 277 Ga. 342, 

344 (2003)). Regarding notice, “[s]o long as a debtor is informed that he has 10 days from 

receipt of the notice within which to pay principal and interest without incurring any liability 

for attorney fees, the legislative intent behind the enactment of O.C.G.A. § 13-1-11(a)(3) has 

been fulfilled.” Core LaVista, LLC v. Cumming, 308 Ga. App. 791, 798-99 (2011) (internal 
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punctuation and emphasis omitted). In Georgia, “[i]t is well settled that notice under this 

statute may be given any time between the maturity of the obligation and ten days prior to 

judgment.” Lockwood v. Fed. Deposit Ins. Corp., 330 Ga. App. 513, 515-16 (2014) (internal 

punctuation omitted). Thus, a pleading may satisfy the notice requirement if it “otherwise 

conforms” to the requirements above. Id. at 516.  

 The evidence in this case includes four demand letters advising Defendant that 

Plaintiff might seek attorneys’ fees if the debt was not paid. (Doc. 16-3 ¶¶ 34-38.) These 

letters did not advise Defendant that by paying the debt within 10 days, he could avoid 

attorneys’ fees. Hence, these letters do not suffice under O.C.G.A. § 13-1-11. Nor has 

Plaintiff presented any other evidence that the notice requirement was met. Accordingly, 

Plaintiff is not entitled to attorneys’ fees. 

CONCLUSION 

 For the reasons articulated above, Plaintiff Ford Motor Credit Company LLC’s 

Motion for Summary Judgment is GRANTED in part and DENIED in part.  The Clerk 

of Court is directed to enter judgment in favor of Plaintiff and against Defendant in the 

amount of $271,955.46. 

  

 SO ORDERED, this 1st day of February, 2017.  

       /s/ Leslie J. Abrams                                             
      LESLIE J. ABRAMS, JUDGE 
      UNITED STATES DISTRICT COURT 
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