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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

MACON DIVISION 
 
HJALMAR RODRIGUEZ, Jr., : 
 : 
 Plaintiff, : 
 : 
 v. : No. 5:15-cv-290-MTT-CHW 
 : 
JAMES WHITE, et al., : 
 : 
 Defendants. : 
 : 
 

REPORT AND RECOMMENDATION 

 Before the Court is the Defendants’ Second Motion to Dismiss. (Doc. 83). Defendants 

originally filed a First Motion to Dismiss on February 21, 2017. (Doc. 64). After they filed that 

motion, Plaintiff was allowed to amend his Complaint. Subsequently, the Defendants filed their 

Second Motion to Dismiss, which incorporates the arguments raised in their First Motion to 

Dismiss. Therefore, it is ORDERED that the Defendants’ First Motion to Dismiss (Doc. 64) is 

TERMINATED as moot. With regard to the Defendants’ Second Motion to Dismiss, and as set 

out in detail in the Conclusion section, it is RECOMMENDED that the Defendants’ Motion be 

GRANTED IN PART and DENIED IN PART. It is further ORDERED that Plaintiff’s 

Motion for Leave to File Surreply (Doc. 87) is DENIED as moot. 1 

BACKGROUND 

 Plaintiff Hjalmar Rodriguez, Jr., is housed in the special management unit (SMU) of the 

Georgia Diagnostic and Classification Prison (GDCP). In this civil action brought under 

RLUIPA and Section 1983, Plaintiff argues that the Defendants, members of a tactical 

corrections unit called “Cobra Squad,” violated Plaintiff’s rights by subjecting Plaintiff to strip 
                                                
1 Plaintiff requests permission to file a surreply regarding his claims for injunctive relief. It is recommended 

below that those claims be allowed to proceed. 
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searches and by confiscating and withholding Plaintiff’s legal documents during transportation to 

and from a preliminary criminal proceeding related to Plaintiff’s eventual conviction on a charge 

of voluntary manslaughter. See Rodriguez v. Unnamed, No. 1:17-cv-269, CM/ECF Doc. 5 (N.D. 

Ga. Feb. 10, 2017). At the time, Plaintiff was already incarcerated based on a prior conviction, 

also on a charge of voluntary manslaughter. (Doc. 10-1, p. 1). 

 On January 23, 2015, Plaintiff alleges he was pulled from his cell at the GDCP in Butts 

County, Georgia and told for the first time he would be attending court that day in the Superior 

Court of Chattooga County. (Doc. 71, p. 2). During the course of his transportation for court, 

Plaintiff alleges he was strip-searched a total of four times. Plaintiff argues that these strip 

searches burdened his obligation, as a Muslim, to guard his modesty by remaining covered from 

the navel to the knees. (Doc. 71, p. 4). Plaintiff further alleges that scanning devices were readily 

available as alternative means of conducting a search. On screening, the Court determined that 

Plaintiff’s allegations were sufficient to permit Plaintiff to proceed with religious freedom claims 

under both RLUIPA and Section 1983. The Court also determined that Plaintiff stated a non-

frivolous claim for relief under the Equal Protection Clause. 

 After the first strip search, Plaintiff alleges that the Defendants confiscated and withheld 

legal documents that would have allowed Plaintiff to raise a jurisdictional challenge at court. 

(Doc. 71, pp. 2–3). Without his legal documents, Plaintiff alleges he “could not cite … the actual 

legal basis of [his] challenge[, and] thus said challenge failed.” (Doc. 71, p. 3). On screening, the 

Court determined that Plaintiff’s legal document allegations were sufficient to state a non-

frivolous court access claim under Section 1983. 

 Finally, Plaintiff alleges that the Defendants’ refusal to return his confiscated legal 

documents, as well as the Defendants’ successive use of strip searches, were both retaliatory 
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measures taken in response to Plaintiff’s exercise of his right to protest. (Doc. 71, p. 5). 

On screening, the Court determined that these allegations were sufficient to permit a retaliation 

claim under Section 1983. To summarize, Plaintiff’s remaining claims before the Court are: 

(1) religious freedom claims under RLUIPA and Section 1983, (2) an equal protection claim, 

(3) a court access claim, and (4) a retaliation claim. 

AVAILABLE RELIEF 

 Plaintiff has only a limited ability to recover damages in this action. With regard to his 

religious freedom claims, Plaintiff may not obtain any monetary relief under RLUIPA. See 

Sossamon v. Texas, 563 U.S. 277 (2011); Smith v. Allen, 502 F.3d 1255, 1271–75 (11th Cir. 

2007) (abrogated on other grounds). 

 With regard to each of his claims under Section 1983, Plaintiff does not allege a physical 

injury or sexual act, so Plaintiff may not recover compensatory or punitive damages. See, e.g., 

Logan v. Hall, 604 F. App’x 838, 840–41 (2015) (construing 42 U.S.C. § 1997e(e)). Because the 

Defendants, in their official capacities, are not “persons” under Section 1983, Plaintiff may not 

recover any damages from the Defendants in their official capacities under Section 1983. Will v. 

Mich. Dep’t of State Police, 491 U.S. 58, 70–71 (1989). Insofar as Plaintiff seeks monetary 

relief, he is limited to a recovery of nominal damages under Section 1983 from the Defendants, 

in their individual capacities alone. 

 Plaintiff also seeks equitable relief in the form of a declaratory judgment setting out his 

rights, as well as an injunction requiring the Defendants (a) to return Plaintiff’s confiscated legal 

documents, and (b) to “create a policy that respects the religious requirement[s] of all offenders 

… from needlessly being excessively strip search[ed] by [encouraging or requiring the use of] 

body scanning machines.” (Doc. 71, pp. 6–7). 
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 The Defendants argue that Plaintiff’s requests for equitable relief are overbroad, but that 

argument is premature at this point in the proceedings. See Brown v. Plata, 563 U.S. 493, 531 

(2011) (noting that the scope of an equitable remedy “must be determined with reference to the 

constitutional violations established”). A related issue not addressed by the Defendants is 

whether Plaintiff may pursue equitable relief under the doctrine of Ex Parte Young. As discussed 

below, Plaintiff has adequately alleged ongoing violations of federal law with regard to his 

religious freedom claims and his retaliation claim, in part. On those claims, therefore, it is 

Recommended that Plaintiff be allowed to pursue prospective equitable relief. 

LEGAL STANDARDS 

 Two legal standards govern this Court’s review of the Defendants’ pending Motions to 

Dismiss. First, for each claim, the Court must determine whether Plaintiff alleges “sufficient 

factual matter, accepted as true, to state a claim to relief that is plausible on its face.” Ashcroft v. 

Iqbal, 556 U.S. 662, 678 (2009) (internal quotations omitted). “Threadbare recitals of the 

elements of a cause of action, supported by mere conclusory statements, do not suffice.” Id. A 

claim has “facial plausibility” when it is supported by “factual content that allows the court to 

draw the reasonable inference that the defendant is liable for the misconduct alleged.” Id. 

 Second, the Defendants have invoked qualified immunity from damages, and they have 

adequately shown they were acting within the scope of their discretionary authority during the 

events alleged. (Doc. 64-1, p. 18). Therefore, for each of Plaintiff’s claims, the Court must 

“decide whether the facts … plaintiff has alleged … make out a violation of a constitutional 

right,” and “decide whether the right at issue was ‘clearly established’ at the time of the 

defendant[s’] alleged misconduct.” Pearson v. Callahan, 555 U.S. 223, 232 (2009). A right is 

“clearly established” when (1) materially similar case law controls; (2) case law demonstrates a 
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“broader, clearly established principle that … should control the novel facts of the situation;” or 

when (3) the allegedly wrongful conduct lies within the core of what a constitutional provision 

prohibits, or is so bad as to be obviously unlawful. Jones v. Fransen, 857 F.3d 843, 851–52 (11th 

Cir. 2017) (internal punctuation omitted). The underlying inquiry is whether the Defendants had 

“fair warning” that their conduct violated a constitutional right. Id. 

ANALYSIS OF CLAIMS 

 It is Recommended that the Defendants’ pending Motions to Dismiss be granted in part 

and denied in part such that: (1) Plaintiff be allowed to proceed on his religious freedom claims, 

in part; (2) Plaintiff be granted leave to cure his deficient equal protection claim; (3) Plaintiff’s 

court access claim be dismissed for failure to state a claim; and (4) Plaintiff be allowed to 

proceed on his retaliation claim, in part. 

(1) Religious Freedom 

 Plaintiff’s religious freedom claims are based on two related grounds. First, Plaintiff 

argues that he has a religious obligation to “guard his modesty” by “stay[ing] covered at all times 

from [the] navel to the bottom of the knee[s].” (Doc. 71, p. 4; Doc. 74, p. 6). Second, Plaintiff 

argues that “in this day and age, [he] is under a greater obligation to guard his modesty around 

[both] males and females [because] he may be stripping in front of a homosexual individual […] 

which is the same [as stripping] in front of a female.” (Doc. 71, p. 4). 

 The mere possibility that Plaintiff was subject to a strip search in front of a homosexual 

male prison official is not sufficient to support an independent claim for relief. With regard to 

Plaintiff’s tenet of modesty, however, Plaintiff’s allegations are sufficient to state a claim for 

relief under both RLUIPA and Section 1983. In this respect, therefore, and except to the extent 

Case 5:15-cv-00290-MTT-CHW   Document 89   Filed 07/27/17   Page 5 of 28



6 

the Defendants are entitled to qualified immunity, Plaintiff’s religious freedom claims should 

proceed. 

(a) Description of Events and Vicarious Liability 

 Plaintiff provides the following description of events. During the course of his 

transportation to and from the GDCP for court on January 23, 2015, Plaintiff alleges he was 

strip-searched a total of four times. A “strip search,” as Plaintiff uses the term, means a visual 

inspection of Plaintiff’s body upon the removal of his clothing, but it does not involve the 

touching of any unclothed areas or an anal cavity search. (Doc. 71, p. 4) (“at no time was 

[Plaintiff’s] cavity searched”). Rather, during each strip search, Plaintiff alleges he was “made to 

bend over and have his backside examined.” (Doc. 71, p. 3). Plaintiff further alleges that the 

Defendants confiscated his legal documents after the first strip search, withheld those documents 

during court, and continue to withhold his documents currently. (Doc. 71, pp. 2–4). Finally, 

during each strip search, Plaintiff alleges that scanning devices were available as alternative, less 

burdensome means of conducting a search. (Doc. 71, p. 5). Plaintiff describes each strip search 

more specifically as follows: 

First Strip Search. Defendants Landor, Marshall2 and Knox conducted the first strip 

search at the GDCP. (Doc. 71, p. 3). After this first strip search, Plaintiff was restrained 

as follows: 

Plaintiff … was fitted with a shock device on his right lower leg[, was] 

shackled … at the ankles, and [was fitted with] a[n] orange vest … where 

inside the vest plaintiff was chained at the waist; plaintiff’s hands were 

placed in bags (i.e. plastic pockets) and handcuff[ed] inside said bags[, and 

                                                
2 While the Court’s docket names the Defendant as “Marshall Kitrell,” the Defendants’ filings indicate his name 

is “Kitrell Marshall.” 
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t]hen chained to the sides of the vest, which completely demobilized … 

plaintiff[’s] capability to touch, hold or grab anything[.] 

(Doc. 71, p. 4) 

In the course of restraining Plaintiff, Defendant Landor took possession of Plaintiff’s 

legal papers. (Doc. 71, p. 4). Plaintiff alleges he “warn[ed Defendant Landor] of being 

sued if his legal papers were d[e]stroyed or lost.” (Id.). Defendants Landor and Knox then 

“shook down” a transportation van, meaning they searched it for contraband. (Id.). 

Thereafter, Plaintiff was transported to Hays State Prison in Chattooga County to await 

the opening of court. No other prisoners rode in the van with Plaintiff. (Doc. 71, p. 5). 

Second Strip Search. Upon his arrival at Hays State Prison, Plaintiff was placed in a cell 

“alone that had nothing in it.” (Doc. 71, p. 5). Defendants Landor, Marshall and Knox, 

“following the policy of Defendant[s] White” and Miles, (Doc. 71, pp. 4, 6), then 

removed Plaintiff’s restraints and conducted a second strip search. (Doc. 71, pp. 4–5). 

At the beginning of this second strip search, Plaintiff alleges he voiced objections based 

on (i) his religious tenant of modesty; (ii) the availability of scanning machines; and 

(iii) his inability to obtain contraband, given his restraints and isolation. (Doc. 71, p. 4). 

After the second strip search, Plaintiff’s hands were “handcuff[ed] behind his back,” and 

Plaintiff was left alone in his cell. (Doc. 71, p. 5). 

Third Strip Search. Plaintiff alleges he had “no inter[-]action with … any individual” 

while in his cell. (Doc. 71, p. 5). Nevertheless, before transporting Plaintiff to court, 

Defendants White, Landor, Marshall and Knox conducted a third strip search. (Id.). After 

this third strip search, Plaintiff was again restrained. (Id.). Plaintiff wore his restraining 

equipment during court, and until his return to the GDCP. (Id.). 
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Fourth Strip Search. Upon his return to the GDCP, Plaintiff’s restraints were removed 

and he was subject to a fourth strip search before reentering the SMU population. 

 Plaintiff attributes all four strip searches to both the “custom and personal actions” of 

Defendants White and Miles, Cobra Squad’s commanding officers. (Doc. 71, pp. 2, 6). Plaintiff 

further alleges that Defendant White participated in or was present for at least the second and 

third strip searches. 

 With regard to Plaintiff’s legal documents, Plaintiff alleges that he unsuccessfully asked 

Defendants Landor, White and Miles to return his legal documents both before and during court. 

(Doc. 71, pp. 2–3). The clear implication is that Defendant Landor gave Plaintiff’s legal 

documents to the Cobra Squad commanders at a time unknown to Plaintiff. 

 Collectively, these allegations are sufficient to state non-vicarious free-exercise and 

retaliation claims against both Defendants White and Miles. See, e.g., Cottone v. Jenne, 326 F.3d 

1352, 1360 (11th Cir. 2003) (“supervisory officials are not liable under § 1983 for the 

unconstitutional acts of their subordinates on the basis of respondeat superior or vicarious 

liability”). Plaintiff’s complaints allege that White personally participated in the strip searches 

and confiscation of legal documents and that Miles personally participated in the confiscation of 

legal documents and in the creation of the policy for strip searches during transportation. 

Therefore, Defendants White and Miles’s Motion for Dismissal on the basis of vicarious liability 

should be DENIED. (Doc. 64-1, pp. 13–14). 

(b) Free Exercise Analysis Under RLUIPA 

 Plaintiff argues that strip searches like those conducted by the Defendants burden his 

religious beliefs, and specifically, that they are incompatible with Plaintiff’s religious obligation 

to guard his modesty by remaining covered from the navel to the knees. (Doc. 71, p. 4; Doc. 74, 
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p. 6). Plaintiff’s allegations state potential grounds for relief under two separate legal authorities: 

RLUIPA and the Free Exercise Clause of the First Amendment. 

 To state a claim under RLUIPA, Plaintiff must plead facts sufficient to show that 

government action substantially burdens his religious exercise. Holt v. Hobbs, 135 S.Ct. 853, 

862–63 (2015). Plaintiff has satisfied this requirement: a full-body strip search is not compatible 

with a religious requirement to remain partially clothed. See, e.g., Midrash Sephardi, Inc. v. 

Town of Surfside, 366 F.3d 1214, 1226–28 (11th Cir. 2004) (construing 42 U.S.C. 

§ 2000cc(a)(1)) (“‘substantial burden’ is akin to significant pressure which directly coerces the 

religious adherent to conform his or her behavior accordingly”). 

 Because Plaintiff has satisfied his initial pleading burden under RLUIPA, the burden 

shifts to the Defendants to show that full-body strip searches are (1) in furtherance of a 

compelling governmental interest, and (2) the least restrictive means of furthering that interest. 

42 U.S.C. § 2000cc–1(a). Because the Defendants have not satisfied their burden at the motion to 

dismiss stage, their Motion to Dismiss Plaintiff’s RLUIPA claim should be DENIED. 

 The Defendants do not expressly identify a compelling governmental interest, but they do 

cite Florence v. Bd. of Chosen Freeholders, 566 U.S. 318 (2012), Bell v. Wolfish, 441 U.S. 520 

(1979), and Powell v. Barrett, 541 F.3d 1298 (11th Cir. 2008), cases that describe the 

government’s interest in maintaining order and security within prisons. This Court has in prior 

cases determined that prison security is a compelling interest, see, e.g., Benning v. Georgia, et 

al., 864 F.Supp.2d 1358, 1369 (MDGA 2012) (“Defendants undoubtedly have a compelling 

interest in the safe, secure, and orderly operation of their prisons”), and nothing in this case 

warrants a different result. See Cutter v. Wilkinson, 544 U.S. 709, 725 n.13 (2005) (“prison 

security is a compelling state interest”). 
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 RLUIPA also requires that the Defendants satisfy a “least restrictive means” inquiry 

which is both focused and personal. Holt v. Hobbs, 135 S.Ct. 853, 863 (2015) (“the Government 

[must] demonstrate that the compelling interest test is satisfied [as to] the particular claimant 

whose sincere exercise of religion is being substantially burdened”). On motion to dismiss, the 

Defendants have not satisfied this prong of the RLUIPA burden. Specifically, the Defendants 

provide no information about the degree of security risk posed by Plaintiff, or by SMU prisoners 

in general. The Defendants further provide no information about the security risks present at the 

different locations Plaintiff visited on January 23, 2015—the GDCP, a transportation van, Hays 

State Prison, and the Chattooga County Superior Court. Nor do the Defendants provide any 

information regarding alternative means of performing a search, and in particular, regarding the 

scanning devices that Plaintiff alleges were present at both the GDCP and at Hays State Prison. 

 Instead, the Defendants argue that courts should defer to prison officials’ expertise, and 

that “this circuit has many times over upheld strip searches of male prisoners outside the 

presence of any female persons to be … within the requirements of RLUIPA.” (Doc. 64-1, p. 9). 

With regard to the Defendants’ first argument, deference alone does not satisfy RLUIPA’s “least 

restrictive means” inquiry. See, e.g., Holt v. Hobbs, 135 S.Ct. 853, 864 (2015) (“RLUIPA … 

does not permit such unquestioning deference”). With regard to the Defendants’ second 

argument, the Defendants fail to cite a single decision in support, and based on the facts in this 

case, no Eleventh Circuit decision appears to control so completely as to require the conclusion 

that Plaintiff fails to state a claim for relief under RLUIPA. 

 A final issue is whether Plaintiff may pursue equitable relief on his religious freedom 

claims under the doctrine of Ex Parte Young, 209 U.S. 123 (1908), which allows federal courts 

to award prospective equitable relief against state officials to cure ongoing violations of federal 
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law. Plaintiff has adequately alleged that Defendants White and Miles, as commanders of Cobra 

Squad, maintain a strip search policy or custom pertaining to prisoner transportation.3 (Doc. 71, 

p. 6). Nothing in the record suggests that this policy or custom has lapsed or will lapse in the 

near future. The record shows that Plaintiff remains housed at the GDCP, so the Defendants’ 

strip-search policy continues to apply to Plaintiff. As a result, Plaintiff may reasonably expect to 

be subject to further full-body strip searches during future trips to and from the GDCP. Cf. 

Powell v. Barrett, 496 F.3d 1288, 1308 n.27 (11th Cir. 2007) (reaching the opposite conclusion 

based on the prisoner-plaintiffs’ release), vacated, reh’d on other grounds, 541 F.3d 1298 

(2008). 

 Plaintiff’s allegations, accepted as true on motion to dismiss, support a reasonable 

inference that Plaintiff will be strip searched again in violation of his religious tenant of modesty. 

Due to this expected future violation, the doctrine of Ex Parte Young allows Plaintiff to seek 

equitable relief on his religious freedom claims based on alleged violations of both RLUIPA and 

the Free Exercise Clause of the First Amendment. Accordingly, it is RECOMMENDED that 

Plaintiff be allowed to proceed on his RLUIPA claim for prospective equitable relief. 

(c) Free Exercise Analysis Under Section 1983 

(i) Plaintiff States a Claim for Relief 

 Plaintiff should also be allowed to proceed, in part, on his Section 1983 claim based on 

an alleged violation of the Free Exercise Clause of the First Amendment. To make out a free 

exercise claim, Plaintiff must “allege that the government has impermissibly burdened one of his 

sincerely held religious beliefs.” Watts v. Florida, 495 F.3d 1289, 1294 (11th Cir. 2007) (internal 

                                                
3 “The actions of [D]efendants White and Miles [in both maintaining a] custom and [in] personal actions in 

having the Cobra Squad ([D]efendants Landor, Marsh[a]ll and Knox) conduct … strip searches … violat[ed] 
the First [Amendment] and 42 U.S.C. § 2000cc (RLUIPA).” (Doc. 71, p. 6). 
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punctuation omitted). Plaintiff has made this showing: The Defendants’ use of full-body strip 

searches while transporting Plaintiff for court conflicts with Plaintiff’s religious tenant of 

modesty requiring Plaintiff to remain covered from the navel to the knees. 

 The Defendants nonetheless move for dismissal under Turner v. Safley, 482 U.S. 78 

(1987), a Supreme Court decision establishing a deferential four-factor test to evaluate neutral 

prison rules of general applicability. (Doc. 64-1, p. 5). Turner’s four factors are: 

(1) whether there is a “valid, rational connection” between the regulation and the 

legitimate governmental interest put forward to justify it; (2) whether there are 

alternative means of exercising the asserted constitutional rights that remain open 

to the inmates; (3) whether and the extent to which accommodation of the 

asserted rights will have an impact on prison staff, inmates, and the allocation of 

prison resources generally; and (4) whether there are “obvious, easy alternatives” 

to the prison’s policy that would accommodate the prisoner’s religious beliefs. 

Davila v. Gladden, 777 F.3d 1198, 1212 (11th Cir. 2015) 

 

 Even under Turner’s deferential test, the Defendants are not entitled to a dismissal for 

failure to state a claim. Nearly all of the Defendants’ supporting cases were resolved at either the 

summary-judgment stage, Florence v. Bd. of Chosen Freeholders, 566 U.S. 318 (2012), Morton 

v. Walker, 545 F. App’x 856 (2013), or at trial. Bell v. Wolfish, 441 U.S. 520 (1979). These cases 

therefore suggest that strip-search claims are ordinarily fact-specific. See, e.g., Johnson v. 

Brown, 581 F. App’x 777, 781 (11th Cir. 2014) (“the facts [must] be developed before a 

determination can be made as to whether the defendants acted reasonably”). In other words, they 

suggest that dismissal is not ordinarily proper. 

 Powell v. Barrett, 541 F.3d 1298 (2008), is the exception. Powell upheld, on motion to 

dismiss, a blanket point-of-entry strip search policy. Powell, however, is distinguishable from 

this case for at least three reasons. First, Powell, a Fourth Amendment case, relied upon Bell, 
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another Fourth Amendment case, as controlling precedent.4 In this case, by contrast, there is no 

controlling First Amendment Bell equivalent for the Defendants to cite in support of their Motion 

to Dismiss. Second, Powell expressly did not apply the Turner test. Rather, Powell used a Fourth 

Amendment test that requires consideration of “the scope of the particular intrusion, the manner 

in which it is conducted, the justification for initiating it, and the place in which it is conducted.” 

541 F.3d at 1305 (citing Bell, 441 U.S. at 559). Therefore, Powell provides no instruction on how 

to apply the Turner test in this context. 

 Third and finally, while the Defendants cite the legitimate interest of prison security 

under Turner’s first factor, the Defendants failed to address Turner’s three remaining factors. 

As a result, and unlike the Powell Court, this Court does not have access to the information 

needed to apply the relevant test. Specifically, the Defendants provided no information regarding 

other means available to Plaintiff to exercise his religion. The Defendants also provided no 

information about alternative types of searches, and specifically, about the efficacy of the 

scanning devices that Plaintiff alleges were available at both Hays State Prison and at the GDCP. 

Finally, the Defendants provided no analysis concerning the potential impact of a religious 

accommodation in these circumstances. 

 Undoubtedly, strong legal authority indicates that strip searches are a vital administrative 

tool within prisons. At this stage in the proceedings, however, the Defendants have not provided 

a sufficient factual or legal basis to warrant a dismissal for failure to state a claim. Because 

Plaintiff has adequately made out a free exercise claim, and because the Ex Parte Young analysis 

is the same under both RLUIPA and Section 1983, Plaintiff should be allowed to pursue 

prospective equitable relief on his free exercise claim.  

                                                
4 See, e.g., Powell v. Barrett, 541 F.3d 1298, 1300 (11th Cir. 2008) (upholding a point-of-entry strip search policy 

“at least where the strip search is no more intrusive than the one the Supreme Court upheld in Bell”). 
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 As to Plaintiff’s claim for damages, the Defendants have invoked qualified immunity and 

have adequately demonstrated that they were acting within the scope of their discretionary 

authority as prison officials during the events alleged. (Doc. 64-1, p. 18). Therefore, the Court 

must further consider whether the Defendants are entitled to qualified immunity. 

(ii) The Defendants Are Entitled to Qualified Immunity 

 Qualified immunity “shields government officials from liability to the extent their 

conduct does not violate clearly established constitutional rights of which a reasonable person 

would have known.” Chesser v. Sparks, 248 F.3d 1117, 1121–22 (11th Cir. 2001) (internal 

punctuation omitted). Qualified immunity is “typically addressed at the summary judgment 

stage,” id., see also Pearson v. Callahan, 555 U.S. 223 (2009) (“whether there was a violation 

may depend on a kaleidoscope of facts not yet fully developed”), but it may, as here, be raised at 

the motion-to-dismiss stage. 

 The legal analysis of strip searches is “intensely fact specific.” Evans v. Stephens, 407 

F.3d 1272, 1283 (11th Cir. 2005). Hence, in the Fourth Amendment context, whether a strip 

search violated a “clearly established right” for qualified immunity purposes may depend upon 

the fact-sensitive inquiry of whether the strip search was obviously unreasonable. Id. Similarly, 

in the Eighth Amendment context, whether a strip search violated a “clearly established right” 

may depend upon the fact-sensitive inquiry of whether the strip search was plainly “devoid of 

penological merit.” Harris v. Ostrout, 65 F.3d 912, 916 (11th Cir. 1995) (citing Turner v. Safely, 

482 U.S. 78, 83–85 (1987)). 

 In the First Amendment context, where a strip-search policy or practice is implicated, 

whether a strip search violated a “clearly established right” for qualified immunity purposes 

similarly depends upon whether the strip search was “reasonably related to legitimate 
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penological objectives,” or whether it instead was an “exaggerated response.” Turner v. Safley, 

482 U.S. 78, 87 (1987) (internal quotations omitted). Accord Harris v. Ostrout, 65 F.3d 912, 916 

(11th Cir. 1995). In light of this “broader, clearly established principle,” Jones v. Fransen, 857 

F.3d 843, 852 (11th Cir. 2017), the Defendants are entitled to qualified immunity with regard to 

the strip searches. 

 Numerous cases illustrate that strip searches at points of transition are commonplace, and 

are an essential means of preventing prisoners from possessing contraband. See, e.g., Florence v. 

Bd. of Chosen Freeholders, 566 U.S. 381, 328–29 (2012) (citing cases, including Powell v. 

Barrett, 541 F.3d 1298 (11th Cir. 2008)). Plaintiff’s first strip search upon his exit from the SMU 

population at the GDCP fits comfortably within this paradigm. No legal authority clearly 

establishes Plaintiff’s right, in this context, to different treatment based on his religious beliefs. 

Therefore, the Defendants are entitled to qualified immunity with regard to the first strip search. 

 The same analysis applies to the second and fourth strip searches conducted, respectively, 

upon Plaintiff’s entry to Hays State Prison and upon his reentry to the GDCP. While Plaintiff’s 

allegations that he was fitted with a restraining vest and therefore unable “to touch, hold or grab 

anything” provide grounds for pause, (Doc. 71, p. 4), these allegations are not sufficient to show 

that the second and fourth strip searches were an “exaggerated response.” See, e.g., Morton v. 

Walker, 545 F. App’x 856, 858 (11th Cir. 2013) (noting, in the Fourth Amendment context, that 

“a visual body cavity search of an inmate after he has had contact with the outside world is not a 

violation … even if the search is not justified by reasonable suspicion”). Again, in this context, 

no legal authority clearly establishes Plaintiff’s right to different treatment based on his religious 

beliefs. Therefore, the Defendants are entitled to qualified immunity with regard to the second 

and fourth strip searches. 
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 The third strip search occurred before Plaintiff’s transportation to court. Plaintiff alleges 

he was placed in a cell “alone that had nothing in it” upon his initial entry to Hays State Prison. 

(Doc. 71, p. 5). Plaintiff was then subject to a strip search—the second strip search. (Id.). After 

this second strip search, Plaintiff’s hands were handcuffed behind his back, and he remained in 

the same cell “under arm[ed] guard,” having “no interaction with … any individual.” (Id.). 

Before his departure for court, Plaintiff was subject to another strip search—the third strip 

search—while in the same cell at Hays State Prison. (Id.). Because this search took place 

immediately before Plaintiff’s transmission from a prison cell to a courtroom environment, it 

served a legitimate penological objective. Plaintiff has not shown that this search violated clearly 

established law, so the Defendants are also entitled to qualified immunity with regard to the third 

strip search. 

 To summarize with regard to Plaintiff’s religious freedom claims, it is 

RECOMMENDED that the Defendants’ Motion to Dismiss be GRANTED IN PART and 

DENIED IN PART such that Plaintiff may be allowed to pursue prospective equitable relief 

under both RLUIPA and Section 1983 based on his claims that full-body strip searches 

impermissibly burden his religious tenant of modesty, but Plaintiff may not pursue nominal 

damages against the Defendants in their personal capacities. 

(2) Equal Protection 

(a) Failure to State a Claim 

 In his October 2015 recast complaint, Plaintiff alleged that he is Muslim, that some of the 

Defendants may harbor ill-will toward Muslims, and that Plaintiff was strip-searched “unlike 

other similarly situated prisoners, but only [because] Plaintiff is a Muslim.” (Doc. 9-1, p. 9). 

Based on these allegations, the Court previously rejected a recommendation to dismiss Plaintiff’s 
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equal protection claim, and determined that Plaintiff stated a claim for purposes of Section 

1915A screening. (Doc. 16, p. 3). 

 To state an equal protection claim of the type Plaintiff advances, a prisoner must allege 

facts showing (1) that the prisoner is similarly situated to other prisoners who received more 

favorable treatment, and (2) that the discriminatory treatment was based on a constitutionally 

protected interest. Akins v. Perdue, 204 F. App’x 839, 843 (11th Cir. 2006) (citing Jones v. Ray, 

279 F.3d 944, 946–47 (11th Cir. 2001)). 

 Although Plaintiff has adequately alleged discriminatory, religious-based animus, 

Plaintiff has not alleged facts suggesting that non-Muslim SMU prisoners received more 

favorable treatment. Rather, in both his prior filing and in subsequent filings, (Doc. 34, pp. 4, 6), 

Plaintiff has merely recited the “similarly situated” language of one element of an equal 

protection claim. No non-conclusory, fact-based allegations give rise to the inference that non-

Muslim SMU prisoners are subject to fewer or less invasive strip searches during their travels to 

and from the GDCP. While it is conceivable that Plaintiff was subject to discriminatory 

treatment, Plaintiff has not alleged specific facts to make this allegation plausible. Bell Atlantic 

Corp. v. Twombly, 550 U.S. 544,570 (2007). Accord Lofton v. Williams, 2016 WL 126408 at *2–

3 (S.D. Ga. 2016). 

 In his more recent filings, Plaintiff has attempted to alter the nature of his equal 

protection claim by arguing that the underlying discriminatory treatment arises not from strip 

searches, but rather from the Defendants’ withholding of Plaintiff’s legal documents during his 

January 23, 2015 preliminary criminal proceeding. Plaintiff argues that “prisoners (i.e. others 

similarly situated) … have the right to represent and defend themselves [by] possessing legal 

documents,” (Doc. 74, p. 10), but Plaintiff does not support this argument with fact-based 
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allegations showing disparate, or even different, treatment. Specifically, Plaintiff does not clarify 

whether he received less favorable treatment at court due to his Islamic beliefs,5 and more 

importantly, Plaintiff does not allege that other non-Muslim SMU prisoners have received better 

treatment in comparable circumstances. In summary, Plaintiff’s conclusory assertions that 

“similarly situated” prisoners have received more favorable treatment are not sufficient to state a 

claim for relief under the Equal Protection Clause. 

(b) Leave to Amend 

 Ordinarily, Plaintiff’s failure to state an equal protection claim would warrant a 

recommendation to dismiss. Two factors weigh against dismissal in this context. First, Plaintiff 

may have relied on the Court’s prior determination that Plaintiff stated a claim in declining to 

plead facts showing that “similarly situated” prisoners received more favorable treatment. The 

relevant portion of the Court’s Order reads: 

In his amended complaint, the Plaintiff specifically alleges that Lando, White, and 

the Doe defendants treated him differently than similarly situated inmates because 

he is Muslim when they conducted excessive strip searches. (Doc. 9-1, ¶ 20). This 

is sufficient to state an equal protection claim against them for purposes of 

Section 1915A screening. 

(Doc. 16, p. 3) 

 
The Eleventh Circuit has cautioned against dismissals with prejudice, and without leave to 

amend, in similar contexts. Bryant v. Dupree, 252 F.3d 1161 (11th Cir. 2001). This first factor, 

therefore, weighs in favor of either a dismissal without prejudice or granting Plaintiff leave to 

amend in order to cure his deficient equal protection claim. 

                                                
5 It may be that Plaintiff is now attempting to state a “class of one” equal protection claim. To state such a claim, 

Plaintiff must allege facts showing that he was “intentionally treated differently from others similarly situated 
and that the there [was] no rational basis for the difference in treatment.” See Brooks v. Bryson, et al., No. 5:15-
cv-276, CM/ECF Doc. 30 (MDGA Aug. 3, 2016) (quoting Vill. of Willowbrook v. Olech, 528 U.S. 562 (2000)). 
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 Second, because Plaintiff’s claims arise out of events that occurred on January 23, 2015, 

a dismissal of Plaintiff’s deficient equal protection claim at this time would implicate the 

applicable two-year limitation period. See, e.g., Lovett v. Ray, 327 F.3d 1181, 1182 (11th Cir. 

2003). A dismissal nominally without prejudice would, in effect, be a dismissal with prejudice 

because Plaintiff would be barred from raising his equal protection claim in a new action. Given 

Plaintiff’s possible reliance upon the Court’s prior ruling, it cannot be said that Plaintiff has had 

meaningful notice of the deficiency in his claim, or a meaningful opportunity to cure that 

deficiency through an amendment. This is true notwithstanding the fact that this case is two years 

old and Plaintiff has already filed two amended complaints. See Bryant, 252 F.3d at 1164 (“The 

lengthy nature of litigation [alone] does not justify denying the plaintiffs the opportunity to 

amend their complaint”). This second factor, therefore, weighs in favor of allowing Plaintiff to 

cure his deficient equal protection claim by amendment. 

 The sole remaining question is whether to dismiss Plaintiff’s equal protection claim now, 

subject to Plaintiff’s right to reinstate that claim in this action through a curing amendment. 

A recent decision by the Court provides guidance on this situation, suggesting that Plaintiff’s 

deficient claim should not be dismissed at this time. See Moody v. Shoultes, No. 5:15-cv-325, 

CM/ECF Doc. 47 (MDGA Feb. 15, 2017). 

 In Moody, at the motion to dismiss stage, the Court rejected a recommendation to dismiss 

one deficient claim among three, all arising from the same transaction,6 based on limitations 

concerns. Instead, the Court granted Moody leave to amend his complaint in order to cure his 

deficient claim. Only after Moody responded did the Court rule upon a pending motion to 

                                                
6 Moody involves allegations that a prison official poured human excrement into a prisoner’s cell, causing the prisoner 

to move, accidently hit his head, and thereby suffer an injury. The prisoner claims he was denied a shower and 
medical care for hours afterward. The Court determined that the prisoner adequately stated excessive-force and 
conditions-of-confinement claims, but that the prisoner’s deliberate-indifference-to-medical-needs claim was 
deficient. Moody, No. 5:15-cv-325, CM/ECF Doc. 47 (Feb. 15, 2017). 
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dismiss for failure to state a claim. See Moody, No. 5:15-cv-325, CM/ECF Doc. 50. (MDGA 

Mar. 9, 2017). The Court declined to follow the alternative practice of dismissing subject to a 

possible subsequent curing amendment. See, e.g., McFarlin v. Douglas County, 587 F. App’x 

593 (11th Cir. 2014) (finding no abuse of discretion upon the dismissal of an action, as opposed 

to a claim, with leave to amend). The Court’s rejection of the recommendation to dismiss in 

Moody suggests that a similar recommendation to dismiss Plaintiff’s equal protection claim in 

this case, despite that claim’s deficiencies, would be premature at this time. 

 Because the Third Amended Complaint and Plaintiff’s other filings fail to state sufficient 

factual matter to support a plausible equal protection claim, it is RECOMMENDED that 

Plaintiff’s equal protection claim be DISMISSED. Based on Moody’s guidance, however, it is 

ORDERED that Plaintiff may file a fourth amended complaint supplementing his equal 

protection claims, at the same time he files his objection to this Recommendation. 

(3) Court Access 

 Plaintiff’s claim for denial of access to courts should be DISMISSED with prejudice for 

failure to state a claim, because Plaintiff has failed to allege a cognizable injury. The Court need 

not provide further leave to amend where any attempt to amend would be futile. Bryant v. 

Dupree, 252 F.3d 1161, 1163 (11th Cir. 2001). Upon screening, the Court allowed Plaintiff to 

proceed on a court access claim based on allegations that the Defendants confiscated and 

withheld Plaintiff’s legal documents, thereby preventing Plaintiff from raising a jurisdictional 

challenge during a preliminary criminal proceeding in the Chattooga County Superior Court on 

January 23, 2015. Subsequent filings have revealed that Plaintiff’s jurisdictional challenge would 

have been based on a frivolous “sovereign citizen” theory. 
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 So-called sovereign citizens use the Uniform Commercial Code and other commercial 

laws and papers in a futile attempt to avoid any ruling or judgment against their interests. See, 

e.g., U.S. v. Perkins, 2013 WL 3820716 at *1 (N.D. Ga. 2013) (“At bottom, a defendant pursuing 

a sovereign-citizen strategy claims that a [court] has no jurisdiction to try him for the [crimes] 

with which he is charged”). Sovereign-citizen filings have the added effect of delaying 

proceedings, creating unnecessary work, and “distract[ing] the Court from [an] adjudication of 

the case on its merits.” Id. As the Eleventh Circuit has noted, courts throughout the country reject 

sovereign-citizen arguments as frivolous. U.S. v. Davis, 586 F. App’x 534, 536–37 (11th Cir. 

2014). Accord U.S. v. Perkins, 2013 WL 3820716 at *1 n.4 (“As far as this Court is aware, the 

[sovereign-citizen] defense has never succeeded in any court”). 

 Plaintiff’s description of his jurisdictional challenge is representative of sovereign-citizen 

arguments. Plaintiff alleges that he “appear[ed] in front of Judicial Officer Ms. Kristina C. 

Graham for an arraignment” and refused to enter a plea, so that “the Court plead[ed] for the 

plaintiff (i.e. Not Guilty) thus involuntarily [entering] plaintiff into a contract that plaintiff ... 

cannot be made to [enter] into against his will.” (Doc. 71, p. 3). With access to his legal 

documents, Plaintiff claims he would have “been able to argue his challenge to personal and 

subject matter jurisdiction.” (Doc. 74, p. 3). In his prior complaint, Plaintiff described these 

documents as “identification papers, U.C.C. (1), security agreement papers, financial statements, 

sovereign papers, motions and legal notes.” (Doc. 34, p. 3). Plaintiff’s current Complaint 

describes them as “case law, sovereign identification documents and other Constitutional 

Amendment papers, and legal notes.” (Doc. 71, p. 2). 

 In his Response to the Defendants’ initial Motion to Dismiss, Plaintiff references an 

“individual citizen” theory. Plaintiff’s description of this theory shows that it is not distinct: 

Case 5:15-cv-00290-MTT-CHW   Document 89   Filed 07/27/17   Page 21 of 28



22 

When a person (i.e. individual citizen) pleas to any allegation in court [he] is 

verbally agreeing to be a party to the pleading and therefore gives up particular 

right, i.e.  to proceed under a jurisdiction not a part of Article III of the U.S. 

Constitution to wit “Statutory Jurisdiction” i.e. a colorable jurisdiction. 

(Doc. 74, p. 5) 

 By whatever name—sovereign citizen or individual citizen—the jurisdictional challenge 

Plaintiff sought to raise at his preliminary criminal proceeding was frivolous. Although Plaintiff, 

like all prisoners, has a right to access the courts, that right is ancillary to a “nonfrivolous, 

arguable underlying claim.” Christopher v. Harbury, 536 U.S. 403, 415 (2002) (citing Lewis v. 

Casey, 518 U.S. 343 (1996)) (internal punctuation omitted). Even with access to his confiscated 

sovereignty documents, U.C.C. forms, and other legal and financial papers, Plaintiff’s 

jurisdictional challenge would have failed. Plaintiff therefore cannot show that he was actually 

injured by the Defendants’ alleged confiscation and withholding of his legal documents, and 

accordingly, Plaintiff’s “sovereign citizen” court access claim should be dismissed. 

 In his latest filings, (Doc. 71, p. 3; Doc. 74, p. 4), Plaintiff has attempted to reshape his 

court access claim by arguing that he needed Georgia Uniform Superior Court Rule 33.2 (“Aid 

of Counsel—Time for Deliberation”), which provides: 

(A) A defendant shall not be called upon to plead before having an opportunity 

to retain counsel, or if defendant is eligible for appointment of counsel, until 

counsel has been appointed or right to counsel waived. A defendant with 

counsel shall not be required to enter a plea if counsel makes a reasonable 

request for additional time to represent the defendant’s interest, or if the 

defendant has not had a reasonable time to consult with counsel. 

(B) A defendant without counsel should not be called upon to plead to any 

offense without having had a reasonable time to consider this decision. 

When a defendant without counsel tenders a plea of guilty or nolo 
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contendere to an offense, the court should not accept the plea unless it is 

reaffirmed by the defendant after a reasonable time for deliberation, 

following the advice from the court required in section 33.8. 

Plaintiff has not shown that he was injured or prejudiced by the court’s entry of a not guilty plea 

on his behalf, a common practice when a defendant at arraignment refuses to acknowledge the 

jurisdiction of the court. Therefore, this new ground does not save Plaintiff’s claim for denial of 

access to courts. 

(4) Retaliation 

(a) Plaintiff States a Claim for Relief, In Part 

 Plaintiff’s final claim is based on the Defendants’ alleged retaliation in violation of the 

First Amendment. Farrow v. West, 320 F.3d 1235, 1248 (11th Cir. 2003) (“[t]he First 

Amendment forbids prison officials from retaliating against prisoners for exercising the right of 

free speech”). Specifically, Plaintiff alleges that he threatened to sue Defendant Landor and later 

Defendant Miles based on their confiscation and withholding of Plaintiff’s legal documents. 

(Doc. 71, pp. 3–4). Plaintiff also alleges that he voiced objections during the second strip search 

based on (i) his religious tenant of modesty, (ii) the availability of scanning machines, and 

(iii) his inability to obtain contraband given his restraints and isolation. (Doc. 71, pp. 4–5).  

Plaintiff alleges that the Defendants responded to Plaintiff’s threats to sue and objections to the 

strip searches by continuing to conduct strip searches and continuing to withhold Plaintiff’s legal 

documents in violation of the First Amendment. 

 Plaintiff’s allegations are sufficient to show that he engaged in constitutionally protected 

speech. (Doc. 64-1, pp. 11–12). The First Amendment protects prisoner complaints to prison 

officials regarding conditions of confinement. Smith v. Mosley, 532 F.3d 1270, 1276 (11th Cir. 

2006). It also protects verbal threats by prisoners to seek legal recourse. Morton v. Cowart, 631 
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F.3d 1337, 1342–43 (11th Cir. 2001). Plainly, Plaintiff’s threats to sue and his objections to the 

strip searches were forms of constitutionally protected speech. Therefore, the Defendants’ 

argument to the contrary does not provide proper grounds for a dismissal. 

 The Defendants also argue that Plaintiff has not alleged facts to show retaliatory intent 

because Plaintiff’s documents were confiscated before Plaintiff threatened to sue: 

Plaintiff cannot allege that documents were withheld because [Plaintiff] 

threatened to sue over them being withheld …. If the documents were already 

being withheld, Plaintiff’s threat to sue could not have been the “but for” cause of 

the withholding. 

(Doc. 64-1, p. 11) 

Plaintiff contends that the Defendants’ continued withholding of Plaintiff’s legal documents—

their “refusal to return his legal documents” (Doc. 16, p. 5)—constitutes, in part, the act of 

retaliation. As Plaintiff puts it: 

It is conceivable that [the D]efendants would take possession of [P]laintiff’s legal 

papers in the beginning, because his hands were bound and handcuffed …. But 

after requesting said documents [repeatedly] and even while physically being in 

Court, and still being denied [the documents], [that] is the sine que non for the 

retaliation claim …. 

(Doc. 74, p. 9) 

It is of no consequence that Plaintiff’s legal documents largely pertain to a frivolous legal theory, 

because retaliation claims need not be premised on the “violation of a separate and distinct 

constitutional right.” Farrow v. West, 320 F.3d 1235, 1248 (11th Cir. 2003). 

 Although Plaintiff has adequately stated a retaliation claim, and although the Defendants’ 

arguments do not provide proper grounds for a dismissal, the doctrine of Ex Parte Young allows 

Case 5:15-cv-00290-MTT-CHW   Document 89   Filed 07/27/17   Page 24 of 28



25 

Plaintiff to seek equitable relief only where necessary to cure an ongoing violation of federal 

law. See, e.g., Summit Med. Assocs., P.C. v. Pryor, 180 F.3d 1326, 1336 (11th Cir. 1999). 

According to Plaintiff, the Defendants continue to withhold his legal documents. (Doc. 71, p. 3) 

(“Said legal documents have never been returned”). Injunctive relief may therefore be warranted 

as to the alleged ongoing refusal to return Plaintiff’s legal documents. 

With regard to the strip searches, however, Plaintiff has failed to allege facts to warrant 

prospective injunctive relief. Although Plaintiff’s filings indicate that he may reasonably expect 

future strip searches to be conducted as a matter of course during his movement to and from the 

GDCP, Plaintiff provides no factual basis to suggest that any future strip searches will be 

conducted as the result of a lasting retaliatory motive. In other words, Plaintiff’s filings suggest 

that the Defendants’ retaliatory strip searches occurred, and will occur, only in the past. 

With regard to the strip searches, therefore, Ex Parte Young does not apply. 

 Accordingly, the Defendants’ Motions to Dismiss Plaintiff’s retaliation claim for failure 

to state a claim should be GRANTED IN PART and DENIED IN PART. Plaintiff is not 

entitled to prospective equitable relief as a remedy for the Defendants’ alleged retaliatory strip 

searches, so in that respect, Plaintiff’s claim should be DISMISSED without prejudice. 

In all other respects, though, and except to the extent that the Defendants are entitled to qualified 

immunity, Plaintiff should be allowed to proceed on his retaliation claim. 

(b) The Defendants Are Not Entitled to Qualified Immunity 

 Although Plaintiff has adequately alleged a First Amendment retaliation claim, the 

Defendants have invoked qualified immunity. The Court must therefore determine whether 

Plaintiff has alleged the violation of a “clearly established right.” 
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 Eleventh Circuit case law provides sufficient “fair warning” that the confiscation and 

continued withholding of legal documents in retaliation for threatened legal action violates the 

First Amendment. See, e.g., Morton v. Cowart, 631 F.3d 1337, 1342–43 (11th Cir. 2001). See 

also Wright v. Newsome, 795 F.2d 964, 968 (11th Cir. 1986). Any reasonable officer should have 

known that the retaliatory withholding of legal documents, including during a criminal hearing, 

would violate Plaintiff’s clearly established right to free speech. As a result, the Defendants are 

not entitled to qualified immunity with regard to the alleged retaliatory confiscation and 

withholding of Plaintiff’s legal documents. 

 The Defendants are also not entitled to qualified immunity with regard to any of the 

alleged retaliatory strip searches. Eleventh Circuit case law provides sufficient “fair warning” 

that the use of strip searches with the intent of chilling the First Amendment right of free speech 

is unlawful. See, e.g., Harris v. Ostrout, 65 F.3d 912, 915–16 (11th Cir. 1995). See also Morton 

v. Walker, 545 F. App’x 856, 860–61 (11th Cir. 2013). Furthermore, although the strip searches 

occurred during the commonplace context of Plaintiff’s transition to or from Hays State Prison or 

to court, Eleventh Circuit retaliation case law places the onus on the Defendants to show not only 

that their conduct was reasonable or reasonably related to penological interests, but also “that 

[they] would have taken the same action in the absence of the protected activity.” Smith v. 

Mosley, 532 F.3d 1270, 1278 (11th Cir. 2008) (discussing the Mt. Healthy burden-shifting 

formula”). Because the Defendants have not yet made this showing by, for example, adducing 

evidence of a strip-search policy or practice, the Defendants are not now entitled to qualified 

immunity with regard to any of the alleged retaliatory strip searches. 
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CONCLUSION 

 After a careful review of the record, it is RECOMMENDED that the Defendants’ 

Motions to Dismiss be GRANTED IN PART AND DENIED IN PART as follows: 

 Plaintiff should be allowed to pursue prospective equitable relief under both 

RLUIPA and Section 1983 based on his claims that full-body strip searches 

impermissibly burden his religious tenant of modesty. 

 Plaintiff shall be permitted to file a fourth amended complaint supplementing 

his equal protection claims, along with any objection to this Recommendation, 

within fourteen days after being served with a copy thereof. 

 In the absence of any amendment to provide factual allegations that others 

similarly situated were treated differently, Plaintiff’s equal protection claims 

should be dismissed without prejudice. 

 Plaintiff’s claim of denial of access to courts should be dismissed with 

prejudice. 

 Plaintiff should be allowed to pursue prospective equitable relief based on the 

Defendants’ alleged retaliatory confiscation and withholding of Plaintiff’s legal 

documents. 

 Plaintiff should be allowed to pursue nominal damages based on both the 

Defendants’ alleged retaliatory strip searches, and also based on the 

Defendants’ alleged retaliatory confiscation and withholding of Plaintiff’s legal 

documents. 

Pursuant to 28 U.S.C. § 636(b)(1), the parties may serve and file written objections to this 

Recommendation, or seek an extension of time to file objections, WITHIN FOURTEEN (14) 

DAYS after being served with a copy thereof. The District Judge will make a de novo 

determination of those portions of the Recommendation to which objection is made. All other 

portions of the Recommendation may be reviewed for clear error. 
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The parties are further notified that, pursuant to Eleventh Circuit Rule 3-1, “[a] party 

failing to object to a magistrate judge’s findings or recommendations contained in a report and 

recommendation in accordance with the provisions of 28 U.S.C. § 636(b)(1) waives the right to 

challenge on appeal the district court’s order based on unobjected-to factual and legal 

conclusions if the party was informed of the time period for objecting and the consequences on 

appeal for failing to object. In the absence of a proper objection, however, the court may review 

on appeal for plain error if necessary in the interests of justice.” 

 SO RECOMMENDED, this 27th day of July, 2017. 

 

      s/ Charles H. Weigle   
      Charles H. Weigle 
      United States Magistrate Judge 
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