
IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

MACON DIVISION 
 

TROY MAJOR,     : 
      : 
  Plaintiff,    : 
v.      : 

     : NO. 5:15-CV-483-MTT-MSH 
Warden ROBERT TOOLE, et al.,  :  
      :  
  Defendants.   : 
________________________________ : 
 

REPORT AND RECOMMENDATION 

 Presently pending before the Court is Defendants Smith and DeLoach’s motion to 

dismiss (ECF No. 77).  For the reasons explained below, it is recommended that 

Defendants’ motion be granted.   

BACKGROUND 

 Plaintiff’s failure to intervene claims against Defendants Deloach and Smith arise 

from a May 14, 2014 cell extraction.  Compl. 10-11, ECF No. 1.  He filed his original 

complaint on December 28, 2015.  (ECF No. 1.)  In that complaint, Plaintiff described 

Defendants Deloach and Smith as being “a few feet from [Plaintiff’s] cell (K-2 #14)” but 

did not allege that either actually saw a use of excessive force or were in a position to 

prevent or stop the use of excessive force.  Compl. 11.   

On June 13, 2016, the undersigned recommended Plaintiff’s claims against 

Defendants Deloach and Smith be dismissed because Plaintiff “failed to allege facts 

sufficient to meet [his] burden.”  R. & R. 15, ECF No. 18.  In objections to the Report and 
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Recommendation (“R&R”), Plaintiff stated that Defendants Deloach and Smith 

“authorized, plan[ned] and directly supervised the violent cell extraction[]” and were 

“directly in front of [Plaintiff’s] cell” with a “clear view into the cell where excessive force 

and assault transpired.”  Obj. to R.&R. 1-2, ECF No. 55.  Plaintiff also alleged that 

Defendants Deloach and Smith failed to “intercede” during the incident or “report, review 

surveillance, and insure medical treatment” afterwards.  Id. at 2. 

 On November 29, 2016, U.S. District Judge Marc Treadwell issued an order 

adopting the R&R—except for the recommendation on the failure to intervene claims.  

Order 2, ECF No. 62.  He remanded those claims to the undersigned “to consider whether 

[Plaintiff] should be allowed to amend his complaint to allege [the additional facts alleged 

in his objections] and, if so, whether the failure to intervene claims should proceed.”  Order 

1-2.  Plaintiff was then allowed to amend his complaint and his failure to intervene claims 

proceeded through the initial screening required by 28 U.S.C. § 1915A(a).  (ECF Nos., 67, 

73.)   

Defendants Deloach and Smith filed their motion to dismiss Plaintiff’s claims (ECF 

No. 77) on June 5, 2017.  They contend that because “Plaintiff failed to utilize the Georgia 

Department of Corrections’ Statewide Grievance Procedure, and . . . exhaust his available 

administrative remedies,” his “claims against Defendants DeLoach and Smith are due to 

be dismissed.”  Defs.’ Mot. to Dismiss 1-2, ECF No. 77.  The Court agrees, and thus 

recommends that Defendants’ motion be granted.   
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DISCUSSION 

I. Exhaustion Standard 

 Title 42, United States Code section 1997e(a) provides that “[n]o action shall be 

brought with respect to prison conditions under section 1983 of this title . . . by a prisoner 

confined in any jail, prison, or other correctional facility until such administrative remedies 

as are available are exhausted.”  “[W]hen a state provides a grievance procedure for its 

prisoners, as Georgia does here, an inmate alleging harm suffered from prison conditions 

must file a grievance and exhaust the remedies available under that procedure before 

pursuing a § 1983 lawsuit.”  Johnson v. Meadows, 418 F.3d 1152, 1156 (11th Cir. 2005) 

(internal quotation marks and citation omitted).  The argument that a plaintiff has failed to 

satisfy section 1997e(a) is properly raised in a motion to dismiss.  Bryant v. Rich, 530 F.3d 

1368, 1375 (11th Cir. 2008) (“[E]xhaustion should be decided on a Rule 12(b) motion to 

dismiss[.]”).  Furthermore, since dismissal for failure to exhaust is not an adjudication on 

the merits, the Court can resolve factual disputes using evidence from outside the 

pleadings.  Id. at 1376.   

 “[D]eciding a motion to dismiss for failure to exhaust administrative remedies is a 

two-step process.”  Turner v. Burnside, 541 F.3d 1077, 1082 (11th Cir. 2008).  “First, the 

court looks to the factual allegations in the defendant’s motion to dismiss and those in the 

plaintiff’s response, and if they conflict, takes the plaintiff’s versions of the facts as true.”  

Id.  If, taking plaintiff’s facts as being true, the defendant is entitled to dismissal for failure 

to exhaust, then the complaint should be dismissed.  Id.  “If the complaint is not subject to 

dismissal at the first step . . . , the court then proceeds to make specific findings in order to 
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resolve the disputed factual issues related to exhaustion.”  Id.  The defendant bears the 

burden of proof during this second step.  Id. 

II. Plaintiff’s Failure to Exhaust 

A.  Step One 

 Defendants Deloach and Smith move to dismiss for lack of exhaustion claiming that 

the Georgia Department of Corrections (GDOC) has a grievance procedure which applies 

to all inmates and Plaintiff failed to utilize this procedure regarding the claim against them.1  

Defs.’ Mot. to Dismiss 6-7.  Plaintiff did not file a response to Defendants’ motion to 

dismiss.2   

Plaintiff’s claims against Defendants cannot be dismissed in the first step of the 

exhaustion analysis.  In his original complaint, Plaintiff claimed that he presented his 

complaints as a grievance.  Compl. 3.  Plaintiff provided no grievance number, grievance 

receipt, date, or explanation of the specific claims he grieved.  See generally Compl.  In 

Plaintiff’s Amended Complaint, he states that “state officials refused to process grievance, 

grievance appeal, and written/declarations[.]”  Proposed Am. Compl. 1, ECF No. 63-1.  He 

admits that those actions were taken “concerning incident of excessive force against 

Defendants Davis and Shumake[.]”  Id.  However, Plaintiff does state that he “verbally 

                                                           
1  Defendants Deloach and Smith adopted and incorporated by reference the arguments and 
exhibits submitted by previously dismissed Defendants Davis and Shumake in support of their 
motion to dismiss (ECF Nos. 56, 56-1, 56-2, 56-3, 56-4).  Defs.’ Mot. to Dismiss 3, ECF No. 77.  
 
2  Plaintiff was notified of the Defendants’ motion to dismiss on June 7, 2017, and specifically 
instructed that this was “his opportunity to develop the record[]” in response to a motion to dismiss 
that alleged a failure to exhaust.  Notification of Mot. to Dismiss 3, ECF No. 79.      
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informed Defendant DeLoach and Smith of assault/excessive force and requested 

emergency medical treatment” and that emails he attached to his Proposed Amended 

Complaint demonstrate that he filed grievances.  Id. 1-2.  Finally, in a “letter of concern” 

filed by Plaintiff on July 18, 2017, he states that “[GDOC] officials refuse to adhere to 

[GDOC] rules[,] governing policies or state laws” and that “[GDOC officials] refuse to 

allow me the opportunity to exhaust because grievance #[‘s] 23215, 233214, 233450, 

241350, 237128, 238746 [] all have been filed over the process accord[ing] to standard 

operating procedures.”  Letter of Concern on Compl. 1, ECF No. 85.  Because the Court 

must take Plaintiff’s version of the facts as true at the first stage of the exhaustion analysis 

the Court, Plaintiff’s Complaint cannot be dismissed for lack of exhaustion at this first step.  

Turner, 541 F.3d at 1082; see also Dollar v. Coweta Cty. Sheriff Office, 446 F. App’x 248, 

251-52 (11th Cir. 2011).   

 Since the Complaint was not dismissed at the first step, the Court moves to the 

second step where it may make factual findings relating to exhaustion.  A defendant bears 

the burden of establishing lack of exhaustion at this stage.  Turner, 541 F.3d at 1082-83.  

The Court makes the following factual findings and determines that Defendants have met 

their burden. 

 B.  Step Two 

The Court has been provided the GDOC’s Standard Operating Procedures regarding 

grievances.  Footman Aff. Attach. 1, ECF No 56-2.  It has two steps: (1) the Original 

Grievance and (2) the Central Office Appeal.  Id. at 7.  An inmate must file an Original 
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Grievance no later than ten (10) calendar days from the date the offender knew—or should 

have known—of the facts giving rise to the grievance.  Id. 

The alleged incident giving rise to Plaintiff’s claims occurred on May 14, 2014.  

Compl. 10.  Plaintiff was transferred to Georgia Diagnostic and Classification State Prison 

the same day.  Defendants provided Plaintiff’s grievance history, which shows that Plaintiff 

filed a grievance on May 21, 2014—within the ten-day window to file a grievance after an 

incident.  Footman Aff. Attach. 2, ECF No. 56-3.  However, Plaintiff only grieves the 

confiscation and withholding of his personal property and legal mail.  Defs.’ Footman Aff. 

Attach. 3, ECF No. 56-4.  Plaintiff does not mention or allege a failure to intervene in a use 

of excessive force.  See id.  This is the only filed grievance within two weeks of the alleged 

incident.  See Footman Aff. Attach. 2, ECF No. 56-3.  The next grievance was filed on 

June 11, 2014 and relates to a policy/procedural challenge.  Id.  Plaintiff filed at least six 

grievances between the date of the alleged incident and the end of 2014 but none relate to 

a failure to intervene by Defendants.  Plaintiff’s general assertions that the grievance 

process was unavailable or that his grievances were ignored are unavailing.   

 Plaintiff’s previous assertions that his wife’s emails exhausted his administrative 

remedies are also unpersuasive.  Only one email—dated May 13, 2015,—attached to 

Plaintiff’s Proposed Amended Complaint mentions the alleged incident of May 14, 2014.  

Proposed Am. Compl. Ex. “E-mails to Ombudsman” at 5, ECF 63-4 (“[Plaintiff] was 

assaulted with shock shields on 5-14-14 at 12:50 a.m., then taken out of his cell the same 

day in only his boxers and then put on a bus to be transferred.”).  However, the email does 

not list any specific grievance number relating to that incident, or provide documentation 
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of such a grievance.  Further, the attached email sent nearest the time of the alleged incident 

makes no mention of an assault or failure to intervene in an assault, but does complain of 

stolen property.  Am. Compl. Ex. “E-mails to Ombudsman” at 5, ECF 63-2.  The 

responding email from the GDOC Ombudsman account states that “our records indicate 

that [Plaintiff] filed a grievance on 8/25/14 for this issue[,]” but is plainly referencing the 

allegedly stolen property.  Moreover, emails do not fulfill the exhaustion requirement.  See, 

e.g., Whatley v. Warden, Ware State Prison, 802 F.3d 1205, 1208 (11th Cir. 2015) (quoting 

Jones v. Bock, 549 U.S. 199, 218 (2007)) (“To properly exhaust, a prisoner must 

‘[c]ompl[y] with prison grievance procedures.’”).   

 Plaintiff had at least four opportunities—his Complaint (ECF No. 1), Supplement 

to Complaint (ECF No. 15), Proposed Amended Complaint (ECF No. 63), and the 

opportunity to respond to Defendants’ motion to dismiss—to present evidence that he 

exhausted his claims against Defendants.  This Court finds no evidence that those claims 

were ever grieved.  It is thus recommended that Defendants DeLoach and Smith’s motion 

to dismiss for failure to exhaust be granted. 

CONCLUSION 

 For the reasons explained above, it is recommended that Defendants DeLoach and 

Smith’s motion to dismiss (ECF No. 77) be granted.  Pursuant to 28 U.S.C. § 636(b)(1), 

the parties may serve and file written objections to this Recommendation, or seek an 

extension of time to file objections, within fourteen (14) days after being served with a 

copy hereof.  The district judge shall make a de novo determination of those portions of 
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the Recommendation to which objection is made.  All other portions of the 

Recommendation may be reviewed for clear error.   

 The parties are hereby notified that, pursuant to Eleventh Circuit Rule 3-1, “[a] party 

failing to object to a magistrate judge’s findings or recommendations contained in a report 

and recommendation in accordance with the provisions of 28 U.S.C. § 636(b)(1) waives 

the right to challenge on appeal the district court’s order based on unobjected-to factual 

and legal conclusions if the party was informed of the time period for objecting and the 

consequences on appeal for failing to object. In the absence of a proper objection, however, 

the court may review on appeal for plain error if necessary in the interests of justice.” 

SO RECOMMENDED, this 31st day of January, 2018. 

   S/ Stephen Hyles      
               UNITED STATES MAGISTRATE JUDGE 
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