
IN THE UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF GEORGIA 

MACON DIVISION 

 

JEFFREY EDWARD MOSS,  : 

      : 

  Plaintiff,    : 

VS.     : 

     : NO. 5:16-CV-00010-MTT-MSH 

ALLEN RUSTY KNOX, et al.,  : 

      :  

  Defendants.   : 

________________________________ : 

 

ORDER AND 

REPORT AND RECOMMENDATION 
 

 Presently pending before the Court are Plaintiff’s motion for a preliminary 

injunction and temporary restraining order (TRO) against Judge Thomas Wilson (ECF 

No. 78) and Plaintiff’s motion to amend (ECF No. 88).  Also pending is Defendant 

Carolyn Prescott’s (identified as “Nurse Carolyn”) motion to dismiss Plaintiff’s 

deliberate indifference claim against her for failure to exhaust administrative remedies 

(ECF No. 73).  For the reasons stated below, the Court recommends that Plaintiff’s 

motions be denied and that Defendant’s motion to dismiss be granted.  Additionally 

pending are Plaintiffs two miscellaneous motions (ECF Nos. 91, 92).  Those motions are 

denied. 

BACKGROUND 

 Plaintiff’s claims arise from events beginning on August 17, 2014 which 

contributed to his arrest, prosecution, conviction, and jailing in Monroe County, Georgia 

for (1) cruelty to children, (2) sexual battery, (3) three counts of aggravated child 
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molestation, and (4) two counts of child molestation.  Compl. 5, ECF No. 1; Mot. Amend 

2-3, ECF No. 48.   

 Plaintiff contends that numerous persons violated his constitutional rights during 

the events and criminal proceedings that led to his conviction.  Plaintiff alleges that 

Monroe County Sherriff’s Department (“MCSD”) officials, primarily Defendants Adam 

Blanks and Allen Henderson, perjured themselves and improperly executed a search 

warrant issued for his property in order to secure an indictment against Plaintiff.  Suppl. 

Compl. 4, ECF No. 48; Mot. Amend 1-2, ECF No. 42.  Plaintiff also alleges that various 

trial court judges were intemperate and discourteous during Plaintiff’s criminal 

proceedings, perjured themselves, ignored or denied his motions, and sought “revenge” 

against Plaintiff for filing motions and attempting to terminate his public defender.  See, 

e.g., Compl. 1-3, ECF No. 1 in Moss v. Wilson, 5:16-cv-194-MTT-MSH (M.D. Ga. May 

25, 2016) (“Moss III”); Suppl. Compl. 42-43, ECF No. 44.  Plaintiff further contends that 

his landlord, James Mullis, actually committed the sexual crimes for which Plaintiff was 

convicted, and that Mr. Mullis was able to pay MCSD and court officials $50,000 in 

order to avoid prosecution.  Suppl. Compl. 5-6, ECF No. 48.  Plaintiff alleges that his 

girlfriend, Jennifer Turner, perjured herself to police in order to have Plaintiff arrested in 

retaliation for Plaintiff threatening to “kick her out” of their trailer.  Id.   

 In his various pleadings, Plaintiff also raises claims regarding his confinement in 

the Monroe County Jail (“MCJ”).  Primarily, Plaintiff alleges that MCSD officials (1) 

failed to provide him with “any type of law library, attorney, or help with legal work,” (2) 

monitored and recorded his “private one on one meetings,” (3) stopped his store orders 
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after he announced he filed a lawsuit against his public defender, (4) failed to provide 

him adequate dental care, (5) failed to provide him adequate medical care, (6) failed to 

allow him to file grievances, and (7) kept inmates in “mold infested” cells.  Mot. to 

Amend 6-8, 10-11, 14-15, ECF No. 38.   

 Following the Court’s preliminary review (ECF No. 84), Plaintiff has three 

remaining claims: a deliberate indifference claim against Defendant Prescott for 

providing Plaintiff with inadequate dental care and malicious prosecution claims against 

both Defendants Blanks and Henderson for improperly executing search warrants and 

allegedly perjuring themselves during the investigation of Plaintiff’s child exploitation 

and firearms charges.  Plaintiff moves to amend to add additional claims and 

defendants—many of which have been previously dismissed.  He also seeks injunctive 

relief against a judge who is no longer a party to this action.  Additionally, Defendant 

Prescott moves to dismiss for Plaintiff’s failure to exhaust his administrative remedies.  

These motions are ripe for review. 

DISCUSSION 

I. Plaintiff’s Motion to Amend 

 Plaintiff moves to amend his Complaint to “add supplemental facts [and] 

grievances as evidence” for his case.
1
  Mot. to Amend 1, ECF No. 88.  The Court 

reviewed Plaintiff’s proposed amendments and recommends that they be denied. 

                     
1
 Plaintiff adds several claims that he styles as “grievances.”  The Court will consider any 

evidence Plaintiff presented to support Plaintiff’s contention that he exhausted his administrative 

remedies.  However, the Court notes that the “grievances” mentioned in Plaintiff’s amended 

Complaint are unrelated to Plaintiff’s claims against Defendant Prescott.  See discussion infra 

sections I.B and III. 
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 A. Plaintiff’s Prior Amendments 

 Plaintiff has had the opportunity to supplement and amend his Complaint at 

numerous junctures of this proceeding.  After reviewing Plaintiff’s initial Complaint 

(ECF No. 1), the Court instructed Plaintiff to file a supplemental pleading specifically 

addressing the circumstances of his arrest and prosecution.  Order 3, Mar. 1, 2016, ECF 

No. 22.  Plaintiff initially failed to supplement the Complaint as ordered when he filed 

three amendments (ECF Nos. 38, 39, and 42) which the Court granted while again 

ordering the appropriate supplement.  Order, Aug. 5, 2016, ECF No. 43.  The Court 

subsequently granted Plaintiff’s motion to amend containing this information (ECF No. 

48) and denied seven additional documents (ECF Nos. 44, 45, 46, 50, 53, 54, 55) 

purporting to amend or supplement his Complaint or requesting permission to do so.  

Order 1-2, Apr. 20, 2017, ECF No. 84. 

 Plaintiff then filed four more motions: three to amend or supplement his 

Complaint (ECF Nos. 72, 77, 80) and one to respond (ECF No. 81) to the presently 

pending motion to dismiss filed by Defendant Prescott (ECF No. 73).  The Court denied 

all four motions.  Order 3, Apr. 20, 2017. 

 B. Plaintiff’s Motion to Amend 

 Plaintiff’s proposed amendment includes two separate “grievances.”  Plaintiff first 

alleges that agents of the Monroe County Department of Family and Child Services 

(“DFCS”) have knowingly assisted “Monroe [County] officials cover up a child 

molestation case.”  Mot. to Amend 2.  The second alleges that the Georgia Department of 

Education (“DOE”) through its agent Defendant Amanda Webb, a school bus driver, 
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knowingly ignored evidence tending to show child molestation.  Id. at 12.   

 Plaintiff also states that his girlfriend, Jennifer Turner, is an unfit mother of both 

Plaintiff’s child and her own children.  Id. at 3-7.  Plaintiff reiterates that his landlord, 

James Mullis, committed yet avoided the crimes for which Plaintiff was convicted, and 

further contends that Mr. Mullis committed other crimes involving both Plaintiff’s child 

and Ms. Turner’s children.  Id. at 6, 12.  Plaintiff also restates facts from previous 

pleadings—that MCSD officials violated his constitutional rights and conspired to have 

him arrested and convicted.
2
  Id. at 7;  see also Compl., ECF No. 1; Suppl. Compl., ECF 

No. 48; Mot. Amend 1-2, ECF No. 42.  Plaintiff includes evidence alleging to 

demonstrate that he could not have committed the crimes for which he was convicted.  

Mot. to Amend 10-1, ECF No. 88.  Finally, Plaintiff includes a prayer for relief, 

requesting that his daughter be taken from Ms. Turner’s custody, that Ms. Turner be 

arrested, that Mr. Mullis be charged with child molestation, and that the Court review 

Plaintiff’s supplemental evidence.  Id. at 9.   

 Plaintiff’s motion to amend should be denied.  While Rule 15 of the Federal Rules 

of Civil Procedure provides that “leave to amend is freely given when justice so requires, 

it is not an automatic right.”  Reese v. Herbert, 527 F.3d 1253, 1263 (11th Cir. 2008) 

(internal quotation marks omitted).  A district court may “deny such leave where there is 

a substantial ground for doing so,” such as where the proposed amendment is futile.  Id.  

The Plaintiff in this case has already been given ample opportunity to present his claims 

                     
2
 Plaintiff specifically mentions Defendants K.B. Ayer, Allen Knox (identified as “public 

defender”), and Judge Thomas Wilson.  All three defendants have been previously dismissed 

(ECF No. 88). 
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to the Court, as discussed above.  See Whitehurst v. Wal-Mart, 306 F. App’x 446, 449 n.5 

(11th Cir. 2008) (per curiam) (noting that granting a pro se litigant an opportunity to 

amend is not necessarily required where such opportunity has already been given). 

 The Court previously dismissed Plaintiff’s claims that the Monroe County DFCS 

and Georgia DOE knowingly ignored alleged instances of child molestation and child 

endangerment committed by Mr. Mullis and Ms. Turner.  See Order 3, Apr. 20, 2017; 

Order & Recommendation 11-2, Jan. 5, 2017, ECF No. 57.  His proposed amendment 

fails to correct the deficiencies in his original complaint—specifically, by containing 

facts to support his contention that DFCS or the DOE would conspire with Monroe 

County officials to prosecute Plaintiff for crimes committed by others.  Similarly, 

Plaintiff’s claims regarding an alleged conspiracy by Monroe County officials to violate 

Plaintiff’s constitutional rights are duplicative of those contained in Plaintiff’s many 

other dismissed filings and fail to rise above a speculative level.  Plaintiff’s allegations of 

additional possible crimes (other than those for which Plaintiff was convicted) committed 

by Ms. Turner and Mr. Mullis cannot be added to this case because they are unrelated to 

his present claims regarding his allegedly unconstitutional prosecution and conviction.  

Finally, the relief requested by plaintiff, namely having individuals arrested and taking 

his daughter from the custody of Ms. Turner, are not forms of relief which may be 

granted by this Court.  It is thus recommended that Plaintiff’s Motion to Amend be 

denied.   

II. Plaintiff’s Motion for Preliminary Injunction 

 Plaintiff also moves for a preliminary injunction and TRO against Defendant 
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Judge Thomas Wilson.  Mot. for Prelim. Inj., ECF No. 78.  In support, Plaintiff alleges 

that Defendant Judge Wilson “has no respect for the United States and the Georgia 

Constitution” and “knowingly violated [Plaintiff’s] constitutional rights.”  Id. at 1.  The 

Court previously found that Defendant Judge Wilson was entitled to judicial immunity 

from Plaintiff’s claims and dismissed those claims.  Order 1, April 20, 2017.  See Order 

& Recommendation 9-10, Jan. 5, 2017.  Therefore, Judge Wilson is a non-party to 

Plaintiff’s remaining claims in this case; the Court lacks jurisdiction to issue an 

injunction against a non-party.  See, e.g., Infant Formula Antitrust Litig., MDL 878 v. 

Abbott Labs., 72 F.3d 842, 842-83 (11th Cir. 1995) (declining to find that either the All 

Writs Act or the Federal Rules of Civil Procedure provide subject matter jurisdiction 

when seeking an injunction against a non-party); Faircloth v. Baden, No. 1:11-cv-113-

WLS, 2012 WL 3202949, at *4 (M.D. Ga. July 9, 2012) (“The Court lacks subject matter 

jurisdiction to issue a preliminary injunction against a non-party.”).  It is thus 

recommended that Plaintiff’s motion be denied. 

III. Defendant’s Motion to Dismiss 

 Defendant Prescott moves to dismiss Plaintiff’s deliberate indifference claim 

against her for failure to exhaust administrative remedies (ECF No. 73).  Plaintiff 

responded to Defendant’s motion on May 18, 2017.  Pl.’s Resp. to Mot. to Dismiss, ECF 

No. 90.  The Court recommends that Defendant’s motion be granted for Plaintiff’s failure 

to exhaust his administrative remedies.   

 A. Exhaustion Standard 

 Title 42, United States Code section 1997e(a) provides that “[n]o action shall be 
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brought with respect to prison conditions under section 1983 of this title . . . by a prisoner 

confined in any jail, prison, or other correctional facility until such administrative 

remedies as are available are exhausted.”  “[W]hen a state provides a grievance procedure 

for its prisoners, as Georgia does here, an inmate alleging harm suffered from prison 

conditions must file a grievance and exhaust the remedies available under that procedure 

before pursuing a § 1983 lawsuit.”  Johnson v. Meadows, 418 F.3d 1152, 1156 (11th Cir. 

2005) (internal quotation marks and citation omitted).  The argument that a plaintiff has 

failed to satisfy section 1997e(a) is properly raised in a motion to dismiss.  Bryant v. 

Rich, 530 F.3d 1368, 1375 (11th Cir. 2008) (“[E]xhaustion should be decided on a Rule 

12(b) motion to dismiss[.]”).  Furthermore, since dismissal for failure to exhaust is not an 

adjudication on the merits, the Court can resolve factual disputes using evidence from 

outside the pleadings.  Id. at 1376.   

 “[D]eciding a motion to dismiss for failure to exhaust administrative remedies is a 

two-step process.”  Turner v. Burnside, 541 F.3d 1077, 1082 (11th Cir. 2008).  “First, the 

court looks to the factual allegations in the defendant’s motion to dismiss and those in the 

plaintiff’s response, and if they conflict, takes the plaintiff’s versions of the facts as true.”  

Id.  If, taking plaintiff’s facts as being true, the defendant is entitled to dismissal for 

failure to exhaust, then the complaint should be dismissed.  Id.  “If the complaint is not 

subject to dismissal at the first step . . . , the court then proceeds to make specific findings 

in order to resolve the disputed factual issues related to exhaustion.”  Id.  The defendant 

bears the burden of proof during this second step.  Id.   
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 B. Defendant’s Motion to Dismiss 

 Defendant Prescott moves to dismiss for lack of exhaustion, claiming that the 

Monroe County Jail has a grievance procedure which applies to all inmates, but that 

Plaintiff failed to fully utilize this procedure regarding his claims.  Def.’s Br. in Supp. of 

Mot. to Dismiss 3-4, ECF No. 73.  In response, Plaintiff alleges that he did not file a 

grievance because at the Monroe County Jail, “writing a grievance was like putting a 

target on [one’s] back.”  Pl.’s Resp. to Mot. to Dismiss 1.  Plaintiff further alleges that 

Defendant and MCSD officials denied Plaintiff the opportunity to file a grievance.  Id. at 

2-3.  Plaintiff thus contends that he exhausted his administrative remedies.  Because at 

the first stage of the exhaustion analysis the Court must take Plaintiff’s version of the 

facts as being true, Plaintiff’s claims cannot be dismissed for lack of exhaustion at this 

first step.  Turner, 541 F.3d at 1082; see also Dollar v. Coweta Cty. Sheriff Office, 446 F. 

App’x 248, 251-52 (11th Cir. 2011). 

 Since the claims were not dismissed at the first step, the Court can make factual 

findings relating to exhaustion.  A defendant bears the burden of establishing a lack of 

exhaustion at the second step of the inquiry.  Turner, 541 F.3d at 1082-83.  The Court 

makes the following factual findings and determines that Defendant has met her burden 

regarding Plaintiff’s claims. 

 The Monroe County Jail has a two-step grievance process: (1) file a grievance 

within ten days of the date of the incident giving rise to the grievance; and (2) file an 

appeal to the Jail Captain or Sheriff.  Ruiz Aff. 3 & Ex. A at 3-5, ECF No. 73-2.  A 

grievance can only address a “single issue/incident.”  Id. at 3.  If a grievance is rejected 
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by the Jail Sergeant, a notice of that rejection must be provided to the inmate.  Id. at 4.  

The inmate may then appeal the rejection to the Jail Captain or Sheriff within five days.  

Id. at 4-5. 

 The Court finds that the Plaintiff filed two grievances prior to filing this action.  

On December 10, 2015, Plaintiff filed grievance 43, requesting access to a law library.  

Ruiz Aff. Ex. B at 7.  This grievance was denied on the same day, and Plaintiff was told 

to consult his attorney about the issue.  Id.  On January 11, 2016, Plaintiff filed grievance 

5, alleging that his legal mail had been improperly opened before he received it.  Id. at 6.  

This grievance was also denied on the same day because Plaintiff failed to properly label 

his mail.  Id.  Plaintiff did not appeal either grievance.  Plaintiff did not file a grievance 

concerning Defendant Prescott during his time at the Monroe County Jail.   

 “To properly exhaust, a prisoner must ‘[c]ompl[y] with prison grievance 

procedures.’”  Whatley v. Warden, Ware State Prison, 802 F.3d 1205, 1208 (11th Cir. 

2015) (quoting Jones v. Bock, 549 U.S. 199, 218 (2007)).  Plaintiff failed to comply with 

the grievance procedures regarding Defendant Prescott because Plaintiff did not file any 

grievance mentioning Defendant or her allegedly inadequate dental care.  Although 

Plaintiff contends that he was denied the opportunity to file a grievance, the fact that 

Plaintiff successfully filed two other grievances during his time at the Monroe County 

Jail belies this claim.  Plaintiff first mentioned his claim against Defendant Prescott in his 

motion on May 13, 2016, within four months of filing his second grievance.  Pl.’s Mot. to 

Amend 10, ECF No. 38.  Plaintiff also alleges that Defendant Prescott’s actions took 

place between August 2014 and February 2016, the same time in which Plaintiff actually 
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filed his two grievances.  Id.  The evidence in the record thus contradicts Plaintiff’s 

assertion.  Absent further evidence of a denial of the opportunity to file a grievance 

regarding Defendant Prescott, the facts discussed above show that Plaintiff failed to 

exhaust administrative remedies pertaining to his deliberate indifference claim against 

Defendant Prescott.  Accordingly, the Court recommends that Defendant’s motion to 

dismiss Plaintiff’s claim against her be granted.   

IV. Plaintiff’s Miscellaneous Motions 

 Plaintiff moves to summarily add evidence from other filings in different cases 

with the Court (ECF No. 91).  Plaintiff may add evidence by referencing specific 

documents in support of a particular claim or motion.  However, the Court will not add 

all of Plaintiff’s evidence from his many filings.  Thus, the motion is denied.  Plaintiff 

also requests documents from the Monroe County Superior Court (ECF No. 92).  The 

Court cannot require another court to distribute documents to Plaintiff.  That motion is 

also denied. 

CONCLUSION 

For the reasons stated above, it is recommended that Defendants’ motion to 

dismiss (ECF No. 73) be granted and Plaintiff’s motion to amend (ECF No. 88) and 

motion for a preliminary injunction (ECF No. 78) be denied.  Plaintiff’s miscellaneous 

motions are denied (ECF Nos. 91-2).  Pursuant to 28 U.S.C. § 636(b)(1), the parties may 

serve and file written objections to this Recommendation, or seek an extension of time to 

file objections, within fourteen (14) days after being served with a copy hereof.  The 

district judge shall make a de novo determination of those portions of the 
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Recommendation to which objection is made.  All other portions of the Recommendation 

may be reviewed for clear error.   

 The parties are hereby notified that, pursuant to Eleventh Circuit Rule 3-1, “[a] 

party failing to object to a magistrate judge’s findings or recommendations contained in a 

report and recommendation in accordance with the provisions of 28 U.S.C. § 636(b)(1) 

waives the right to challenge on appeal the district court’s order based on unobjected-to 

factual and legal conclusions if the party was informed of the time period for objecting 

and the consequences on appeal for failing to object. In the absence of a proper objection, 

however, the court may review on appeal for plain error if necessary in the interests of 

justice.” 

SO RECOMMENDED, this 13th day of June, 2017. 

   S/ Stephen Hyles      

         UNITED STATES MAGISTRATE JUDGE   
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