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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

MACON DIVISION 
 

SHAWN C. RUTLAND, : 
 : 
 Petitioner, : 
 : 
 v. : No. 5:16-cv-00182-MTT-CHW 
 : 
STANLEY WILLIAMS, : Proceedings Under 28 U.S.C. § 2254 
 : Before the U.S. Magistrate Judge 

 Respondent. : 
 : 
 

REPORT AND RECOMMENDATION 

On May 18, 2016, Petitioner Shawn Rutland filed a federal habeas petition pursuant to 28 

U.S.C. § 2254. Doc. 1. Respondent filed a Motion to Dismiss (Doc. 9) on September 13, 2016, 

alleging that Petitioner’s habeas petition failed to comply with the one-year statute of limitations 

applicable to § 2254 petitions. Doc. 9, p. 2. Petitioner, through counsel, contends that he is 

entitled to equitable tolling and that the Antiterrorism and Effective Death Penalty Act 

(“AEDPA”), 28 U.S.C. § 2244(d), is unconstitutional as it violates Petitioner’s due process 

rights. Doc. 11. Because Petitioner’s federal habeas petition failed to follow the one-year statute 

of limitations pursuant to AEDPA, it is RECOMMENDED that Respondent’s Motion to 

Dismiss be GRANTED and Petitioner’s § 2254 petition be DISMISSED.  

I. Procedural History 

On December 5, 2007, Petitioner was convicted of armed robbery, hijacking of a motor 

vehicle, and aggravated assault in Bibb Superior Court. Doc. 11, p. 1. Petitioner was sentenced to 

life imprisonment plus an additional twenty years. Id. at 1-2. The following dialog occurred 

during Petitioner’s sentencing hearing:  
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Judge Stoddard: You have the right to file a habeas corpus as to this sentence, and 
it has to be filed within four years of the date the conviction becomes final, either 
from direct review or from any other kind of delay because of appellate review or 
sentence review, but you have four years to file a habeas corpus. Have you 
discussed that with him as well? 

Mr. Waller: Yes, Your Honor. 

Doc. 11-1, p. 4. Petitioner appealed this conviction to the Georgia Court of Appeals which 

remanded Petitioner’s case on March 5, 2009, because the trial court applied an incorrect legal 

standard regarding the weight of evidence. Doc. 9-1, p. 1. Following the remand, the trial court 

applied the appropriate legal standard and further held that the original verdicts were not against 

the weight of the evidence. Id. The court of appeals affirmed the trial court’s ruling on March 3, 

2010. Id. Following the court of appeals’ decision, Petitioner did not move for reconsideration or 

apply for certiorari to the Supreme Court of Georgia during the following ten-day period. Doc. 

11, p. 2.  

 Petitioner obtained his current counsel in November of 2012, and on October 17, 2013, 

Petitioner filed a state habeas petition in Tattnall County. Doc. 11, pp. 2-3. This state petition 

alleged five grounds of ineffective assistance of counsel. Id. Following an evidentiary hearing in 

April of 2014, the state habeas petition was denied on February 2, 2015. Doc. 1-1. Petitioner 

filed a Certificate of Probable Cause (“CPC”) in the Supreme Court of Georgia, which was 

denied on June 1, 2015. The Supreme Court of Georgia also denied Petitioner’s Motion for 

Reconsideration on July 6, 2015. Doc. 1-2, p. 1-3.  

 Following the denial of his state habeas petition at the Supreme Court of Georgia, 

Petitioner filed his current federal habeas petition on May 18, 2016. Doc. 1. Petitioner has raised 

three claims of ineffective assistance of counsel that were previously raised in his state habeas 

petition. Id. On September 13, 2016, Respondent filed a Motion to Dismiss (Doc. 9-1), arguing 
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that Petitioner had failed to file his federal habeas petition within the one-year statute of 

limitations.  Doc. 9-1.  

II.  AEDPA’s Limitations Period 

 AEDPA imposes a one-year limitations period on petitions for habeas corpus relief under 

28 U.S.C. § 2254. See 28 U.S.C. § 2244(d)(1). Ordinarily, as here, AEDPA’s one-year 

limitations period runs from “the date on which the judgment became final by the conclusion of 

direct review or the expiration of the time for seeking such review.” 28 U.S.C. § 2244(d)(1)(A). 

A petitioner must also exhaust state court remedies before filing a 28 U.S.C. § 2254 habeas 

corpus petition in federal court. O'Sullivan v. Boerckel, 526 U.S. 838, 848 (1999); Vazquez v. 

Sec'y, Florida Dep't of Corr., 827 F.3d 964, 966 (11th Cir. 2016); 28 U.S.C. § 2254(b)(1)(A) 

(“An application for a writ of habeas corpus on behalf of a person in custody pursuant to the 

judgment of a State court shall not be granted unless it appears that [ ... ] the applicant has 

exhausted the remedies available in the courts of the State.”). To exhaust state court remedies, a 

petitioner must give a state court a fair opportunity to review the habeas corpus claims and 

provide any necessary relief. O’Sullivan, 526 U.S. at 848; McNair v. Campbell, 416 F.3d 1291, 

1302 (11th Cir. 2005); O.C.G.A § 9-14-52. 

 Although Petitioner properly exhausted his state court remedies before filing his present 

federal habeas petition, Petitioner failed to file his federal habeas petition within the one-year 

statute of limitations pursuant to AEDPA. Petitioner was convicted in Bibb Superior Court on 

December 5, 2007, and his conviction was ultimately affirmed by the Georgia Court of Appeals 

on March 3, 2010. Doc. 9-1, p. 1. From March 3, Petitioner had ten days in which to file an 

application for writ of certiorari to the Supreme Court of Georgia. See Ga. Sup. Ct. R., Rule 38. 

Petitioner choose not to file an application and judgment in his case became final on Monday, 
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March 15, 2010, the expiration of the period to seek further direct review of his conviction. Doc. 

9-1, p. 1; 28 U.S.C. § 2244(d)(1)(A). From March 15, 2010, Petitioner had one year, pursuant to 

AEDPA, to file a federal habeas petition. 28 U.S.C. § 2244(d)(1). Petitioner did not file a federal 

petition during this year and did not file his state habeas action until October 17, 2013.  

Petitioner’s state habeas petition does not excuse Petitioner’s untimely federal petition. 

The one-year statute of limitations may be statutorily tolled while properly filed state post-

conviction habeas petitions are pending. § 2244(d)(2). The time period while the proper state 

habeas petitions are pending will be tolled and will not be counted against the one-year statute of 

limitations under AEDPA. If a state habeas petition is filed more than a year after the finality of 

a petitioner’s conviction, statutory tolling will not apply because there is no time left to be tolled. 

Tinker v. Moore, 255 F.3d 1331 (11th Cir. 2001); Webster v. Moore, 199 F.3d 1259 (11th Cir. 

2000). Here, Petitioner filed his state habeas corpus petition on October 17, 2013, over one-year 

after the finality of his conviction. Doc. 11, pp. 2-3. Because Petitioner’s state habeas petition 

was filed after the one-year statute of limitations had run, statutory tolling is not applicable in 

this case.  Accordingly, Respondent is entitled to dismissal. 

III. Equitable tolling  

Although the instant federal habeas petition is untimely, District Courts may equitably 

toll AEDPA’s limitations period where a petitioner shows “(1) that he has been pursuing his 

rights diligently, and (2) that some extraordinary circumstance stood in his way.” See Holland v. 

Florida, 560 U.S. 631, 645, 649 (2010). Courts must consider equitable tolling on a case-by-case 

basis and the petitioner has the burden of establishing his entitlement to equitable tolling. See 

Holland, 560 U.S. at 649–50; Cole v. Warden, Georgia State Prison, 768 F.3d 1150, 1158 (11th 

Cir. 2014); Hutchinson v. Florida, 677 F.3d 1097, 1098-99 (11th Cir. 2012). A petitioner need 
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not exercise “maximum feasible diligence” nor exhaust every possible option, but a petitioner 

must exercise reasonable diligence. Holland, 560 U.S. at 653; Cole, 768 F.3d at 1158; see Smith 

v. Comm'r, Ala. Dep't of Corr., 703 F.3d 1266, 1271 (11th Cir. 2012)(per curiam).  

An extraordinary circumstance does not depend on “how unusual the circumstance 

alleged to warrant tolling is among the universe of prisoners, but rather how severe an obstacle it 

is for the prisoner endeavoring to comply with AEDPA's limitations period.” Cole, 768 F.3d at 

1158 (quoting Diaz v. Kelly, 515 F.3d 149, 154 (2d Cir. 2008)). To warrant equitable tolling, the 

“extraordinary circumstances must be beyond the control of the petitioner and unavoidable even 

with diligence.” Lawrence v. Florida, 421 F.3d 1221, 1226 (11th Cir. 2005), aff'd, 549 U.S. 327 

(2007) (quoting Sandvik v. United States, 177 F.3d 1269, 1271 (11th Cir. 1999)). Courts must 

only apply equitable tolling in “rare and exceptional circumstances, such as when the State’s 

conduct prevents the petitioner from timely filing.” Lawrence, 421 F.3d at 1226;  

Equitable tolling may be applicable where a petitioner is misled by the court, but only by 

an affirmative misleading. Spottsville v. Terry, 476 F.3d 1241, 1245 (11th Cir. 2007); see also 

Pliler v. Ford, 542 U.S. 225, 235 (2004) (O'Connor, J., concurring) (“[I]f the petitioner is 

affirmatively misled, either by the court or by the State, equitable tolling might well be 

appropriate.”). For example, in Spottsville¸ the Eleventh Circuit Court of Appeals held that 

equitable tolling was applicable because the petitioner had been misled by the affirmative actions 

of the court. 476 F.3d at 1245-46. The court had erroneously instructed the petitioner to file a 

habeas petition in superior court instead of a direct appeal to the Supreme Court of Georgia. Id. 

The Petitioner’s habeas petition was ultimately denied for “having been filed erroneously in the 

habeas court.” Spottsville, 476 F.3d at 1243. The circuit court held that the petitioner had 
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followed the habeas court’s instructions to the letter and it was unreasonable for a “pro se litigant 

to second-guess or disregard an instruction in a written order of a court.” Id. at 1245.  

Excusable neglect of a petitioner’s counsel is not an extraordinary circumstance to 

warrant equitable tolling. Holland, 560 U.S. at 651–52; Butler v. Sec'y, Florida Dep't of Corr., 

621 F. App'x 604, 606–07 (11th Cir. 2015). In Butler, the Eleventh Circuit held that a 

miscalculation by a petitioner’s counsel was not the “sort of mistake” to warrant equitable 

tolling. 621 F. App’x at 606. The counsel’s actions were viewed as excusable negligence and not 

an extraordinary circumstance, and the court further held that a counsel’s missing of a deadline 

does not lead to equitable tolling. Id. at 606-07. 

Petitioner cannot establish that he has experienced an extraordinary circumstance that 

warrants tolling. Following Petitioner’s conviction in Bibb County Superior Court in 2007, 

Petitioner was represented by counsel at his sentencing hearing before that same court. Doc. 11-

1, pp. 3-4. According to the sentencing hearing transcripts before the Court, Petitioner and his 

then counsel were informed they had four years in which to file a habeas petition. Id. at 4. 

Petitioner’s then counsel affirmed the superior court judge’s question that he, the counsel, had 

discussed the habeas petition timeline with Petitioner. Id.  

It is clear from the sentencing transcript that the superior court judge was referring to the 

timeline to file a state habeas petition. The sentencing judge did not advise Petitioner or his then 

counsel of the one-year limitation of the AEDPA. Additionally, the sentencing judge did not 

clarify that the four-year limitation he was referring to only applied to the Petitioner’s state 

habeas petition and not a federal habeas petition.  

The sentencing judge’s statements were not an affirmative misleading of Petitioner. The 

sentencing judge did not advise Petitioner of an inaccurate statute of limitations for a habeas 
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petition, nor was he required to clarify that the timeline applied only to state petitions. The court 

did not offer Petitioner false or inaccurate information, as distinguished from the court’s actions 

in Spottsville. The sentencing judge merely informed Petitioner of the state habeas timeline.  

Petitioner cannot establish an extraordinary circumstance based on the fact that he was 

unaware of the statute of limitations for federal habeas petitions under AEDPA. Courts in this 

circuit have consistently held that “all litigants, including pro se litigants, are deemed to know 

the one-year limitation for federal petitions and are not allowed to rely on their ‘lack of legal 

education as an excuse for a failure to file in a timely fashion.’” Outler v. United States, 485 F.3d 

1273, 1282 n. 4 (11th Cir. 2007); Whitehead v. Crickmar, 2016 WL 7743039, at *2 (M.D. Ga. 

Nov. 22, 2016), report and recommendation adopted, 2017 WL 125032 (M.D. Ga. Jan. 12, 

2017) (quoting Spears v. Warden, 605 F. App’x 900, 903 (11th Cir. 2015)); Kelly v. McLaughlin, 

2016 WL 3460386, at *1 (M.D. Ga. June 21, 2016). Petitioner’s ignorance or lack of knowledge 

of the AEDPA one-year statute of limitations does create an extraordinary circumstance.  

Furthermore, Petitioner was represented by counsel during the sentencing hearing. The 

excerpt from the sentencing hearing shows that Petitioner’s then counsel affirmed that he had 

discussed the habeas timelines with Petitioner. Petitioner, through his original counsel, then won 

an appeal before the Georgia Court of Appeals and Petitioner’s case was remanded to the trial 

court. Doc. 9-1, p. 1. Upon the trial court’s upholding of its original verdict, Petitioner’s counsel 

appealed the conviction to the court of appeals for a second time. Id. On March 3, 2010, the court 

of appeals affirmed the trial court’s ruling and Petitioner’s counsel chose not to appeal to the 

Supreme Court of Georgia.  

There is no evidence that, during the post-conviction appeals process from 2007 to 2010,  

Petitioner’s trial counsel informed or advised Petitioner of the one-year limitations for federal 
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petitions.  Two and a half years was ample time for Petitioner’s trial counsel to clarify any 

alleged misunderstandings Petitioner had regarding a habeas petition time limitation. Although 

counsel’s failure to advise Petitioner of the AEDPA limitations or the counsel’s miscalculation 

regarding the AEDPA limitations period may be viewed as a mistake, “that sort of mistake ‘does 

not warrant equitable tolling.’” Butler, 621 F. App'x at 606–07 (quoting Holland, 560 U.S. at 

651–52 (explaining that a “garden variety claim of excusable neglect, such as a simple 

miscalculation that leads a lawyer to miss a filing deadline, does not warrant equitable tolling”)). 

Additionally, “attorney negligence, however gross or egregious, does not qualify as an 

‘extraordinary circumstance’ for purposes of equitable tolling.” Spears v. Warden, 605 F. App’x 

900, 904 (11th Cir. 2015) (quoting Cadet v. Fla. Dep't of Corr., 742 F.3d 473, 481 (11th Cir. 

2014)).  

Petitioner has not established an extraordinary circumstance to warrant equitable tolling. 

The statement in question by the sentencing judge was not an affirmative misleading of 

Petitioner. Additionally, the failure of Petitioner’s trial counsel to inform Petitioner of the one-

year limitation, which every litigant is presumed to know, does not warrant equitable tolling. As 

an extraordinary circumstance was not established, the Court need not examine whether 

Petitioner pursued his rights with due diligence. In sum, Petitioner’s federal habeas petition was 

untimely and he cannot excuse dismissal.  

IV.  Constitutionality of AEDPA 

Petitioner has also challenged the constitutionality of the one-year limitation imposed by 

the AEDPA. Doc. 11, pp. 8-15. Petitioner argues that AEDPA imposes a significantly shorter 

period for habeas petitions than under Georgia law. Id. at 8 (comparing AEDPA’s one-year 

limitation to Georgia law allowing four years). Petitioner has failed to cite, and the Court has 
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similarly not found, any legal authority concluding that AEDPA’s one-year limitation is 

unconstitutional as an infringement on Fifth Amendment due process rights. The Eleventh 

Circuit has consistently held that the one-year limitation of AEDPA does not constitute an 

unconstitutional suspension of the habeas writ. Tinker v. Moore, 255 F.3d 1331, 1334 (11th Cir. 

2001); Wyzykowski v. Dep't of Corrections, 226 F.3d 1213, 1217 (11th Cir. 2000) (“as a general 

matter, the § 2244(d) limitation period does not render the collateral relief ineffective or 

inadequate to test the legality of detention, and therefore is not an unconstitutional suspension of 

the writ of habeas corpus.”).  

The Court recognizes that Petitioner appears to have fallen victim to a “federal time 

trap.” See Stover, 2016 WL 397633, at *5. Because Georgia has a much longer statute of 

limitations for state habeas petitions, Petitioner’s plight is not uncommon. Although the result 

may “seem harsh,” it is consistent with the intentions of Congress, and accepting Petitioner’s 

unconstitutionality argument would “turn the one-year limitations period on its head.” See Cole 

v. Chatman, 2013 WL 12098748, at *7 (N.D. Ga. May 8, 2013).AEDPA’s purpose was not to 

punish habeas petitioners with grueling time limitations, but rather promote the filing of federal 

habeas petitions quickly. The exhaustion requirements and statute of limitations “encourage 

litigants first to exhaust all state remedies and then to file their federal habeas petitions as soon as 

possible.” Lawrence v. Florida, 549 U.S. 327, 332-33 (2007) (quoting Duncan v. Walker, 533 

U.S. 147, 179 (2001)). 

Additionally, AEDPA provides avenues for untimely petitions to be heard. Courts in this 

circuit have held that the “[t]he essence of due process is an opportunity to be heard at a 

meaningful time and in a meaningful way.” Heredia v. Sec'y, Florida Dep't of Corr., 566 F. 

App'x 853, 856 (11th Cir. 2014); Reams v. Irvin, 561 F.3d 1258, 1263 (11th Cir. 2009); Stover v. 
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Johnson, 2016 WL 397633, at *6 (N.D. Ga. Feb. 1, 2016). As noted above, AEDPA allows 

equitable tolling where a petitioner has exerted due diligence and an extraordinary circumstance 

is present. Holland, 560 U.S. at 645-649. Petitioners may also avoid AEDPA’s one-year 

limitation where there is new evidence and a showing of “actual innocence.” Tinker, 255 F.3d at 

1334; Stover, 2016 WL 397633, at *6. The one-year statute of limitation notwithstanding, 

AEDPA “provides a petitioner with a sufficient opportunity to be heard,” and does not violate 

Petitioner’s due process rights. See Tinker, 255 F.3d at 1331. 

V.  Conclusion 

Petitioner has filed his present § 2254 petition outside of statute of limitations pursuant to 

AEDPA. He has not established an extraordinary circumstance to warrant equitable tolling, and 

the one-year limitation does not violate Petitioner’s due process rights. Accordingly, it is 

RECOMMENDED that Respondent’s Motion to Dismiss (Doc. 9) be GRANTED and 

Petitioner’s § 2254 habeas petition (Doc. 1) be DENIED.  

Pursuant to 28 U.S.C. § 636(b)(1), the parties may serve and file written objections to this 

Recommendation, or seek an extension of time to file objections, WITHIN FOURTEEN (14) 

DAYS after being served with a copy thereof. The District Judge shall make a de novo 

determination of those portions of the Recommendation to which objection is made. All other 

portions of the Recommendation may be reviewed for clear error. 

The parties are further notified that, pursuant to Eleventh Circuit Rule 3-1, “[a] party 

failing to object to a magistrate judge’s findings or recommendations contained in a report and 

recommendation in accordance with the provisions of 28 U.S.C. § 636(b)(1) waives the right to 

challenge on appeal the district court’s order based on unobjected-to factual and legal 

conclusions if the party was informed of the time period for objecting and the consequences on 
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appeal for failing to object. In the absence of a proper objection, however, the court may review 

on appeal for plain error if necessary in the interests of justice.”  

SO RECOMMENDED, this 23rd day of March, 2017. 

 
      s/ Charles H. Weigle   

       Charles H. Weigle 
      United States Magistrate Judge 
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