
 

 IN THE UNITED STATES DISTRICT COURT 

 FOR THE MIDDLE DISTRICT OF GEORGIA 

 MACON DIVISION 

CLYDE F. HOLLAND, : 

: 

Plaintiff.  : 

: 

VS.    : 

: 

 : NO. 5:16-CV-331-CAR-MSH  

Warden GREGORY McLAUGHLIN, : 

et al., : 

 :  

Defendants.  : 

_________________________________:  

 

ORDER & RECOMMENDATION 
  

 Plaintiff Clyde Franklin Holland, an inmate at Macon State Prison (“MSP”), has 

filed a pro se civil rights complaint under 42 U.S.C. § 1983 (ECF No. 1).  In addition to 

his original complaint, Plaintiff has filed a motion to proceed in forma pauperis (ECF No. 

2), a supplement (ECF No. 6), a “motion to obtain federal relief from delib[e]rate 

indifference and ret[a]l[i]ation,” (ECF No. 7), and a brief in support (ECF No. 8). 

Plaintiff’s motions are addressed below.  After conducting a preliminary review of 

Plaintiff’s complaint, supplement, and brief in support, the undersigned will permit 

Plaintiff’s claims against Defendants Dr. Robinson, Dr. Fye, and Warden Gregory 

McLaughlin to go forward for further factual and legal development.  It is 

RECOMMENDED, however, that Plaintiff’s claims against the Georgia Department of 

Corrections, unknown medical and dental providers for MSP, Phoebe Sumter Medical 
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Center, and Dr. Barbara Dalrymple be DISMISSED from this action.  The dismissal of 

the unknown medical and dental providers for MSP and Phoebe Sumter shall be without 

prejudice. 

I.  Pending Motions 

 A.  Motion for Leave to Proceed In Forma Pauperis 

 Plaintiff seeks leave to proceed without prepayment of the filing fee (ECF No. 2).  

Based on Plaintiff’s financial information, the Court finds that Plaintiff is unable to prepay 

the fee.  His motion is thus GRANTED.  See 28 U.S.C. § 1915(b).  Plaintiff is 

nevertheless required to pay the full $350.00 filing fee, as is discussed below.  The Clerk 

is directed to send a copy of this Order to the Business Manager at Plaintiff’s place of 

incarceration.   

 B. “Motion to obtain federal relief from delib[e]rate indifference and 

ret[a]l[i]ation” 

  

 Plaintiff’s motion seeks “federal protection from the Department of Corrections,” 

appointment of counsel, and transfer to a “federal/min security prison.”  (ECF No. 7).  To 

the extent Plaintiff seeks “federal protection,” he has already filed this complaint under 

section 1983 and, as discussed below, some of his claims will be permitted to go forward.  

To the extent Plaintiff seeks appointment of counsel, his request is premature. Under 28 

U.S.C. § 1915(e)(1), the district court “may request an attorney to represent any person 

unable to afford counsel.”  However, there is “no absolute constitutional right to the 

appointment of counsel” in a section 1983 lawsuit.  Poole v. Lambert, 819 F.2d 1025, 

1028 (11th Cir. 1987) (citations omitted).  “The appointment of counsel is instead a 
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privilege that is justified only be exceptional circumstances, such as where the facts and 

legal issues are so novel or complex as to require the assistance of a trained practitioner.”  

Id. at 1028.  The instant action does not appear to present exceptional circumstances 

justifying appointment of counsel.  See Sims v. Nguyen, 403 F. App’x 410, 414 (11th Cir. 

2010) (affirming district court’s denial of counsel where prisoner’s claims were “relatively 

straightforward, involving incidents of which [prisoner] had first-hand knowledge”).   

Finally, to the extent Plaintiff seeks to be transferred to a “federal/min security prison,” he 

seeks relief that this Court not empowered to grant.  Meachum v. Fano, 427 U.S. 215, 

224-25 (1976).  Accordingly, Plaintiff’s motion is DENIED. 

II.  Standard of Review 

Pursuant to 28 U.S.C. § 1915A(a), a federal court is required to conduct an initial 

screening of a prisoner complaint that “seeks redress from a governmental entity or officer 

or employee of a governmental entity.”  Section 1915A(b) requires a federal court to 

dismiss a prisoner complaint that is: (1) “frivolous, malicious, or fails to state a claim upon 

which relief may be granted”; or (2) “seeks monetary relief from a defendant who is 

immune from such relief.”   

A claim is frivolous when it appears from the face of the complaint that the factual 

allegations are “clearly baseless” or that the legal theories are “indisputably meritless.” 

Carroll v. Gross, 984 F.2d 392, 393 (11th Cir. 1993).  A complaint fails to state a claim 

when it does not include “enough factual matter (taken as true)” to “give the defendant 

fair notice of what the . . . claim is and the grounds upon which it rests[.]” Bell Atlantic 

Case 5:16-cv-00331-TES-MSH   Document 9   Filed 03/31/17   Page 3 of 14



4 
 

Corp. v. Twombly, 550 U.S. 544, 555-56 (2007) (noting that “[f]actual allegations must 

be enough to raise a right to relief above the speculative level,” and that the complaint 

“must contain something more . . . than  a statement of facts that merely creates a 

suspicion [of] a legally cognizable right of action”) (internal quotations and citations 

omitted); see also Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (explaining that 

“threadbare recitals of the elements of a cause of action, supported by mere conclusory 

statements, do not suffice”).  

In making the above determinations, all factual allegations in the complaint must 

be viewed as true.  Brown v. Johnson, 387 F.3d 1344, 1347 (11th Cir. 2004).  

Moreover, “[p]ro se pleadings are held to a less stringent standard than pleadings drafted 

by attorneys and will, therefore, be liberally construed.”  Tannenbaum v. United States, 

148 F.3d 1262, 1263 (11th Cir. 1998).   

 In order to state a claim for relief under section 1983, a plaintiff must allege that: 

(1) an act or omission deprived him of a right, privilege, or immunity secured by the 

Constitution or a statute of the United States; and (2) the act or omission was committed 

by a person acting under color of state law.  Hale v. Tallapoosa County, 50 F.3d 1579, 

1581 (11th Cir. 1995).  If a litigant cannot satisfy these requirements, or fails to provide 

factual allegations in support of his claim or claims, then the complaint is subject to 

dismissal.  See Chappell v. Rich, 340 F.3d 1279, 1282-84 (11th Cir. 2003) (affirming the 

district court’s dismissal of a section 1983 complaint because the plaintiffs factual 

allegations were insufficient to support the alleged constitutional violation).  See also 28 

Case 5:16-cv-00331-TES-MSH   Document 9   Filed 03/31/17   Page 4 of 14



5 
 

U.S.C. § 1915A(b) (dictating that a complaint, or any portion thereof, that does not pass the 

standard in section 1915A “shall” be dismissed on preliminary review). 

III.  Plaintiff’s Complaint 

 A.  Background 

 Plaintiff states that he is 62 years of age and has many health issues, including 

Hepatitis C, hypoglycemia, h-pylori bacteria in his stomach, and cancer.  Plaintiff alleges 

multiple instances of inadequate medical care by the Defendants, dating back to 2004.  In 

particular, he alleges the following:  

 (1) Since January 2016, Doctor Robinson has been unresponsive to 

Plaintiff’s need for dental care.  As a result of this lack of care, Plaintiff has 

experienced a great deal of pain, “bad acid reflux,” and difficulty eating.  (ECF No. 

8 at 3).  

 

 (2) For the past two years, Dr. Fye has denied Plaintiff a new drug for 

Hepatitis-C that has a 96% cure rate.  Id. at 7. 

 

 (3) Warden Gregory McLaughlin is aware of Plaintiff’s need for dental and 

medical treatment, via grievances, yet he refuses to help Plaintiff.  Moreover, 

Plaintiff complains that on March 3, 2016, he sustained a “violent head injury” 

when he struck his head on a steel locker box, whose placement was defective; that 

his cell alarm button was nonfunctional so Plaintiff could not summon help; and that 

Plaintiff was denied transport to the Phoebe Sumter Medical Center (“Phoebe 

Sumter”) by ambulance and was instead taken by two guards.  Plaintiff names 

Warden McLaughlin as the responsible Defendant for the dangerous cell, broken 

cell alarm button, and “violation of emergency transport.”  Id. at 11. 

 

  (4) The guards (not named as defendants) made a shackled Plaintiff walk 

unassisted across the dark parking lot of Phoebe Sumter, where Plaintiff fell after 

stepping into a hole.  Plaintiff complains that Phoebe Sumter negligently failed to 

maintain its parking lot, which caused Plaintiff to fall and seriously injure his 

forehead, shoulder, neck, lower back, hip, knee, and wrist.  Plaintiff also takes 

issue with the treatment he received at Phoebe Sumter, claiming doctors there failed 

to administer certain necessary tests. 
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 (5) Plaintiff learned in 2009 that Dr. Barbara Dalrymple “concealed” an 

“extremely high P.S.A. count in the blood work of Plaintiff’s medical record for a 

period of at least 5 y[ears], which was not treated.”  Id. at 14.  

 

 Plaintiff names the following Defendants:  (1) Dr. Fye, MSP; (2) Dr. Robinson, 

MSP; (3) Gregory McLaughlin, Warden at MSP; (4) the Georgia Department of 

Corrections (“GDOC”); (5) unknown medical and dental providers for MSP; (6) Phoebe 

Sumter (whom Plaintiff appears to suggest has a contract with MSP); and (7) Dr. Barbara 

Dalrymple. 

 B.  Discussion 

  1.  Dismissed Defendants 

   a.  GDOC 

  The GDOC may not be sued under section 1983.  The doctrine of sovereign 

immunity bars claims against states and their agencies.  See Manders v. Lee, 338 F.3d 

1304, 1308 (11th Cir. 2003) (It is “well-settled that Eleventh Amendment immunity bars 

suits brought in federal court when the State itself is sued and when an ‘arm of the State’ 

is sued.”); Stevens v. Gay, 864 F.2d 113, 115 (11th Cir. 1989) (citing Alabama v. Pugh, 

438 U.S. 781, 782 (1978) (“The Eleventh Amendment bars this action against the 

Georgia Department of Corrections”)).  Accordingly, it is RECOMMENDED that the 

GDOC be DISMISSED as a Defendant. 

   b.  Unknown Medical and Dental Providers for MSP 

 Plaintiff also sues unknown medical and dental providers for MSP.  “As a general 

matter, fictitious-party pleading is not permitted in federal court.” Richardson v. Johnson, 
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598 F.3d 734, 738 (2010) (per curiam).  Plaintiff must provide either the names of the 

proposed Defendants or provide descriptions so specific that the Defendants can be 

identified and personally served. As it currently stands, Plaintiff’s description of the 

unknown medical and dental providers for MSP is “insufficient to identify the 

[D]efendant[s].”  Richardson, 598 F.3d at 738.  It is therefore RECOMMENDED that 

said unknown medical and dental providers for MSP be DISMISSED without prejudice 

from this action.  If Plaintiff later learns the names of these entities during discovery, he 

may move to amend and seek to add them as parties at that time.  

   c.  Phoebe Sumter 

 It is unclear whether Phoebe Sumter acted under “color of state law” with regard to 

the alleged misconduct.  Plaintiff indicates, however, that a contract between Phoebe 

Sumter and MSP may exist.  Even if this Court characterizes Phoebe Sumter as a state 

actor, however, Plaintiff has not alleged a colorable federal claim against it.  Plaintiff’s 

fall was certainly unfortunate, but there is no suggestion that Phoebe Sumter’s conduct was 

more than mere negligence.  Negligence is not actionable under section 1983, but only in 

a lawsuit filed in the Georgia state courts.  Daniels v. Williams, 474 U.S. 327, 328 (1986).  

Plaintiff also fails to allege that Phoebe Sumter was “deliberately indifferent” to his 

medical needs, which would be necessary for Plaintiff to state a constitutional claim for 

denial of medical care.  In addition, Phoebe Sumter cannot be held liable because of the 

actions of its medical personnel.  Respondeat superior claims are not cognizable under 

section 1983.  Rogers v. Evans, 792 F. 2d 1052 (11th Cir. 1986). 
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 District courts do have supplemental jurisdiction over all other claims, including 

state law claims, “that are so related to claims in the action within such original 

jurisdiction that they form part of the same case or controversy under Article III of the 

United States Constitution.” 28 U.S.C. § 1367(a). However, a district court “may decline 

to exercise supplemental jurisdiction over a claim under [28 U.S.C. § 1367(a) ] if . . . the 

district court has dismissed all claims over which it has original jurisdiction[.]” 28 U.S.C. 

§ 1367(c)(3). Here, Plaintiff’s claims against Phoebe Sumter do not arise out of the same 

common nucleus of facts as any of his surviving federal claims. Accordingly, it is 

RECOMMENDED that Plaintiff’s claims against Phoebe Sumter be DISMISSED 

without prejudice to his ability to bring negligence claims in state court. 

   d.  Dr. Barbara Dalrymple 

Plaintiff’s complaint against Dr. Barbara Dalrymple involves conduct occurring 

2004-2009.  The length of the statute of limitations for filing a section 1983 claim is 

controlled by state law.  Wilson v. Garcia, 471 U.S. 261 (1985).  In Georgia, the proper 

limitations period for a section 1983 claim is the two-year period prescribed for personal 

injury claims in O.C.G.A. § 9-3-33.  Williams v. City of Atlanta, 794 F.2d 624, 626 (11th 

Cir. 1986).  Although state law determines the applicable statute of limitations period for 

claims under section 1983, federal law determines the date of accrual.  Rozar v. Mullis, 85 

F.3d 556, 561 (11
th

 Cir. 1996).  Under section 1983, a claim accrues when the plaintiff 

knows or has reason to know that he was injured, and he is or should be aware who injured 

him.  Id. at 562; Mullinax v. McElhenney, 817 F.2d 711, 716 (11th Cir.1987).  Plaintiff 

Case 5:16-cv-00331-TES-MSH   Document 9   Filed 03/31/17   Page 8 of 14



9 
 

did not file the instant lawsuit until July 2016, over six years after he knew of the alleged 

injury he states he discovered in 2009.  Because Plaintiff failed to file his complaint within 

two years after June 1999, his claim is barred on its face by the statute of limitations.  It is 

thus RECOMMENDED that Dr. Barbara Dalrymple be DISMISSED as a Defendant in 

this action.  

  2.  Remaining Defendants 

 With respect to the remaining Defendants, Dr. Robinson, Dr. Fye, and Warden 

McLaughlin, the undersigned finds that Plaintiff has, for purposes of this initial review, 

stated colorable claims.  

IV.  Summary 

 For the reasons stated herein, it is now ORDERED that service be made on 

Defendants Dr. Robinson, Dr. Fye, and Warden McLaughlin, and that they file an answer, 

or such other response as may be appropriate under Rule 12 of the Federal Rules of Civil 

Procedure, 28 U.S.C. § 1915, and the Prison Litigation Reform Act.  Defendants are also 

reminded of the duty to avoid unnecessary service expenses, and of the possible imposition 

of expenses for failure to waive service pursuant to Rule 4(d).  It is also 

RECOMMENDED that Plaintiff’s claims against the Georgia Department of Corrections, 

unknown medical and dental providers for MSP, Phoebe Sumter Medical Center, and Dr. 

Barbara Dalrymple be DISMISSED from this action.  The dismissal of the unknown 

medical and dental providers for MSP and Phoebe Sumter shall be without prejudice.  

 Pursuant to 28 U.S.C. § 636(b)(1), the parties may serve and file written objections 
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to this Recommendation, or seek an extension of time to file objections, WITHIN 

FOURTEEN (14) DAYS after being served with a copy thereof.  The District Judge shall 

make a de novo determination as to those portions of the Recommendation to which 

objection is made; all other portions of the Recommendation may be reviewed by the 

District Judge for clear error.  The parties are hereby notified that, pursuant to Eleventh 

Circuit Rule 3-1, “[a] party failing to object to a magistrate judge’s findings or 

recommendations contained in a report and recommendation in accordance with the 

provisions of 28 U.S.C. § 636(b)(1) waives the right to challenge on appeal the district 

court’s order based on unobjected-to factual and legal conclusions if the party was 

informed of the time period for objecting and the consequences on appeal for failing to 

object. In the absence of a proper objection, however, the court may review on appeal for 

plain error if necessary in the interests of justice.” 

DUTY TO ADVISE OF ADDRESS CHANGE 

During the pendency of this action, all parties shall at all times keep the Clerk of this 

Court and all opposing attorneys and/or parties advised of their current address.  Failure to 

promptly advise the Clerk of any change of address may result in the dismissal of a party’s 

pleadings. 

 DUTY TO PROSECUTE ACTION 

Plaintiff must diligently prosecute his complaint or face the possibility that it will be 

dismissed under Rule 41(b) of the Federal Rules of Civil Procedure for failure to prosecute.  

Defendants are advised that they are expected to diligently defend all allegations made 
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against them and to file timely dispositive motions as hereinafter directed.  This matter 

will be set down for trial when the Court determines that discovery has been completed and 

that all motions have been disposed of or the time for filing dispositive motions has passed.  

FILING AND SERVICE OF MOTIONS, PLEADINGS, DISCOVERY AND 

CORRESPONDENCE 

It is the responsibility of each party to file original motions, pleadings, and 

correspondence with the Clerk of Court.  A party need not serve the opposing party by 

mail if the opposing party is represented by counsel.  In such cases, any motions, 

pleadings, or correspondence shall be served electronically at the time of filing with the 

Court. If any party is not represented by counsel, however, it is the responsibility of each 

opposing party to serve copies of all motions, pleadings, and correspondence upon the 

unrepresented party and to attach to said original motions, pleadings, and correspondence 

filed with the Clerk of Court a certificate of service indicating who has been served and 

where (i.e., at what address), when service was made, and how service was accomplished 

(i.e., by U.S. Mail, by personal service, etc.).  

 DISCOVERY 

Plaintiff shall not commence discovery until an answer or dispositive motion has 

been filed on behalf of the defendants from whom discovery is sought by the plaintiff.  

The Defendants shall not commence discovery until such time as an answer or dispositive 

motion has been filed.  Once an answer or dispositive motion has been filed, the parties 

are authorized to seek discovery from one another as provided in the Federal Rules of Civil 
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Procedure.  The deposition of the Plaintiff, a state/county prisoner, may be taken at any 

time during the time period hereinafter set out provided prior arrangements are made with 

his custodian.  Plaintiff is hereby advised that failure to submit to a deposition may 

result in the dismissal of his lawsuit under Rule 37 of the Federal Rules of Civil 

Procedure.  

IT IS HEREBY ORDERED that discovery (including depositions and the service of 

written discovery requests) shall be completed within 90 days of the date of filing of an 

answer or dispositive motion by the defendant (whichever comes first) unless an extension 

is otherwise granted by the court upon a showing of good cause therefor or a protective 

order is sought by the defendants and granted by the court.  This 90-day period shall run 

separately as to Plaintiff and each Defendant beginning on the date of filing of each 

Defendant’s answer or dispositive motion (whichever comes first). The scheduling of a 

trial may be advanced upon notification from the parties that no further discovery is 

contemplated or that discovery has been completed prior to the deadline. 

Discovery materials shall not be filed with the Clerk of Court.  No party shall be 

required to respond to any discovery not directed to him/her or served upon him/her by 

the opposing counsel/party.  The undersigned incorporates herein those parts of the 

Local Rules imposing the following limitations on discovery:  except with written 

permission of the court first obtained, INTERROGATORIES may not exceed 

TWENTY-FIVE (25) to each party, REQUESTS FOR PRODUCTION OF DOCUMENTS AND 

THINGS under Rule 34 of the FEDERAL RULES OF CIVIL PROCEDURE may not exceed 
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TEN (10) requests to each party, and REQUESTS FOR ADMISSIONS under Rule 36 of the 

FEDERAL RULES OF CIVIL PROCEDURE may not exceed FIFTEEN (15) requests to each 

party.  No party shall be required to respond to any such requests which exceed these 

limitations.  

 REQUESTS FOR DISMISSAL AND/OR JUDGMENT 

The Court shall not consider requests for dismissal of or judgment in this action, 

absent the filing of a motion therefor accompanied by a brief/memorandum of law citing 

supporting authorities.  Dispositive motions should be filed at the earliest time possible, 

but in any event no later than one hundred-twenty (120) days from when the discovery 

period begins, unless otherwise directed. 

 DIRECTIONS TO CUSTODIAN OF PLAINTIFF 

In accordance with the Prison Litigation Reform Act, Plaintiff’s custodian is hereby 

directed to remit to the Clerk of this Court each month twenty percent (20%) of the 

preceding month’s income credited to Plaintiff’s inmate account until the $350.00 filing 

fee has been paid in full, provided the amount in the account exceeds $10.00.  Transfers 

from Plaintiff’s account shall continue until the entire filing fee has been collected, 

notwithstanding the earlier dismissal of Plaintiff’s lawsuit. 

 PLAINTIFF’S OBLIGATION TO PAY FILING FEE 

If Plaintiff is hereafter released from custody, he shall remain obligated to pay any 

remaining balance due of the above filing fee; Plaintiff shall continue to remit monthly 

payments as required by the Prison Litigation Reform Act.  Collection from Plaintiff of 
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any balance due by any means permitted by law is hereby authorized in the event Plaintiff 

fails to remit payments. 

SO ORDERED AND RECOMMENDED, this 31st day of March, 2017. 

 

      /s/ Stephen Hyles      

      UNTED STATES MAGISTRATE JUDGE 
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