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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

MACON DIVISION 
 

TERYL ANTION FOUNTAIN, : 
 : 
 Plaintiff, : 
  : 
 v. : No. 5:16-cv-507-MTT-CHW 
 : 
NANCY A. BERRYHILL, : Social Security Appeal 
Acting Commissioner of Social Security, : 
 : 
 Defendant. : 
  : 
 

REPORT AND RECOMMENDATION 

 This is a review of a final decision of the Commissioner of Social Security denying 

Plaintiff Teryl Antion Fountain’s application for benefits. Because the ALJ failed to consider 

whether Plaintiff was disabled for a closed period, it is RECOMMENDED that Plaintiff’s case 

be REMANDED to the Commissioner for a reevaluation of the evidence. 

BACKGROUND 

 Plaintiff applied for period of disability benefits, disability insurance benefits (“DIB”), 

and supplemental security income benefits (“SSI”) on October 16, 2012, alleging disability as of 

February 18, 2012, when Plaintiff was involved in a motor vehicle accident. (Doc. 15, p. 1). 

Plaintiff claims to have suffered, in particular, from severe lower back pain during the alleged 

period of disability. See (R. 196, 310). The record shows that, as early as March 2012, treating 

medical sources recommended that Plaintiff undergo a lumbar decompression and fusion 

surgery. See, e.g., (R. 196–99). That surgery did not occur until December 2014, (R. 286, 290), 

but the record suggests that when it occurred, it resulted in substantial improvement to Plaintiff’s 

condition. See, e.g., (R. 226). 
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 The administrative law judge (“ALJ”) who reviewed Plaintiff’s case placed great 

emphasis on Plaintiff’s post-surgical improvement in finding that Plaintiff was not disabled 

within the meaning of the Social Security Act. The ALJ appears not to have adequately 

considered, however, whether Plaintiff was disabled for a closed period during the time prior to 

his post-surgical improvement. In this regard, the ALJ erred in failing to weigh the opinion of 

Dr. Syed Baber, a consulting physician whose opinion may support the conclusion that Plaintiff 

was disabled for a closed period prior to his post-surgical improvement. Accordingly, it is 

recommended that this case remanded to the Commissioner for a reevaluation of the evidence, 

and for a reassessment of whether Plaintiff is entitled to benefits for a closed period of disability. 

STANDARD OF REVIEW 

Judicial review of a decision of the Commissioner of Social Security is limited to a 

determination of whether that decision is supported by substantial evidence, as well as whether 

the Commissioner applied the correct legal standards. Winschel v. Comm’r of Soc. Sec., 631 F.3d 

1176, 1178 (11th Cir. 2011). “Substantial evidence” is defined as “more than a scintilla,” and as 

“such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.” 

Id. The Eleventh Circuit has explained that reviewing courts may not decide the facts anew, 

reweigh the evidence, or substitute their judgment for that of the Commissioner. Id. Rather, if the 

Commissioner’s decision is supported by substantial evidence, the decision must be affirmed 

even if the evidence preponderates against it. 

EVALUATION OF DISABILITY 

Social Security claimants are “disabled” if they are unable to engage in any substantial 

gainful activity by reason of any medically determinable physical or mental impairment which 
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can be expected to result in death, or which has lasted or can be expected to last for a continuous 

period of not less than 12 months. 42 U.S.C. § 423(d)(1)(A). 

 The Social Security Regulations outline a five-step sequential evaluation process for 

determining whether a claimant is disabled: “(1) whether the claimant is currently engaged in 

substantial gainful activity; (2) whether the claimant has a severe impairment or combination of 

impairments; (3) whether the impairment meets or equals the severity of the specified 

impairments in the Listing of impairments; (4) based on a residual functional capacity (“RFC”) 

assessment, whether the claimant can perform any of his or her past relevant work despite the 

impairment; and (5) whether there are significant numbers of jobs in the national economy that 

the claimant can perform given the claimant’s RFC, age, education, and work experience.” 

Winschel, 631 F.3d at 1178 (11th Cir. 2011) (citing 20 C.F.R. §§ 404.1520(a)(4)(i)-(v); 

416.920(a)(4)(i)-(v)). 

MEDICAL RECORD 

 In February 2012, Plaintiff sought treatment at the Coliseum Medical Center for severe 

lower back pain following a motor vehicle accident. (R. 179, 188). The record lists lumbar 

radiculopathy, disc lumbago, and a hip sprain as likely diagnoses. (R. 180). Plaintiff sat for a CT 

scan based on the possibility of a lumbar vertebra fracture, but the CT scan revealed “[n]o 

evidence of acute fracture,” and instead showed mild disc bulging at the L3-4 and L5-S1 levels, 

as well as minimal spondylolisthesis at the L5-S1 level. (R. 185). 

 Plaintiff’s pain persisted, and in March 2012, based on the results of a lumbar-spine MRI, 

Dr. Hugh Smisson recommended a decompression and fusion procedure. (R. 196–99). That 

surgery, which Dr. Smisson performed, did not occur until December 2014. (R. 286, 290). In a 
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pre-operation report, Dr. Smisson noted that Plaintiff was experiencing pain in both his back and 

legs and that Plaintiff’s pain was “excruciating.” (R. 286). 

 Prior to Plaintiff’s surgery, in November 2013, Plaintiff sat for a consultative 

examination with Dr. Syed Baber. (R. 204–06). Dr. Baber reviewed images of Plaintiff’s spine, 

which he concluded showed “bilateral pars defect at L5 with minimal spondylolisthesis of L5 on 

S1,” “mild-to-moderate posterior lateral encroachment on the spinal canal by hypertrophic 

changes associated with pars defect in L5-S1 facet joints,” “multilevel mild disc bulging,” and 

“a considerable amount of arthritis and anterolisthesis.” (R. 206). Dr. Baber also performed a 

range of motion examination, noting that Plaintiff had movement limitations in his back and legs, 

as well as poor balance and a staggering gait. (R. 205–09). As to Plaintiff’s back problems, 

Dr. Baber concluded that Plaintiff “does have a viable allegation,” and he stated: “In my medical 

opinion, this is an impediment [to] this patient’s abilities to work.” (R. 205–06). Dr. Baber also 

noted that Plaintiff reported neck pain, and Dr. Baber stated that Plaintiff “does have an issue 

with this allegation.” (R. 206). 

 Also in the period prior to his surgery, Plaintiff continued to receive treatment from 

Dr. Smisson and also from Dr. Timothy Graves, a primary care physician. Records from both 

sources suggest that Plaintiff was taking medication and participating in physical therapy in an 

unsuccessful attempt to manage his pain. (R. 230, 242, 288). 

 Shortly after his surgery on December 2, 2014, Plaintiff underwent a successful wound-

drainage procedure. (R. 271–73). Records from mid-December suggest notable improvement as 

a result of the surgery, (R. 277), and in January 2015 Dr. Smisson remarked that Plaintiff’s pain 

was “almost completely gone.” (R. 226). 
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 On April 30, 2015, Dr. Smisson completed a questionnaire and medical source statement 

indicating that Plaintiff continued to suffer from lumbar stenosis and instability, as well as 

degenerative disc disease. (R. 300). Dr. Smisson suggested that Plaintiff could only stand and/or 

walk for less than 2 hours during an 8-hour workday, would need to alternate periodically 

between sitting and standing, could only occasionally lift 20 pounds, could frequently lift 10 

pounds, and was limited in his ability to push and/or pull with both his upper and lower 

extremities. (R. 302–05). 

DISABILITY EVALUATION IN PLAINTIFF’S CASE 

 Following the five-step sequential evaluation procedure, the reviewing ALJ made the 

following findings in Plaintiff’s case. At step one, the ALJ found that Plaintiff had not engaged 

in substantial gainful activity since his alleged onset date of February 18, 2012. (R. 17). At step 

two, the ALJ found that Plaintiff had the following severe impairments: “degenerative disc 

disease of the lumbar spine with bilateral pars defects at L5, grade 1 L5-S1 anterolithesis and 

radiculopathy status post lumbar decompression and fusion, and hypertension.” (R. 17). The ALJ 

also found that Plaintiff suffered from the non-severe impairment of chronic pain syndrome. 

(R. 18). At step three, the ALJ found that Plaintiff’s impairments did not meet or equal any of the 

impairments listed in 20 C.F.R. Part 404, Subpart P, Appendix 1. (R. 18). Therefore, the ALJ 

assessed Plaintiff’s RFC and found that Plaintiff could perform light work, with the following 

exceptions:  

He is limited to lifting and/or carrying 20 pounds occasionally and 10 pounds 

frequently. He can occasionally perform climbing ramps or stairs and 

occasionally perform balancing, stooping, kneeling, crouching, or crawling. He 

should never climb ladders, ropes, or scaffolds. He should avoid concentrated 

exposure or hazards such as unprotected heights. 

(R. 18) 

Case 5:16-cv-00507-MTT-CHW   Document 17   Filed 01/12/18   Page 5 of 9



6 
 

 Based on this RFC finding, the ALJ found at step four that Plaintiff could not perform his 

past relevant work as a brick mason helper. (R. 23). At step five, the ALJ found that Plaintiff 

could adjust to other work such as ticket taker, garment sorter, parking lot attendant, ticket 

checker, taper printed circuit layout, and surveillance system monitor. (R. 25). Therefore, the 

ALJ found that Plaintiff was not disabled within the meaning of the Social Security Act. 

ANALYSIS 

 It is the duty of a reviewing ALJ to “state with particularity the weight given to different 

medical opinions and the reasons therefore.” Winschel v. Comm’r, 631 F.3d 1176, 1179 (11th 

Cir. 2011). “In the absence of such a statement, it is impossible for a reviewing court to 

determine whether the ultimate decision on the merits … is rational and supported by substantial 

evidence.” Id. In this case, the ALJ’s failure to state with particularity the weight given to the 

opinion of Dr. Syed Baber, an examining physician, requires a limited remand. 

 Plaintiff argues that the ALJ erred in her assessment of the opinion of Dr. Baber, as well 

as of the opinion of Dr. Hugh Smisson, a treating neurologist. Plaintiff also argues that the ALJ 

erred in discounting Plaintiff’s credibility. Plaintiff draws no distinction in time, and therefore 

appears to argue for disability from February 18, 2012, his alleged onset date, through August 

21, 2015, the date of the ALJ’s opinion.  

Substantial evidence supports the ALJ’s determination that Plaintiff’s functional capacity 

improved following his lumbar decompression and fusion surgery on December 2, 2014. In 

particular, records from both December 2014 (R. 271–73) and January 2015 (R. 226) support the 

ALJ’s conclusion that Plaintiff’s subjective symptoms of pain improved. The January 2015 

record from Dr. Smisson, in particular, expressly states that Plaintiff’s pain was “almost 

completely gone.” (R. 226). 
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 These same medical records also support the ALJ’s decision to discount Dr. Smisson’s 

April 2015 medical source statement, as well as Plaintiff’s own hearing testimony. As noted by 

the ALJ, many of the functional limitations proposed by Dr. Smisson in his medical source 

statement are inconsistent with the improvement noted by Dr. Smisson in his post-surgical 

treatment notes. (R. 22). Moreover, Dr. Smisson’s medical source statement contains little basis 

for its proposed functional limitations apart from general diagnoses of “lumbar stenosis” and 

“lumbar instability.” In other words, Dr. Smisson’s medical source statement is, to a large extent, 

conclusory. See, e.g., Phillips v. Barnhart, 357 F.3d 1232, 1240–41 (11th Cir. 2004) (noting that 

good cause to discount a treating physician’s opinion exists when (1) the physician’s opinion is 

not bolstered by the evidence, (2) the evidence supports a contrary finding, or (3) the opinion is 

conclusory or inconsistent with the physician’s own medical records). With regard to Plaintiff’s 

credibility, while Plaintiff testified that his post-surgical improvement was transient, (R. 320–

21), no medical evidence supports Plaintiff’s testimony. (R. 23). See Foote v. Chater, 67 F.3d 

1553, 1561–62 (11th Cir. 1995) (“A clearly articulated credibility finding with substantial 

supporting evidence in the record will not be disturbed by a reviewing court”). 

 Although the record supports the ALJ’s conclusion that Plaintiff was not disabled during 

the period after his December 2014 surgery, the ALJ appears not to have adequately considered 

whether Plaintiff was disabled during the prior closed period. The ALJ’s opinion places great 

emphasis on Plaintiff’s post-surgical improvement, as indicated by statements such as the 

following: 

 “[S]tatus post-surgery, his treating orthopedist noted that his fusion looked very 

good and his pain was really almost completely gone, which suggests his 

impairment improved with treatment and medication.” 
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 [T]he claimant has not been seen for treatment even at the emergency room since 

his surgery.” 

 “[A]fter his surgery, [claimant] stated that he could lift and/or carry 20 pounds.” 

(R. 23) 

The ALJ appears to have disregarded pre-surgical records from Dr. Smisson and Dr. Timothy 

Graves that suggest Plaintiff was unable to manage his pre-surgical pain with medication or other 

forms of conservative treatment. (R. 230, 242, 288). Further, and more importantly, the ALJ 

failed to explain what weight she assigned to Dr. Baber’s November 2013 consultative 

examination report. Dr. Baber’s opinion states: 

Back problems, the patient does have a viable allegation. He has got considerable 

amount of arthritis and anterolisthesis and pars defects noted on imaging from the 

past. Furthermore, there was spondylolisthesis noted on the current imaging. 

Furthermore, the patient has a loss of range of motion on physical examination 

with a positive straight leg raising on the supine position. In my medical opinion, 

this is an impediment in this patient’s abilities to work. Furthermore, the patient 

states that he has pain in his neck, although there was no loss of range of motion 

on physical examination, there was no tenderness also noted. I believe, at this 

time, this patient does have an issue with this allegation. 

(R. 205–06) 

 This statement by Dr. Baber might be read as supporting disability, as Plaintiff suggests, 

(Doc. 13, p. 4), or it might be read as showing that Dr. Baber “simply stated Plaintiff’s condition 

was an impediment to work activity,” as the Commissioner argues. (Doc. 15, p. 11). These 

arguments, though, in effect ask the Court to weigh Dr. Baber’s opinion in the first instance. 

 Because it is the Commissioner’s duty to weigh the evidence, and because Dr. Baber’s 

opinion could, if credited, be read to support Plaintiff’s entitlement to a closed period of 

disability, Plaintiff’s case should be remanded to the Commissioner for a weighing of the 
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evidence. Winschel, 631 F.3d at 1179. On remand, the Commissioner should assess whether 

Plaintiff was disabled for a closed period at any time between his February 18, 2012 alleged 

onset date and his post-surgical improvement stemming from a December 2, 2014 lumbar 

decompression and fusion procedure. The Commissioner should, in particular, explain the weight 

accorded to the November 2013 opinion of Dr. Syed Baber. 

CONCLUSION 

 After a careful review of the record, it is RECOMMENDED that Plaintiff’s case be 

REMANDED to the Commissioner. Pursuant to 28 U.S.C. § 636(b)(1), the parties may serve 

and file written objections to this Recommendation, or seek an extension of time to file 

objections, WITHIN FOURTEEN (14) DAYS after being served with a copy thereof. The 

District Judge shall make a de novo determination of those portions of the Recommendation to 

which objection is made. All other portions of the Recommendation may be reviewed for clear 

error. The parties are further notified that, pursuant to Eleventh Circuit Rule 3-1, “[a] party 

failing to object to a magistrate judge’s findings or recommendations contained in a report and 

recommendation in accordance with the provisions of 28 U.S.C. § 636(b)(1) waives the right to 

challenge on appeal the district court’s order based on unobjected-to factual and legal 

conclusions if the party was informed of the time period for objecting and the consequences on 

appeal for failing to object. In the absence of a proper objection, however, the court may review 

on appeal for plain error if necessary in the interests of justice.” 

SO RECOMMENDED, this 11th day of January, 2018. 
 
 
     s/ Charles H. Weigle_________   

      Charles H. Weigle     
      United States Magistrate Judge 

Case 5:16-cv-00507-MTT-CHW   Document 17   Filed 01/12/18   Page 9 of 9


		Superintendent of Documents
	2018-02-16T16:17:14-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




