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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

MACON DIVISION 
 

GEORGE BATTIE WOOD, : 
 : 
 Plaintiff, : 
 : 
 v. :  No. 5:16-cv-00551-CAR-CHW 
  : 
NANCY A. BERRYHILL, :   Social Security Appeal 
Acting Commissioner of Social Security, : 
 : 

 Defendant. : 
 : 

REPORT AND RECOMMENDATION 

 Before the Court is Plaintiff George Wood’s complaint for judicial review of the final 

decision of the Commissioner of Social Security denying Plaintiff’s application for disability 

insurance benefits (“DIB”). Because the Appeals Council properly declined to review the new 

records Plaintiff submitted, and because the ALJ’s residual function capacity (“RFC”) finding is 

supported by substantial evidence, it is RECOMMENDED that the Commissioner’s decision be 

AFFIRMED. 

 Plaintiff protectively filed his application on December 9, 2011, alleging an initial onset 

date of February 16, 2010. (R. 161-62). Plaintiff’s application was denied initially and on 

reconsideration, and Plaintiff requested a hearing before the ALJ. (R. 82-84, 89-91). Following 

the hearing, the Administrative Law Judge (“ALJ”) denied Plaintiff’s application on June 24, 

2015. (R. 19-37). Plaintiff requested that the Appeals Council review the ALJ’s decision and 

Plaintiff submitted additional evidence for the Appeals Council to review. (R. 15-16, 568-585). 

The Appeals Council denied Plaintiff’s request to review the ALJ’s opinion. (R. 1-7). 

Accordingly, Plaintiff’s claim is now ripe before this Court.  
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STANDARD OF REVIEW 

Judicial review of a decision of the Commissioner of Social Security is limited to a 

determination of whether that decision is supported by substantial evidence, as well as whether 

the Commissioner applied the correct legal standards. Winschel v. Comm’r of Soc. Sec., 631 F.3d 

1176, 1178 (11th Cir. 2011). “Substantial evidence” is defined as “more than a scintilla,” and as 

“such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.” 

Id. The Eleventh Circuit has explained that reviewing courts may not decide the facts anew, 

reweigh the evidence, or substitute their judgment for that of the Commissioner. Id. Rather, if the 

Commissioner’s decision is supported by substantial evidence, that decision must be affirmed 

even if the evidence preponderates against it. 

EVALUATION OF DISABILITY 

Social Security claimants are “disabled” if they are unable to engage in any substantial 

gainful activity by reason of any medically determinable physical or mental impairment which 

can be expected to result in death or which has lasted or can be expected to last for a continuous 

period of not less than 12 months. 42 U.S.C. § 423(d)(1)(A). 

 The Social Security Regulations outline a five-step sequential evaluation process for 

determining whether a claimant is disabled: “(1) whether the claimant is currently engaged in 

substantial gainful activity; (2) whether the claimant has a severe impairment or combination of 

impairments; (3) whether the impairment meets or equals the severity of the specified 

impairments in the Listing of impairments; (4) based on a residual functional capacity (“RFC”) 

assessment, whether the claimant can perform any of his or her past relevant work despite the 

impairment; and (5) whether there are significant numbers of jobs in the national economy that 

the claimant can perform given the claimant’s RFC, age, education, and work experience.” 
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Winschel, 631 F.3d at 1178 (11th Cir. 2011) (citing 20 C.F.R. §§ 404.1520(a)(4)(i)-(v); 

416.920(a)(4)(i)-(v)). 

DISABILITY EVALUATION IN THIS CASE 

a. Factual Background and Medical Evidence 

Plaintiff was born in 1952 and graduated from high school. (R. 19, 190). Plaintiff had 

worked as a press operator since 1975, and continued to work, on a limited basis, as an operator 

at the time of the hearing. (R. 25, 45). Plaintiff was examined by Dr. Timothy Graves in March 

of 2009. Dr. Graves assessed that Plaintiff suffered from diabetes, hypertension, and joint pain. 

(R. 380). In July, Dr. Graves noted that Plaintiff’s diabetes was doing well and that his blood 

sugar levels had improved. (R. 382). In November, Plaintiff’s diabetes and hypertension were 

both noted to be controlled, but Plaintiff did complain of pain with his toes. (R. 384). 

Plaintiff complained of chest pain and shortness of breath in February of 2010, and 

underwent a coronary triple artery bypass grafting. (R. 306, 386). Dr. Graves noted in May of 

2010 that Plaintiff was recovering well and that Plaintiff had no complaints of chest pain or 

edema. (R. 386). In November of 2010, Plaintiff complained that he had episodes of rapid heart 

rate and chest pain, although his diabetes and hypertension was under control. (R. 390). Plaintiff 

reported in January of 2011 that the palpitations were “currently resolved.” (R. 393).  

In March of 2011, and throughout 2011, Plaintiff complained of upper arm and shoulder 

pain, and in April of 2011, Dr. Graves diagnosed Plaintiff with bursitis. (R. 395-98, 401-02). 

Plaintiff still complained of shoulder pain in August of 2011, but Dr. Graves noted Plaintiff’s 

cardiologist gave Plaintiff a “great report” and that Plaintiff’s hyperlipidemia and hypertension 

were “doing well.” (R. 401). In December, Dr. Graves noted that Plaintiff complained that his 

shoulder pain “seems to be getting worse.” (R. 404).  
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Plaintiff began treatment with chiropractor Darryl Lee in November of 2011, and saw Dr. 

Lee numerous times in 2012. (R. 515-39, 548). By 2013, Dr. Lee reported that Plaintiff’s 

symptoms were decreasing and opined that Plaintiff should only continue the treatment plan as 

needed. (R. 500). Also in 2013, Dr. Lee completed a physical residual functional capacity 

(“RFC”) questionnaire. (R. 470). Dr. Lee stated that Plaintiff suffered from acute severe pain in 

his neck, back, hip, and thigh area. Id. Plaintiff was only able to sit and stand continuously for 

fifteen minutes, and was only able to walk for five minutes at a time. (R. 472). Dr. Lee’s opinion 

was guarded (R. 470), and Dr. Lee stated that Plaintiff would need to elevate his legs. (R. 473). 

Plaintiff continued to visit Dr. Lee in 2014 and 2015, and in October of 2014, Dr. Lee stated that 

Plaintiff was improving. (R. 485).  

Dr. Alton Greene performed a consultative examination in December of 2012. (R. 374-

79). Plaintiff was defined as a “well-nourished male” and Dr. Greene found that Plaintiff could 

move on and off the exam table without problems. (R. 375). There was no evidence of clubbing, 

cyanosis, or edema, and Plaintiff’s grip was 5/5. Id. Plaintiff used an assistive device, but Dr. 

Greene noted that Plaintiff did not require it for ambulation. (R. 375). A physical exam revealed 

that Plaintiff had a normal range of motion in his elbows, forearms, wrists, shoulders, hips, and 

knees. Id. Dr. Green concluded that Plaintiff had no physical, manipulative, visual, or 

communicative limitations. Id.  

Dr. Graves noted in 2012 that Plaintiff suffered from signs of positive edema in his 

extremities. (R. 410, 412, 421). Plaintiff also began to complain of neck and low back pain that 

appeared to be getting worse. (R. 411, 422). In December of 2012, Plaintiff denied any chest 

pain, leg edema, or palpitations. (R. 418). By April of 2013, Plaintiff complained of neck and 

lower back pain that was getting worse. (R. 461-62). Dr. Graves found that Plaintiff exhibited a 
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plus one edema and tenderness in his lumbar midline. (R. 462). During an examination in June of 

2014, Dr. Graves opined that Plaintiff’s bilateral pedal and pretibial edema was now plus three. 

(R. 465). Plaintiff was also diagnosed with restless leg syndrome. (R. 456).  

Dr. Graves ultimately referred Plaintiff to Dr. Dana Ellen of Mercer Medicine in March 

of 2015. (R. 557). Dr. Ellen performed a left heart catheterization, selective coronary 

angiography, and bypass graft angiography due to Plaintiff’s unstable angina. (R. 552). 

Plaintiff’s lower anterior descending (“LAD”) artery was occluded, there was a fifty percent 

stenosis in the first OMI, and a thirty percent stenosis in the distal right coronary artery. (R. 553). 

Dr. Ellen stated that Plaintiff’s conditions should be managed with Aggrenox. Id. Plaintiff 

complained of chest pain and was positive for dyspnea. (R. 557).  Dr. Ellen found that Plaintiff 

had a normal respiratory rate with no distress, and observed that Plaintiff’s peal edema was back 

down to plus one. (R. 559). A musculoskeletal exam revealed that Plaintiff had a normal gait, but 

a chest x-ray revealed mild left basilar airspace disease. (R. 567).  

b. The ALJ’s Decision 

Following the five step evaluation, the ALJ determined that Plaintiff was not disabled. At 

step one, the ALJ found that Plaintiff had not engaged in substantial gainful activity during the 

period from August 9, 2012 through the date of the ALJ’s decision. (R. 24-25). Although the 

Plaintiff’s alleged onset date was February 16, 2010, the ALJ found that Plaintiff had engaged in 

gainful activities from February 2010 to August 9, 2012. (R. 24). Plaintiff was continuing to 

work after August 9, 2012, but Plaintiff was only working about eight hours a week earning 

about sixteen dollars an hour. (R. 25).  

At step two, the ALJ found that Plaintiff had the following severe impairments: ischemic 

heart disease, diabetes, and obesity. (R. 25). The ALJ stated that although Plaintiff alleged neck 
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and back pain that there was “no evidence of any medically determinable impairment which 

could reasonably be expected to cause musculoskeletal pain with the exception of obesity.” (R. 

27). At step three, the ALJ held that Plaintiff did not have an impairment or combination of 

impairments that met or medically equaled the severity of one of the listed impairments. (R. 28).  

The ALJ determined that Plaintiff had the residual functional capacity (“RFC”) for a 

range of medium work with the following limitations: 

[Plaintiff could] lift/carry 50 pounds occasionally and 25 pounds frequently , 
stand/walk for six hours, and sit for six hours out of an eight hour workday. He 
can never climb ladders/ropes/scaffolds; can occasionally climb ramps and stairs; 
frequently balance; and should avoid concentrated exposure to extreme heat, 
humidity, fumes, odors, dust, gases, and poorly ventilated areas.  
 

(R. 28-29). At step four, the ALJ determined that Plaintiff was capable of performing past 

relevant work as a press operator. (R. 31). Accordingly, the ALJ held that Plaintiff was not 

disabled from February 16, 2010, through the date of the ALJ’s decision. (R. 31).  

c. Additional Medical Evidence Submitted to Appeals Council 

Plaintiff submitted new records for the Appeals Council to consider from his visits with 

Ortho Georgia. Plaintiff visited Ortho Georgia in the spring of 2015 with complaints of lower 

back pain. (R. 579). Plaintiff had limited flexion and extension of his neck, but exhibited strong 

motor strength. (R. 581). An x-ray revealed degenerative disk disease of the lumbar spine. (R. 

581). Plaintiff was instructed to start physical therapy and was given muscle relaxers. Id. 

Plaintiff returned a week later with radiculopathy in both legs, “that he’s had for years” and that 

was worsening. (R. 578). Dr. William Brooks noted, however, that Plaintiff’s symptoms had 

“centralized and decreased but did not abolish with repeated extension.” Id. A lumbar roll was 

suggested and Plaintiff was directed to return once a week to help advance the improvement of 

Plaintiff’s pain. Id.  
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DISCUSSION 

Plaintiff contends that the Commissioner’s decision is not supported by substantial 

evidence because: (1) the Appeals Council did not properly review the new and material 

evidence Plaintiff submitted following the ALJ’s decision, (2) the ALJ did not properly assess 

Plaintiff’s RFC. Doc. 11.  

1. New Evidence Submitted to the Appeals Council 

Plaintiff contends that the Appeals Council did not properly consider the evidence that 

Plaintiff submitted for review. Doc. 11, p. 6. The Appeals Council must consider new, material, 

and chronologically relevant evidence and must review the case if “the administrative law 

judge's action, findings, or conclusion is contrary to the weight of the evidence currently of 

record.” Ingram v. Comm'r of Soc. Sec. Admin., 496 F.3d 1253, 1261 (11th Cir. 2007); 

Washington v. Soc. Sec. Admin., Comm'r, 806 F.3d 1317, 1320 (11th Cir. 2015). § 404.970(b). 

Evidence is chronologically relevant if it “relates to the period on or before the date of the [ALJ] 

hearing decision.” 20 C.F.R. §§ 404.970(b), 416.1470(b); McGriff v. Comm'r, Soc. Sec. Admin., 

654 F. App'x 469, 472 (11th Cir. 2016). Evidence will be deemed material because, if accepted, 

“there is a reasonable possibility” that the evidence “would change the administrative result.” 

Washington, 806 F.3d at 1321 (quoting Hyde v. Bowen, 823 F.2d 456, 459 (11th Cir.1987)).  

 Plaintiff submitted his medical records from Ortho Georgia to the Appeals Council for 

review. (R. 6). The medical records reveal that Plaintiff began to visit Ortho Georgia during 

March of 2015. (R. 579). Plaintiff reported back pain but had no other musculoskeletal aches or 

weaknesses. (R. 581). Dr. Brooks examined Plaintiff and found limited flexion and extension of 

Plaintiff’s neck, but also observed that Plaintiff had 5/5 motor strength. Id. X-rays revealed that 

Plaintiff had degenerative disk disease of the lumbar spine but that there was no major 
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pathology. Id. Dr. Brooks concluded that Plaintiff was to start physical therapy, and prescribed 

Plaintiff muscle relaxers. Id. Plaintiff returned a week later with radiculopathy in both legs that 

was “worsening” but that Plaintiff had experienced “for years.” (R. 578). Dr. Brooks opined that 

Plaintiff’s symptoms had “centralized and decreased but did not abolish.” Id. Plaintiff was 

directed to use a lumbar roll and was to return once a week. Id.  

 The evidence submitted to the appeals council is not material because it would not 

reasonably have been expected to change the ALJ’s decision. Dr. Brooks’ medical notes from 

Ortho Georgia are consistent with the medical evidence already before the ALJ, and further 

supports the ALJ’s opinion. Dr. Brooks’ opinion was similar to Dr. Green’s observations that 

Plaintiff had a strong grip and motor strength. (R. 375). Dr. Green noted that Plaintiff was using 

a cane, but did not require a cane for ambulation and could easily get on and off of the exam 

table. Id. Dr. Green further concluded that Plaintiff had no physical, manipulative, or other 

limitations. Id. Similarly, Dr. Brooks noted that Plaintiff walked with a cane, but found that 

Plaintiff had no “muscle aches or weakness, no arthralgia/joint pain or swelling in the 

extremities.” (R. 578-81).  

Dr. Lee noted that Plaintiff had neck, back, hip, and thigh pain (R. 470), but by 2013, he 

had concluded that Plaintiff’s symptoms were decreasing. (R. 500).  This conclusion is similar to 

Dr. Brooks’ opinion that Plaintiff’s symptoms had centralized and decreased. (R. 578). 

Additionally, in March of 2015, Dr. Ellen found that Plaintiff had a normal gait during a 

musculoskeletal examination and that Plaintiff was in “no apparent distress.” (R. 559). Although 

Dr. Brooks’ opinion included x-rays of Plaintiff’s back problems, something that the ALJ noted 

was absent from the record at the time the ALJ previously evaluated Plaintiff’s back and neck 

pain. (R. 29). Accordingly, Dr. Brooks’ records are not material because they are consistent with 
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the record previously reviewed by the ALJ and would not reasonably alter the ALJ’s decision. 

Accordingly, the Appeals Council properly declined to review the new records.1   

2. Substantial Evidence Supports the ALJ’s RFC 

Plaintiff contends that the ALJ did not properly assess and determine the RFC. Doc. 11, 

pp. 7-9. Plaintiff alleges that the ALJ failed to consider Plaintiff’s bilateral pedal edema and 

bursitis when assessing Plaintiff’s RFC. Id. at 8. Although Plaintiff exhibited symptoms of these 

conditions during the relevant period, Plaintiff has failed to establish that the edema or bursitis 

caused more restrictive limitations than the ALJ already considered. Plaintiff denied symptoms 

of leg edema during May, August, and November 2012 visits with Dr. Graves, but Dr. Graves 

observed Plaintiff had plus one edema during these visits. (R. 409-11, 420-21). Dr. Graves 

observed that Plaintiff had good tone and skin color. Id. Dr. Graves also observed plus one 

edema during an April 2013 visit, but edema was not observed or noted during a June 2013 

exam. (R. 459, 461-63). Regarding Plaintiff’s bursitis, Dr. Graves reported tenderness “in region 

of left subacromial bursa” in 2011. (R. 397). This report was the only mention of bursitis in the 

medical record, and although it was noted once, multiple medical reports noted that Plaintiff had 

a full range of motion in his upper extremities. (R. 67, 79, 375).  

Plaintiff did complain of bilateral leg edema during a June 2014 exam with Dr. Graves. 

(R. 455). Plaintiff stated that the edema was worse at the end of the day, and Dr. Graves 

                                                        
1Plaintiff need not satisfy the requirement of showing good cause for failing to present Dr. Brooks’ opinion to the 
ALJ because “good cause” is a requirement of sentence six remands only, not sentence four. 42 U.S.C. § 405(g); 
Ingram, 496 F.3d 1253, 1262 (11th Cir. 2007)(“The sixth sentence of section 405(g) provides a federal court the 
power to remand the application for benefits to the Commissioner for the taking of additional evidence upon a 
showing ‘that there is new evidence which is material and that there is good cause for the failure to incorporate such 
evidence into the record in a prior proceeding.’”(emphasis added)); Watkins v. Astrue, 925 F. Supp. 2d 1257, 1263 
(N.D. Ala. 2013).  
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observed that Plaintiff had a plus three bilateral edema. (R. 455-56). By March 2015, however, 

Dr. Ellen observed that Plaintiff’s edema was back down to plus one. (R. 559). Dr. Ellen added 

that Plaintiff had a normal gait and extremities and that Plaintiff was in “no apparent distress.” 

Id. The ALJ’s discussed the records of Plaintiff’s pedal edema in some detail, and his findings 

were consistent with evidence found in numerous medical records. (R. 26).  

Furthermore, substantial evidence supports the finding that Plaintiff’s edema and bursitis 

had no more severe impact on Plaintiff than what the ALJ considered for the RFC. The RFC is 

an assessment of what a plaintiff is able to do despite any limitations caused by his impairments. 

Phillips v. Barnhart, 357 F.3d 1232, 1238 (11th Cir. 2004); 20 C.F.R. § 404.1545(a). An ALJ 

must consider all relevant medical and other evidence when creating a plaintiff’s RFC. 20 C.F.R. 

§ 404.1520(e). The RFC determination is then used to determine whether a plaintiff can return to 

his past relevant work or can adjust to other work found in the national economy. Phillips, 357 

F.3d at 1238; 20 C.F.R. § 404.1520(e).  

The ALJ’s determination that Plaintiff had the RFC to complete a range of medium work 

was supported by substantial evidence. (R. 28-29). As discussed above, Dr. Greene noted in 

2012 that Plaintiff could move on and off the exam table without difficulty. (R. 375). Dr. Greene 

also found no evidence of clubbing or edema and concluded that Plaintiff had no physical or 

manipulative limitations. Id. Although Plaintiff used a cane, Dr. Green noted that it was not 

required. (R. 375). Dr. Lee, Plaintiff’s chiropractor, had originally stated that his opinion of 

Plaintiff was guarded. (R. 470). Dr. Lee, however, noted in 2013 and 2014 that Plaintiff’s 

symptoms were improving. (R. 485, 500).  

The opinions of both state agency medical consultants, Drs. Michael Amburgey and 

Arthur Lesesne, also provided evidence in support of the ALJ’s RFC. (R. 60-68, 78-80). In 
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January of 2013, Dr. Amburgey found that Plaintiff could occasionally lift or carry fifty pounds 

and could frequently lift or carry twenty-five pounds. (R. 66). Plaintiff was able to stand, walk, 

or sit for about six hours during a workday. (R. 66-67). Dr. Amburgey noted that Plaintiff could 

occasionally climb ramps and stairs but could never climb ladders, ropes, or scaffolds, and could 

frequently stoop, kneel, crouch, and crawl. (R. 67). Dr. Amburgey concluded that Plaintiff could 

perform a reduced range of medium work. (R. 66-68). Dr. Lesesne conducted his consultative 

examination in July of 2013 and arrived at identical conclusions as Dr. Amburgey. (R. 77-80). 

Both doctors opined that any environmental or postural limitations were due to Plaintiff’s 

“obesity and CAD.” (R. 67, 79).  

Plaintiff’s reported activities also provide evidence to support the RFC. Plaintiff stated 

that he usually went outside and worked, and that he would go for daily walks. (R. 53, 277). 

Plaintiff stated that he was still able to drive and liked to go fishing when he felt good. (R. 277). 

Furthermore, Plaintiff testified that he continued to work as a press operator during the relevant 

period, although he worked at a level that was less than a substantially gainful level. (R. 43). 

Accordingly, the ALJ properly considered Plaintiff’s edema and bursitis when developing 

Plaintiff’s RFC, and substantial evidence supports the ALJ’s conclusion.  

CONCLUSION 

The Appeals Council properly declined to review the medical records Plaintiff submitted 

because the records were not material as to reasonably alter the ALJ’s opinion. The ALJ also 

properly assessed Plaintiff’s edema and bursitis, and the RFC was supported by substantial 

evidence. Accordingly, it is RECOMMENDED that the Commissioner’s decision be 

AFFIRMED.  
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Pursuant to 28 U.S.C. § 636(b)(1), the parties may serve and file written objections to this 

Recommendation, or seek an extension of time to file objections, WITHIN FOURTEEN (14) 

DAYS after being served with a copy thereof. The District Judge shall make a de novo 

determination of those portions of the Recommendation to which objection is made. All other 

portions of the Recommendation may be reviewed for clear error. 

The parties are further notified that, pursuant to Eleventh Circuit Rule 3-1, “[a] party 

failing to object to a magistrate judge’s findings or recommendations contained in a report and 

recommendation in accordance with the provisions of 28 U.S.C. § 636(b)(1) waives the right to 

challenge on appeal the district court’s order based on unobjected-to factual and legal 

conclusions if the party was informed of the time period for objecting and the consequences on 

appeal for failing to object. In the absence of a proper objection, however, the court may review 

on appeal for plain error if necessary in the interests of justice.”  

SO RECOMMENDED, this 18th day of January, 2017.  
 
 
     s/ Charles H. Weigle                  

      Charles H. Weigle     
      United States Magistrate Judge 
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