
IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

MACON DIVISION 
 
HJALMAR RODRIGUEZ, JR.,  : 
      : 
  Plaintiff,    : 

VS.     : 
     : NO. 5:17-CV-00010-MTT-CHW 

HOMER BRYSON, et al.,    : 
:  

  Defendants.   : 
________________________________ : 
 

ORDER AND RECOMMENDATION 

In accordance with the Court’s previous orders, pro se Plaintiff Hjalmar 

Rodriguez, an inmate currently incarcerated at the Georgia Diagnostic and Classification 

Prison in Jackson, Georgia, has paid an initial partial filing fee.1  Plaintiff has also filed a 

motion for temporary restraining order and preliminary injunction (ECF No. 11).  Upon 

review and screening of Plaintiff’s submissions, the following claims shall proceed for 

factual development: (1) religious freedom claims against Defendants Bryson, Cellars, 

Chatman, Caldwell, Sutton, Martin, Bishop, Powell, and McCloud; (2) Eighth 

Amendment claims regarding contaminated food against Defendants Sutton, Martin, 

Chatman, and Caldwell; (3) Eighth Amendment claims regarding nutritionally inadequate 

meals against Defendants Bryson, Cellars, Chatman, Caldwell, Sutton, and Martin; (4) 

Eighth Amendment dental care claims against Defendants Adair, Gore, Burnside, Reid, 

                                                   
1In light of this payment, Plaintiff’s motion for an extension of time to pay the initial 
partial filing fee (ECF No. 8) is DENIED as moot.  Plaintiff’s motion for expedited 
consideration of his Complaint, filed on July 13, 2017 (ECF No. 13) is also DENIED as 
moot. 
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Forts, Butts, Lewis, and Chatman; (5) Eighth Amendment medical care claims regarding 

Plaintiff’s shoulder injury against Defendants Burnside, Bishop, Powell, and Williams; 

and (6) retaliation claims against Defendant Burnside.  It is RECOMMENDED that 

Plaintiff’s remaining claims be DISMISSED without prejudice and that his motion for 

temporary restraining order or preliminary injunction be DENIED.    

I. Preliminary Screening  

A. Standard of Review 

In accordance with the Prison Litigation Reform Act (“PLRA”), the district courts 

are obligated to conduct a preliminary screening of every complaint filed by a prisoner 

who seeks redress from a government entity, official, or employee. See 28 U.S.C. § 

1915A(a).  Screening is also required under 28 U.S.C. § 1915(e) when the plaintiff is 

proceeding IFP.  Both statutes apply in this case, and the standard of review is the same.  

When conducting preliminary screening, the Court must accept all factual allegations in 

the complaint as true.  Boxer X v. Harris, 437 F.3d 1107, 1110 (11th Cir. 2006); Hughes 

v. Lott, 350 F.3d 1157, 1159-60 (11th Cir. 2003).  Pro se pleadings, like the one in this 

case, are “held to a less stringent standard than pleadings drafted by attorneys and will, 

therefore, be liberally construed.”  Id. (internal quotation marks omitted).  Still, the Court 

must dismiss a prisoner complaint if it “(1) is frivolous, malicious, or fails to state a claim 

upon which relief may be granted; or (2) seeks monetary relief from a defendant who is 

immune from such relief.”  28 U.S.C. §1915A(b). 

A claim is frivolous if it “lacks an arguable basis either in law or in fact.”  Miller 

v. Donald, 541 F.3d 1091, 1100 (11th Cir. 2008) (internal quotation marks omitted).  The 
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Court may dismiss claims that are based on “indisputably meritless legal” theories and 

“claims whose factual contentions are clearly baseless.”  Id. (internal quotation marks 

omitted).  A complaint fails to state a claim if it does not include “sufficient factual 

matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’”  Ashcroft 

v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 

570 (2007)).  The factual allegations in a complaint “must be enough to raise a right to 

relief above the speculative level” and cannot “merely create[] a suspicion [of] a legally 

cognizable right of action.”  Twombly, 550 U.S. at 555 (first alteration in original).  In 

other words, the complaint must allege enough facts “to raise a reasonable expectation 

that discovery will reveal evidence” supporting a claim.  Id. at 556.  “Threadbare recitals 

of the elements of a cause of action, supported by mere conclusory statements, do not 

suffice.”  Iqbal, 556 U.S. at 678.  

To state a claim for relief under § 1983, a plaintiff must allege that (1) an act or 

omission deprived him of a right, privilege, or immunity secured by the Constitution or a 

statute of the United States; and (2) the act or omission was committed by a person acting 

under color of state law.  Hale v. Tallapoosa County, 50 F.3d 1579, 1582 (11th Cir. 

1995).  If a litigant cannot satisfy these requirements or fails to provide factual 

allegations in support of his claim or claims, the complaint is subject to dismissal.  See 

Chappell v. Rich, 340 F.3d 1279, 1282-84 (11th Cir. 2003). 

B. Factual Allegations 

Plaintiff’s claims arise from his imprisonment at the Georgia Diagnostic and 

Classification Prison (“GDCP”) in Jackson, Georgia.  According to the Complaint, 
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Plaintiff is a “practicing, sincere, devout person of the Islamic faith (i.e., a Muslim)” who 

follows “stric[t] adherence to Islamic Rules and laws.”  ECF No. 1 at 12.  Plaintiff alleges 

Defendants have inhibited his ability to practice his religion in a number of ways.  First, 

Plaintiff alleges that Defendants have not provided him with meals that both satisfy the 

dictates of his religion and are nutritionally sufficient.  See, e.g., id. at 13.  Plaintiff also 

claims that Defendants have failed to allow him to follow the religious requirement to 

“protect [his] personal modesty” because they have a policy requiring prisoners to be 

escorted to the shower and yard call “only in their underwear and shower shoes.”  Id. at 

16-17.  Plaintiff also contends that he is unable to clean himself properly before his daily 

prayer times due to Defendants’ policies allowing showers only on Mondays, 

Wednesdays, and Fridays.  Id. at 18.   

Plaintiff also alleges that Defendants have denied him appropriate medical 

treatment while he has been incarcerated at the GDCP.  Plaintiff contends that on January 

12, 2016, he “bit down on a rock that was in the food” and “broke off ¼” of one of his 

molars.  Id. at 18.  Plaintiff contends he notified various Defendant prison officials of his 

injury, but they did not provide him with immediate medical assistance.  Id. at 19.  

Plaintiff states he experienced severe pain while he was awaiting treatment and was 

ultimately forced to have the tooth extracted.  Id.at 22.  Plaintiff also alleges he suffered a 

shoulder injury while he was exercising at the prison, and Defendants likewise failed to 

provide him with adequate medical treatment for that injury.  Id. at 23.     

Plaintiff contends that the Defendants’ actions violate the United States 

Constitution and the Religious Land Use and Institutionalized Persons Act (“RLUIPA”), 
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42 U.S.C. § 2000c et seq.  As a result of these alleged violations, Plaintiff seeks 

declaratory and injunctive relief as well as compensatory and punitive damages.  Id. at 

29-30.  Plaintiff has also filed a separate motion for preliminary injunction or temporary 

restraining order in which he largely reiterates his substantive claims and seeks an order 

requiring prison officials to provide him with food that meets his religious and nutritional 

requirements and allowing him to practice his “modesty and bodily cleansing 

obligations.”  ECF No. 11 at 2.    

C. Plaintiff’s Claims 

i. Doe Defendants  

As a preliminary matter, the undersigned notes that Plaintiff seeks to raise claims 

against certain unidentified members of the prison’s kitchen staff.  See, e.g., ECF No. 1 at 

11, 13.  Generally speaking, “fictitious party pleading is not permitted in federal court.”  

Richardson v. Johnson, 598 F.3d 734, 738 (11th Cir. 2010) (per curiam).  The one 

exception to this rule is when the plaintiff’s description of the defendant is so specific 

that the party may be identified for service even though his actual name is unknown.  See 

id. (citing Dean v. Barber, 951 F.2d 1201, 1215-16 (11th Cir. 1992)).  Therefore, to 

proceed against an unnamed defendant, a plaintiff must provide a “description of some 

kind which is sufficient to identify the person involved so that process can be served.”  

Dean, 951 F.2d at 1216.   

Plaintiff has not described any of the possible Doe Defendants with sufficient 

detail so that they may be identified for service.  Plaintiff merely describes them as 

“kitchen management and staff p.m. shift.”  ECF No. 1 at 11.  It is therefore 
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RECOMMENDED that all claims against the Doe Defendants be DISMISSED without 

prejudice, pursuant to 28 U.S.C. § 1915A(b)(1), for failure to state a claim.  If, however, 

Plaintiff later learns the name of these parties during discovery, Plaintiff may move to 

amend and seek to add them as parties at that time.    

ii. Religious Freedom Claims  

Turning to Plaintiff’s substantive claims, Plaintiff first alleges that Defendants 

have infringed upon his ability to practice his religion and thus violated his rights under 

the U.S. Constitution and RLUIPA.  The First Amendment, as applied to the states 

through the Due Process Clause of the Fourteenth Amendment, provides that “Congress 

shall make no law respecting an establishment of religion, or prohibiting the free exercise 

thereof.”  U.S. Const. amend. I.  Prison officials may limit a prisoner’s free exercise of 

sincerely held religious beliefs if such “limitations are ‘reasonably related to legitimate 

penological interests.’”  Johnson v. Brown, 581 F. App'x 777, 780 (11th Cir. 2014) (per 

curiam) (quoting O’Lone v. Estate of Shabazz, 482 U.S. 342, 349 (1987)).  RLUIPA 

requires the government to justify any substantial burden on a prisoner’s religious 

exercise by demonstrating a compelling governmental interest.  See Smith v. Allen, 502 

F.3d 1255, 1266 (11th Cir. 2007) abrogated on other grounds by Sossamon v. Texas, 131 

S. Ct. 1651, 1659 (2011).  “To establish a prima facie case under section 3 of RLUIPA, a 

plaintiff must demonstrate 1) that he engaged in a religious exercise; and 2) that the 

religious exercise was substantially burdened.”  Smith v. Governor for Ala., 562 F. App’x 

806, 813 (11th Cir. 2014) (per curiam) (internal quotation marks omitted).   

In this case, Plaintiff has alleged that his religion prohibits him from consuming 
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meat that is not slaughtered in an appropriate manner.  ECF No. 1 at 12.  He 

acknowledges that although he is not vegan, Defendants have provided him with a 

“restricted vegan diet,” which should meet his religious dietary requirements.  ECF No. 1 

at 13.  However, Plaintiff also alleges that Defendants have not followed their own 

policies that strictly require this “restricted vegan food” to be prepared and served using 

separate trays and utensils and kept separate from all other food to avoid cross-

contamination with food that is not “Islamically clean.”  Id. at 12-13.  Plaintiff 

specifically states that Defendants Caldwell, Chatman, Sutton, and Martin have 

“intentionally refused” to serve the restricted vegan diet to inmates on the appropriate 

trays and have therefore served Plaintiff contaminated food.  Id.  In some circumstances, 

Plaintiff was also served food that plainly did not comport with his religious beliefs.  Id. 

at 14.  Plaintiff also alleges that Defendants Bryson, Cellers, Chatman, Caldwell, Sutton, 

and Martin fail to provide Muslims with the appropriate number of calories during the 

month-long “Ramazon” observance because Defendants have a policy “to not provide 

any make-up of nutrition for the lost midday meal.”  See, e.g., ECF No. 1 at 13, 14. 2 

Plaintiff also alleges that Defendants have substantially burdened his ability to 

practice his Islamic faith by limiting his ability to shower and by requiring him to be 

transported to the shower and to yard call in only “underwear and shower shoes.”  ECF 

No. 1 at 17.  Plaintiff alleges that his religion requires its adherents to “protect their 

modesty” and that he must therefore “stay covered from naval [sic] to the bottom of his 

                                                   
2To the extent these allegations support Plaintiff’s claims that Defendants have generally 
failed to provide him with adequate nutrition, they are addressed in section C.iii.b, infra. 
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knees.”  Id. at 16-17.  Plaintiff contends that requiring him to be transported to the 

shower and yard call in this manner is not necessary and is also inconsistent with the 

Department of Corrections’ policy, which would permit Plaintiff to wear a t-shirt.  See id. 

at 17.  Plaintiff further alleges that his religion obligates him to bathe his entire body 

three times a day and must also perform a shorter cleansing ritual “periodically 

throughout the day.”  Id. at 16, 17-18.  Plaintiff avers that Defendants have a custom or 

policy of allowing showers only three times a week and that this policy “prevents the 

Plaintiff from fully, properly performing” his cleansing rituals.  Id. at 18.  Plaintiff 

specifically identifies Defendants Bishop, Powell, Chatman, McCloud, and Cellers as the 

Defendants responsible for infringing upon his ability to “protect [his] modesty” and 

preventing him from fulfilling his religious obligation to remain clean.  See id. at 17, 18.  

For purposes of this § 1915A screening only—and construing Plaintiff’s claims 

very liberally, as the Court must at this stage—Plaintiff’s allegations are sufficient to 

warrant further factual development.  See, e.g., Swetokos v. Allen¸ No. 09-10085-CIV-

MARTINEZ, 2010 WL 2721846, at *4 (S.D. Fla. June 7, 2010) (“Courts, generally, have 

found that to deny inmates food that satisfies the dictates of their religion 

unconstitutionally burdens their right to free exercise of their faith.” (collecting cases)); 

Ramon v. Daniel, 533 F. App’x 433, 435 (5th Cir. 2013) (per curiam) (reversing § 1915 

dismissal of prisoner’s RLUIPA claims where prisoner alleged that strip searches were 

conducted in front of females, modesty was a tenet of his religious faith, and alternative 

means for conducting searches existed).  While Defendants may certainly have 

“legitimate penological interests” that would justify their policies, at this stage of the 
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litigation such interests are not apparent from the face of the Complaint.  Johnson, 581 F. 

App’x at 780-81 (reversing district court’s dismissal of RLUIPA and First Amendment 

free exercise claims where prisoner’s pro se complaint alleged that prison officials 

infringed his practice in numerous ways); Saleem v. Evans, 866 F.2d 1313, 1316 (11th 

Cir. 1989) (per curiam) (noting in appendix to case that generally the court should 

“permit dismissal of a First Amendment claim only if it involves a religious claim so 

facially idiosyncratic that neither a hearing nor state justification of its regulation is 

required”).  Plaintiff’s religious freedom claims must therefore proceed against 

Defendants Bryson, Cellers, Chatman, Caldwell, Sutton, and Martin. Bishop, Powell, 

Chatman, McCloud, and Cellers 

iii. Conditions of Confinement Claims  

In addition to alleging that his meals inhibited his ability to practice his religion, 

Plaintiff also appears to allege that his meals were nutritionally deficient and unsafe to 

eat.  Such allegations may state a conditions-of-confinement claim under the Eighth 

Amendment to the United States Constitution.  See Hamm v. DeKalb Cnty., 774 F.2d 

1567, 1575 (11th Cir. 1985) (“The Constitution requires that prisoners be provided 

reasonably adequate food.”  (internal quotation marks and citations omitted)).  The 

undersigned will address each of Plaintiff’s contentions regarding his meals as follows:  

a. Contaminated Food  

Plaintiff first alleges that due to his special, restricted vegan diet, more than half of 

his diet consists of beans that are “grown by prisoners at Rogers State Prison and shipped 

all across the State of Georgia.”  ECF No. 1 at 15.  Plaintiff contends the beans are 
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shipped in fifty-pound bags that regularly also contain “dirt, rocks, sticks and other 

foreign objects.” Id.  Plaintiff further alleges that Defendants Sutton and Martin “refuse 

to inspect and oversee” that the beans are properly cleaned and prepared and that 

Defendants Sutton, Martin, Chatman, and Caldwell have been subjected to “continuous 

bombardment of grievances” related to foreign objects in prisoner food.  Id.  Plaintiff 

alleges that he suffered an actual injury as the result of biting into a stone in his serving of 

beans.  In his motion for injunctive relief, Plaintiff references affidavits from other 

prisoners who state that their food often contains foreign material and that they have 

complained about this problem.  See, e.g., ECF No. 11-5 at 2, ECF No. 11-6 at 2, ECF 

No. 11-7 at 2.  While it is true that “[t]he fact that the food occasionally contains foreign 

objects or sometimes is served cold, while unpleasant, does not amount to a constitutional 

violation,” Hamm, 774 F.2d at 1575, Plaintiff has alleged that the food contamination 

occurs on a regular basis.  Construed liberally, Plaintiff’s Eighth Amendment claims 

against Defendants Sutton, Martin, Chatman, and Caldwell regarding food contamination 

are sufficient to permit further factual development. 

b. Nutritionally Inadequate Food 

Plaintiff alleges that Defendants Bryson, Cellers, Chatman, Caldwell, Sutton, and 

Martin have failed to provide him with meals that contain the appropriate number of 

calories.  See ECF No. 1 at 13.  More specifically, Plaintiff alleges that he and other 

Muslim inmates are required to fast during the month of “Ramazon” and may only have 

meals at dusk and at dawn during that time.  Id.  Plaintiff alleges that while Defendants 

provided him with appropriate meals at dusk and dawn, those meals did not contain 
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additional calories to compensate for the fact that Plaintiff was not receiving a midday 

meal.  Id.  Plaintiff therefore complains that he and other similarly-situated inmates do 

not receive “adequate nutrition” for nearly a month during this religious celebration.  Id. 

at 13-14.  Plaintiff also complains that the food he receives regularly is not nutritionally 

adequate because it does not contain sufficient protein and does not comply with the 

prison’s policy of providing meals that contain 2800 calories.  See, e.g., id. at 15.  For 

example, Plaintiff alleges that the only difference between the trays he receives as a 

“restricted vegan” and the trays received by prisoners on an ordinary diet is that his trays 

are simply missing the meat component served to the other prisoners, and the trays 

contain no additional food to compensate Plaintiff for those missing food items.  Plaintiff 

further alleges that he is often served menu items such as “uncooked cabbage” and 

“gravy” that “is nothing more than grease with salt in it” that he is unable to consume 

without experiencing “digestive problems.”  Id.3 

 On initial screening, Plaintiff’s allegations that he is not receiving nutritionally 

adequate food on a regular basis are sufficient to permit further factual development.  

Plaintiff has alleged that he was regularly receiving significantly less food than other 

prisoners, who were apparently receiving portion sizes containing the recommended 

number of calories necessary to maintain health.  Plaintiff’s allegations—construed 

liberally—therefore suggest that he was receiving a calorically and nutritionally 

                                                   
3 Plaintiff also alleges that these “digestive problems” require him to perform religious 
ritual cleansing more often than he otherwise would be required to perform it.  Plaintiff’s 
allegations that he is prohibited from performing ritual cleansing as often as required is 
addressed in section I.C.ii supra.   
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inadequate diet.  See, e.g., Berry v. Brady, 192 F.3d 504, 508 (5th Cir. 1999) (suggesting 

that an inmate must allege “he lost weight or suffered other adverse physical effects or 

was denied a nutritionally and calorically adequate diet” to state an Eighth Amendment 

claim); Wilson v. Johnson, 385 F. App’x 319, 320 (4th Cir. 2010) (per curiam) (reversing 

§ 1915A dismissal of Eighth Amendment claim where prisoner alleged “the prison serves 

inadequate food portions and that he suffered physically by losing weight and 

experiencing stress as a result of being underfed on a daily basis”).  These claims may 

therefore proceed against Defendants Bryson, Cellars, Chatman, Caldwell, Sutton, and 

Martin.  

iv. Medical Treatment Claims 

Plaintiff also alleges that various Defendants were deliberately indifferent to his 

serious medical needs.  A prisoner who demonstrates that a prison official was 

deliberately indifferent to his serious medical needs can state a claim under the Eighth 

Amendment.  Farrow v. West, 320 F.3d 1235, 1243 (11th Cir. 2003). “To show that a 

prison official acted with deliberate indifference to serious medical needs, a plaintiff must 

satisfy both an objective and a subjective inquiry.”  Id. at 1243.  A plaintiff must first “set 

forth evidence of an objectively serious medical need,” and must also “prove that the 

prison official acted with an attitude of ‘deliberate indifference’ to that serious medical 

need.”  Id.  In other words, prison officials must both “know of and then disregard an 

excessive risk to the prisoner.”  Dunn v. Martin, 178 F. App’x 876, 877 (11th Cir. 2006) 

(per curiam).   
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Plaintiff has alleged that he suffered from two separate medical conditions that 

required treatment from Defendants: (1) a cracked molar and (2) “a shoulder injury” that 

ultimately was determined to be “significant” by a physician and required treatment.  

ECF No. 1 at 19, 26.  For purposes of initial screening, Plaintiff has sufficiently alleged 

that these afflictions are serious medical needs.  See Farrow, 320 F.3d at 1243 (defining 

“serious medical need” as “one that has been diagnosed by a physician as mandating 

treatment or one that is so obvious that even a lay person would easily recognize the 

necessity for a doctor’s attention” (internal quotation marks omitted)).  Plaintiff must also 

allege that each individual Defendant was deliberately indifferent to these serious 

medical needs.  The undersigned will address each of Plaintiff’s injuries in turn.  

a. Dental Injury  

Plaintiff alleges that on January 2, 2016, he bit into a rock in his food and broke 

his molar, causing him “explosive amounts of pain throughout [his] mouth and face.”  

ECF No. 1 at 18.  Plaintiff further alleges that various Defendants delayed treating his 

broken tooth and the severe pain associated with it.  Approximately five months after the 

initial injury, Plaintiff had to have the tooth extracted due to these delays.  Id. at 22.   

Plaintiff first contends that he notified Defendants Adair, Gore, and Dr. 

Burnside—all of whom are medical professionals at the prison—that he was experiencing 

significant pain, but these Defendants refused to provide him adequate pain relief while 

he awaited dental treatment.  ECF No. 1 at 19-20.  Construed liberally, Plaintiff’s Eighth 

Amendment dental care claims against these Defendants are sufficient to proceed for 

further factual development.  See, e.g., McElligott v. Foley, 182 F.3d 1248, 1257 (11th 
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Cir. 1999) (“[P]rison officials may violate the Eighth Amendment’s commands by failing 

to treat an inmate’s pain.”). 

Plaintiff also alleges that he attempted to file emergency medical grievances 

through his counselors, Defendants Reid and Forts.  Plaintiff contends both of these 

Defendants refused to process his emergency grievances and therefore delayed his 

medical treatment by more than a month.  ECF No. 1 at 22.  Plaintiff also alleges that he 

was in significant pain during this delay.  Plaintiff’s allegations, construed liberally, 

indicate that Defendants Reid and Forts acted intentionally to delay Plaintiff’s dental 

treatment. The Eighth Amendment claims against them may therefore proceed for further 

factual development.  See, e.g., Ancata v. Prison Health Servs., 769 F.2d 700, 704 (11th 

Cir. 1985) (holding that “if necessary medical treatment has been delayed for non-

medical reasons, a case of deliberate indifference has been made out”).   

Plaintiff further claims that Defendants Butts, Lewis, and Chatman, in their 

supervisory capacities, were personally aware that Defendants Gore, Adair, and Burnside 

were not providing Plaintiff with adequate medical care yet “refused to do anything about 

it.”  ECF No. 1 at 20.  Plaintiff also alleges that the Special Management Unit (“SMU”) 

at the GDCP, where Plaintiff is housed, does not provide offenders with regular dental 

checkups, that offenders can only receive dental care “upon request” and must often 

“wait up to a month or months” to receive care, and that there are no established 

procedures for emergency dental care in the SMU.  Id. at 21.  Construed liberally, these 

claims may proceed for further factual development.  See, e.g., Hendrix v. Tucker, 535 F. 

App’x 803, 805 (11th Cir. 2013) (per curiam) (supervisor can be held liable under § 1983 
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if “facts support an inference that the supervisor . . . knew that the subordinates would act 

unlawfully and failed to stop them from doing so” or where supervisor’s “improper 

custom or policy” leads to deliberate indifference). 

Plaintiff next mentions that he notified Defendant prison guards Fink and Maye 

that he was experiencing pain.  ECF No. 1 at 19; see also ECF No. 1-2 at 2-3.  Plaintiff 

alleges, however, that these Defendants attempted to contact medical in an effort to 

secure care for Plaintiff when he complained to them.  See id. at 19 (Defendant Fink 

notified Defendant Adair of injury and was instructed to “have plaintiff file a medical 

request”; Defendant Maye informed Defendants Adair and Gore of tooth injury).  

Plaintiff has therefore failed to allege facts sufficient to demonstrate that these 

Defendants were deliberately indifferent to Plaintiff’s serious medical needs.  It is thus 

RECOMMENDED that Plaintiff’s Eighth Amendment claims against Defendants Fink 

and Maye be DISMISSED without prejudice. 

Finally, Plaintiff contends that Defendant Dr. Bearing, the dentist at the GDCP, 

failed to provide him adequate dental care.  Defendant Bearing treated Plaintiff’s cracked 

tooth on February 9, 2016 and told Plaintiff that Plaintiff needed to submit a second 

medical request in about two months so Defendant Bearing could complete the treatment.  

ECF No. 1 at 21.  Plaintiff does not allege that Defendant Bearing had any knowledge 

prior to February 9, 2016, that Plaintiff required treatment, and Plaintiff has alleged no 

facts suggesting that Defendant Bearing was responsible for the delay between this date 

and the date Plaintiff’s tooth was extracted.  At most, Plaintiff alleges that he told 

Defendant Bearing that he was concerned that other Defendants would interfere with his 
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dental treatment, but Plaintiff does not allege that Defendant Bearing had any control 

over those Defendants or that he had definitive knowledge that they would attempt to 

violate Plaintiff’s constitutional rights.  It is thus RECOMMENDED that Plaintiff’s 

claims against Defendant Bearing be DISMISSED without prejudice.  

b. Shoulder Injury  

Plaintiff also alleges various Defendants failed to treat a shoulder injury he 

incurred at the prison.  Plaintiff contends he notified prison medical staff of his shoulder 

injury on January 12, 2016.  ECF No. 1 at 23.  Plaintiff alleges that despite complaining 

repeatedly of his shoulder injury and associated pain, Defendant Dr. Burnside—the 

prison physician—prescribed him only ibuprofen.  Plaintiff alleges that Defendant 

Burnside knew that Plaintiff could not take ibuprofen because it irritated his stomach, but 

Plaintiff was given “no other option but to except [sic] the ibuprofen.”  Id.  Plaintiff again 

sought medical treatment after the pain became “unbearable,” but was not seen by 

Defendant Burnside for another two weeks, at which time Defendant Burnside requested 

x-rays.  Id.  Because Plaintiff was still experiencing pain and reduced mobility in his 

shoulder, he requested the results of his x-rays and additional medical treatment for 

several additional weeks.  Plaintiff also began to complain to other prison officials about 

his lack of treatment during this time.  Despite these requests, Plaintiff received no 

additional treatment until his family sent a certified letter to the supervisors of Defendant 

Burnside.  At that time, Plaintiff was “pulled to the main prison” and examined by 

another physician who “found that Plaintiff had suffered a significant injury” and placed 
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Plaintiff on a “steroid regimen,” pain medication, and “medication to protect Plaintiff’s 

stomach.”  Id. at 26.   

Construed very liberally, Plaintiff’s Eighth Amendment claims against Defendants 

Burnside, Bishop, Powell, and Williams are sufficient to proceed for further factual 

development.  Plaintiff has alleged that Defendant Burnside knew Plaintiff was in a 

significant amount of pain and did nothing other than prescribe a medication that 

Defendant Burnside allegedly knew Plaintiff could not take.  See, e.g., Ancata, 769 F.2d 

at 704 (holding that medical care that is “so cursory as to amount to no treatment at all” 

may violate constitutional rights).  Plaintiff also alleges that Defendant Burnside took 

such action in retaliation for Plaintiff filing a lawsuit against him shortly before Plaintiff 

notified medical of his shoulder injury.4  Plaintiff alleges that Defendants Bishop, Powell, 

and Williams, who all appear to serve in supervisory roles, all knew that Plaintiff was in 

significant pain and that Defendant Burnside was not treating Plaintiff for his injury.  See, 

e.g., ECF No. 1 at 25; see also Hendrix, 535 F. App’x at 805. 

Plaintiff does not, however, allege a basis for holding any other Defendant named 

in his narrative liable for the failure to receive adequate medical care with respect to his 

shoulder injury.  Plaintiff has first failed to state an Eighth Amendment medical treatment 

claim against Defendant Gore.  At most, Plaintiff alleges that he “informed” Defendant 

Gore of his injury on January 19, 2016.  At that point, Plaintiff was receiving at least 

some medical care from Defendant Burnside, and Plaintiff does not allege that Defendant 

Gore, a GDCP nurse, had any further involvement with Plaintiff’s case or was somehow 

                                                   
4 See Rodriguez v. Chatman, No. 5:15-cv-00002-MTT-CHW (M.D. Ga. Jan. 5, 2015).   
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responsible for the future delay in care or refusal to treat Plaintiff’s pain.  Defendant Gore 

cannot be held liable for taking Defendant Burnside’s lead with respect to Plaintiff’s 

treatment in the absence of any facts showing it would be objectively unreasonable for 

her to do so.  See Bauer v. Kramer, 424 F. App’x 917, 919 (11th Cir. 2011) (per curiam) 

(“[A] nurse is not deliberately indifferent when she reasonably follows a doctor’s orders 

by administering prescribed medication to an inmate.”); Welch v. Valentine, No. 5:10-cv-

43-MTT, 2012 WL 3637738, at *3 (M.D. Ga. July 13, 2012) (finding that a nurse cannot 

be deliberately indifferent if she reasonably follows a physician’s orders).  It is therefore 

RECOMMENDED that Plaintiff’s Eighth Amendment medical treatment claims against 

Defendant Gore regarding his shoulder injury be DISMISSED without prejudice. 

 Plaintiff has also failed to state a claim to the extent he seeks to hold “dorm 

officers” Stughill, Williams, White, Forts, and Maye liable for the alleged failure to 

receive adequate medical treatment.  Plaintiff vaguely asserts that he informed these 

Defendants that he was experiencing some pain, but Plaintiff does not allege that the 

nature of his injury was so obvious that these officers must have known that a medical 

professional had not appropriately treated it, or that the officers had any other reason to 

believe that prison medical staff was not appropriately treating Plaintiff.  See, e.g., Kuhne 

v. Fla. Dep’t Corr., 618 F. App’x 498, 507 (11th Cir. 2015) (per curiam) (holding that 

“when a layperson is accused of deliberate indifference, the plaintiff must present[] 

evidence that her situation was so obviously dire that two lay [officers] must have known 

that a medical professional had grossly misjudged [the plaintiff’s] condition” (internal 

quotation marks omitted) (alterations in original)); see also Spruill v. Gillis, 372 F.3d 
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218, 236 (3d Cir. 2004) (affirming dismissal of claims against non-medical prison 

officials and holding that “absent a reason to believe (or actual knowledge) that prison 

doctors or their assistants are mistreating (or not treating) a prisoner, a non-medical 

prison official . . . will not be chargeable with the Eighth Amendment scienter 

requirement of deliberate indifference”); Townsend v. Jefferson Cnty., 601 F.3d 1152, 

1159 (11th Cir. 2010) (favorably citing Spruill).  It is accordingly RECOMMENDED 

that the Eighth Amendment claims against these Defendants likewise be DISMISSED 

without prejudice. 

 Plaintiff also states that Defendants Chatman, Butts, Adair, and Gore conspired 

with Defendants Powell, Bishop, and Burnside “to be indifferent to Plaintiff’s complaints 

of pain and injury” despite “visually see[ing] Plaintiff in pain,” but Plaintiff provides no 

factual support for his bald allegation of conspiracy.5  Plaintiff thus fails to state a 

constitutional claim.  See, e.g., Phillips v. Mashburn, 746 F.2d 782, 785 (11th Cir. 1984) 

(per curiam) (finding that district court properly exercised discretion to dismiss 

conspiracy claim prior to service where plaintiff made only a “naked assertion of a 

conspiracy between a state judge and private defendants without supporting operative 

facts”); see also Edwards v. Zeese, No. 1:13-cv-29-WLS, 2013 WL 1833271, at *4 (M.D. 

Ga. May 1, 2013) (“A complaint alleging a conspiracy may be dismissed when it contains 

allegations of a conspiracy that are conclusory, vague, and of a general nature.”). 

 

                                                   
5Plaintiff does not appear to allege a basis for holding these Defendants liable for 
purportedly failing to provide Plaintiff with proper medical care, aside from his vague 
and general allegation of conspiracy.   
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v. Retaliation Claims  

Finally, Plaintiff appears to raise a retaliation claim against Defendant Burnside.  

It is well established that an adverse action imposed in retaliation for a prisoner’s exercise 

of a constitutionally protected right is actionable.  Wildberger v. Bracknell, 869 F.2d 

1467, 1468 (11th Cir. 1989) (per curiam).  Generally speaking, to prove a retaliation 

claim an inmate needs to show that he engaged in protected conduct; that the prison 

official’s retaliatory conduct adversely affected the protected conduct; and a causal 

connection between the protected conduct and the adverse action.  See, e.g., Moton v. 

Cowart, 631 F.3d 1337, 1341 (11th Cir. 2011).  “[B]road, conclusory allegations of 

retaliation are insufficient to state a claim under section 1983.”  Robinson v. Boyd, No. 

5:03CV25/MMP/MD, 2005 WL 1278136, at *3 (N.D. Fla. May 26, 2005).   

Plaintiff alleges Defendant Burnside did not provide him adequate medical care—

including adequate pain relief for significant pain—because Plaintiff had filed a lawsuit 

against Defendant Burnside shortly before Plaintiff sought treatment for his broken tooth 

and shoulder injury.  ECF No. 1 at 25.  Plaintiff also notes that Defendant Burnside 

mentioned this lawsuit and then declined to provide Plaintiff with medical care.  Id. at 20.  

Plaintiff’s retaliation claim against Defendant Burnside, construed liberally, is sufficient 

to proceed for further factual development.  

II. Motion for Temporary Restraining Order or Preliminary Injunction 

Plaintiff has filed a separate motion for preliminary injunction (ECF No. 3.)  A 

temporary restraining order (“TRO”) or preliminary injunction is a drastic remedy used 

primarily to preserve the status quo rather than grant most or all of the substantive relief 
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sought in the complaint.  See, e.g., Cate v. Oldham, 707 F.2d 1176, 1185 (11th Cir. 

1983); Fernandez-Roque v. Smith, 671 F.2d 426, 429 (11th Cir. 1982).6  Factors a movant 

must show to be entitled to a TRO include:  “(1) a substantial likelihood of ultimate 

success on the merits; (2) the TRO is necessary to prevent irreparable injury; (3) the 

threatened injury outweighs the harm the TRO would inflict on the non-movant; and (4) 

the TRO would serve the public interest.”  Ingram v. Ault, 50 F.3d 898, 900 (11th Cir. 

1995) (per curiam).   

At this juncture, the facts have not been sufficiently developed to demonstrate a 

substantial likelihood that Plaintiff will ultimately prevail on the merits.  Instead, the 

Defendants should be afforded an opportunity to respond to Plaintiff’s allegations, and 

any claims for injunctive relief can be addressed as this case proceeds.  Accordingly, it is 

RECOMMENDED that Plaintiff’s motion for a preliminary injunction (ECF No. 3) and 

claims for preliminary injunctive relief or a temporary restraining order be DENIED.   

III. Conclusion 

In accordance with the foregoing, the following claims shall proceed for further 

factual development: (1) religious freedom claims against Defendants Bryson, Cellars, 

Chatman, Caldwell, Sutton, Martin, Bishop, Powell, and McCloud; (2) Eighth 

Amendment claims regarding contaminated food against Defendants Sutton, Martin, 

Chatman, and Caldwell; (3) Eighth Amendment claims regarding nutritionally inadequate 

                                                   
6The standard for obtaining a TRO is the same as the standard for obtaining a preliminary 
injunction.  See Parker v. State Bd. of Pardons & Paroles, 275 F.3d 1032, 1034-35 (11th 
Cir. 2001) (per curiam); Windsor v. United States, 379 F. App’x 912, 916-17 (11th Cir. 
2010) (per curiam). 
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meals against Defendants Bryson, Cellars, Chatman, Caldwell, Sutton, and Martin; (4) 

Eighth Amendment dental care claims against Defendants Adair, Gore, Burnside, Reid, 

Forts, Butts, Lewis, and Chatman; (5) Eighth Amendment medical care claims regarding 

Plaintiff’s shoulder injury against Defendants Burnside, Bishop, Powell, and Williams; 

and (6) retaliation claims against Defendant Burnside.  Because Plaintiff has failed to 

state a claim upon which relief may be granted and/or because Plaintiff has failed to 

allege facts associating the remaining Defendants with a particular constitutional 

violation, see Douglas v. Yates, 535 F.3d 1316, 1321-22 (11th Cir. 2008), it is 

RECOMMENDED that Plaintiff’s remaining claims be DISMISSED without 

prejudice.  It is further RECOMMENDED that Plaintiff’s motion for a temporary 

restraining order (ECF No. 11) be DENIED.  Plaintiff’s motion for an extension of time 

to pay the filing fee (ECF No. 8) and his motion for expedited consideration of his 

Complaint (ECF No. 13) are DENIED as moot. 

OBJECTIONS 

Pursuant to 28 U.S.C. § 636(b)(1), the parties may serve and file written 

objections to these recommendations with the Honorable Marc T. Treadwell, United 

States District Judge, WITHIN FOURTEEN (14) DAYS after being served with a copy 

of this Recommendation.  The parties may seek an extension of time in which to file 

written objections, provided a request for an extension is filed prior to the deadline for 

filing written objections.  Failure to object in accordance with the provisions of § 

636(b)(1) waives the right to challenge on appeal the district judge’s order based on 
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factual and legal conclusions to which no objection was timely made.  See 11th Cir. R. 3-

1. 

ORDER FOR SERVICE 

Having found that Plaintiff has made colorable constitutional violation claims 

against the Defendants identified above it is accordingly ORDERED that service be 

made on those Defendants and that they file an Answer, or such other response as may be 

appropriate under Rule 12, 28 U.S.C. § 1915, and the Prison Litigation Reform Act.  

Defendants are reminded of the duty to avoid unnecessary service expenses, and of the 

possible imposition of expenses for failure to waive service pursuant to Rule 4(d). 

DUTY TO ADVISE OF ADDRESS CHANGE 

During the pendency of this action, all parties shall keep the Clerk of this Court 

and all opposing attorneys and/or parties advised of their current address.  Failure to 

promptly advise the Clerk of a change of address may result in the dismissal of a party’s 

pleadings. 

DUTY TO PROSECUTE ACTION 

Plaintiff is also advised that he must diligently prosecute his Complaint or face the 

possibility that it will be dismissed under Rule 41(b) of the Federal Rules of Civil 

Procedure for failure to prosecute.  Defendants are similarly advised that they are 

expected to diligently defend all allegations made against them and to file timely 

dispositive motions as hereinafter directed.  This matter will be set down for trial when 

the Court determines that discovery has been completed and that all motions have been 

disposed of or the time for filing dispositive motions has passed.  
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FILING AND SERVICE OF MOTIONS, 
PLEADINGS, AND CORRESPONDENCE 

 
It is the responsibility of each party to file original motions, pleadings, and 

correspondence with the Clerk of Court.  A party need not serve the opposing party by 

mail if the opposing party is represented by counsel.  In such cases, any motions, 

pleadings, or correspondence shall be served electronically at the time of filing with the 

Court.  If any party is not represented by counsel, however, it is the responsibility of each 

opposing party to serve copies of all motions, pleadings, and correspondence upon the 

unrepresented party and to attach to said original motions, pleadings, and correspondence 

filed with the Clerk of Court a certificate of service indicating who has been served and 

where (i.e., at what address), when service was made, and how service was 

accomplished. 

DISCOVERY 

Plaintiff shall not commence discovery until an answer or dispositive motion has 

been filed on behalf of the Defendant from whom discovery is sought by the Plaintiff.  

The Defendants shall not commence discovery until such time as an answer or dispositive 

motion has been filed.  Once an answer or dispositive motion has been filed, the parties 

are authorized to seek discovery from one another as provided in the Federal Rules of 

Civil Procedure.  The deposition of the Plaintiff, a state/county prisoner, may be taken at 

any time during the time period hereinafter set out provided prior arrangements are made 

with his custodian.  Plaintiff is hereby advised that failure to submit to a deposition 

may result in the dismissal of his lawsuit under Rule 37 of the Federal Rules of Civil 
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Procedure.  

IT IS HEREBY ORDERED that discovery (including depositions and the service 

of written discovery requests) shall be completed within 90 days of the date of filing of 

an answer or dispositive motion by the Defendants (whichever comes first) unless an 

extension is otherwise granted by the court upon a showing of good cause therefor or a 

protective order is sought by the defendant and granted by the court.  This 90-day period 

shall run separately as to Plaintiff and Defendants beginning on the date of filing of 

Defendants’ answer or dispositive motion (whichever comes first). The scheduling of a 

trial may be advanced upon notification from the parties that no further discovery is 

contemplated or that discovery has been completed prior to the deadline. 

Discovery materials shall not be filed with the Clerk of Court.  No party shall be 

required to respond to any discovery not directed to him/her or served upon him/her by 

the opposing counsel/party.  The undersigned incorporates herein those parts of the Local 

Rules imposing the following limitations on discovery:  except with written permission 

of the court first obtained, interrogatories may not exceed TWENTY-FIVE (25) to each 

party, requests for production of documents and things under Rule 34 of the Federal 

Rules of Civil Procedure may not exceed TEN (10) requests to each party, and requests 

for admissions under Rule 36 of the Federal Rules of Civil Procedure may not exceed 

FIFTEEN (15) requests to each party.  No party shall be required to respond to any such 

requests which exceed these limitations.    

 REQUESTS FOR DISMISSAL AND/OR JUDGMENT 

The Court shall not consider requests for dismissal of or judgment in this action, 
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absent the filing of a motion therefor accompanied by a brief/memorandum of law citing 

supporting authorities.  Dispositive motions should be filed at the earliest time possible, 

but in any event no later than one hundred - twenty (120) days from when the discovery 

period begins unless otherwise directed by the Court. 

DIRECTIONS TO CUSTODIAN OF PLAINTIFF 

As previously noted, the Warden of the institution wherein Plaintiff is 

incarcerated, or the Sheriff of any county where he is held in custody, and any successor 

custodians, shall each month cause to be remitted to the Clerk of this court twenty percent 

(20%) of the preceding month’s income credited to Plaintiff’s account at said institution 

until the $350.00 filing fee has been paid in full. In accordance with provisions of the 

Prison Litigation Reform Act, Plaintiff’s custodian is authorized to forward payments 

from the prisoner’s account to the Clerk of Court each month until the filing fee is paid in 

full, provided the amount in the account exceeds $10.00. 

Collection of monthly payments from Plaintiff’s trust fund account shall continue 

until the entire $350.00 has been collected, notwithstanding the dismissal of Plaintiff’s 

lawsuit or the granting of judgment against him prior to the collection of the full filing 

fee. 

PLAINTIFF’S OBLIGATION TO PAY FILING FEE 

Pursuant to provisions of the Prison Litigation Reform Act, in the event Plaintiff is 

hereafter released from the custody of the State of Georgia or any county thereof, he shall 

remain obligated to pay any balance due on the filing fee in this proceeding until said 

amount has been paid in full; Plaintiff shall continue to remit monthly payments as 
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required by the Prison Litigation Reform Act. Collection from Plaintiff of any balance 

due on the filing fee by any means permitted by law is hereby authorized in the event 

Plaintiff is released from custody and fails to remit payments.  Plaintiff’s Complaint is 

subject to dismissal if he has the ability to make monthly payments and fails to do so. 

SO ORDERED AND RECOMMENDED, this 30th day of August, 2017.  
  
 
     s/ Charles H. Weigle                 

      Charles H. Weigle     
      United States Magistrate Judge 
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