
IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

MACON DIVISION 
 
VICTOR MACKEVIN LEARY, : 
      : 
  Plaintiff,    : 
      : 

VS.     : 
     : NO. 5:17-cv-00022-MTT-CHW 

THE GEO GROUP INC;   : 
et al.,      : 
      :  
  Defendants.   : 
________________________________ : 
 

ORDER AND RECOMMENDATION 

This case is currently before the Court for preliminary screening as required by the 

Prison Litigation Reform Act (“PLRA”), 28 U.S.C. § 1915A(a).  Pro se Plaintiff Victor 

Mackevin Leary, a prisoner at the Autry State Prison in Pehlam, Georgia, filed a civil 

rights complaint under 42 U.S.C. § 1983.  Compl., ECF No. 1.  He also submitted a 

motion for leave to proceed in forma pauperis (“IFP”).  Mot. for Leave to Proceed In 

Forma Pauperis, ECF No. 2.  Plaintiff’s motion for leave to proceed IFP was previously 

granted, and he was directed to pay an initial partial filing fee, Order Granting Mot. for 

Leave to Proceed In Forma Pauperis, ECF No. 5, which he has since paid.  Additionally, 

Plaintiff was ordered to recast his Complaint using the Court’s standard form.  Order to 

Recast Compl., ECF No. 6.  Plaintiff has now filed his recast complaint.  Recast Compl., 

ECF No. 7.  Thus, this case is ripe for review.     

Upon review of Plaintiff’s Complaint, Plaintiff’s Eighth Amendment conditions of 

confinement claim against Defendants Fredrick J. Head, Douglas West, Ronald R. 
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Warren, and Laura Fletcher, as well as his First Amendment retaliation claims against 

Defendants West and Tammy Bailey will be allowed to proceed.  As to Plaintiff’s First 

Amendment retaliation claim against Defendants Head, Warren, and Fletcher; his Eighth 

Amendment claim against all Defendants based on placement in administrative 

segregation; and all of his claims against Defendant The Geo Group, Inc., it is 

recommended that those claims be DISMISSED WITHOUT PREJUDICE pursuant to 

28 U.S.C. § 1915A(b)(1), as discussed herein. 

I.  MOTION TO PROCEED IN FORMA PAUPERIS 

The district courts may authorize the commencement of a civil action without 

prepayment of the normally-required filing fee if the plaintiff shows that he is indigent 

and financially unable to pay the fee.  See 28 U.S.C. §1915(b).  A prisoner seeking to 

proceed IFP under this section must provide the district court with both (1) an affidavit in 

support of his claim of indigence and (2) a certified copy of his prison “trust fund account 

statement (or institutional equivalent) for the 6-month period immediately preceding the 

filing of the complaint.”  Id. 

As noted above, Plaintiff has been granted leave to proceed in forma pauperis and 

has paid the initial filing fee.  Plaintiff remains obligated to pay the remainder of the full 

$350.00 filing fee, in installments, as provided in 28 U.S.C. § 1915(b)(1) and explained 

below.  The CLERK shall therefore forward a copy of this ORDER to the business 

manager of the facility in which Plaintiff is detained so that withdrawals from his account 

may commence as payment towards the filing fee.  The district court’s filing fee is not 
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refundable, regardless of the outcome of the case, and must therefore be paid in full even 

if Plaintiff’s Complaint (or any part thereof) is dismissed prior to service. 

A. Directions to Plaintiff’s Custodian 

Because Plaintiff has been granted leave to proceed IFP, it is hereby ORDERED 

that the warden of the institution wherein Plaintiff is incarcerated, or the sheriff of any 

county wherein he is held in custody, and any successor custodians, each month cause to 

be remitted to the Clerk of this Court twenty percent (20%) of the preceding month’s 

income credited to Plaintiff’s account at said institution until the $350.00 filing fee has 

been paid in full.  In accordance with the provisions of the Prison Litigation Reform Act 

(“PLRA”), Plaintiff’s custodian is hereby authorized to forward payments from the 

prisoner’s account to the Clerk of Court each month until the filing fee is paid in full, 

provided the amount in the account exceeds $10.00.  It is further ORDERED that 

collection of monthly payments from Plaintiff’s trust fund account shall continue until the 

entire $350.00 has been collected, notwithstanding the dismissal of Plaintiff’s lawsuit or 

the granting of judgment against him prior to collection of the full filing fee. 

B. Plaintiff’s Obligations Upon Release 

Pursuant to provisions of the PLRA, in the event Plaintiff is hereafter released 

from the custody of the State of Georgia or any county thereof, he shall remain obligated 

to pay any balance due on the filing fee in this proceeding until said amount has been 

paid in full; Plaintiff shall continue to remit monthly payments as required by the PLRA.  

Collection from Plaintiff of any balance due on the filing fee by any means permitted by 

law is hereby authorized in the event Plaintiff is released from custody and fails to remit 
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payments.  Plaintiff’s Complaint is subject to dismissal if he has the ability to make 

monthly payments and fails to do so. 

II.  PRELIMINARY SCREENING 

A. Standard of Review 

Under the PLRA, the district courts are obligated to conduct a preliminary 

screening of every complaint filed by a prisoner who seeks redress from a government 

entity, official, or employee.  See 28 U.S.C. § 1915A(a).  Screening is also required, 

under 28 U.S.C. § 1915(e), when the plaintiff is proceeding IFP.  Both statutes apply in 

this case, and the standard of review is the same.  When conducting preliminary 

screening, the Court must accept all factual allegations in the complaint as true.  See 

Boxer X v. Harris, 437 F.3d 1107, 1110 (11th Cir. 2006); Hughes v. Lott, 350 F.3d 1157, 

1159-60 (11th Cir. 2003).  Pro se pleadings, like the one in this case, are “held to a less 

stringent standard than pleadings drafted by attorneys,” and a pro se complaint is thus 

“liberally construed.”  Tannenbaum v. United States, 148 F.3d 1262, 1263 (11th Cir. 

1998) (per curiam).  The district court, however, cannot allow a plaintiff to litigate 

frivolous, conclusory, or speculative claims.  As part of the preliminary screening, the 

court shall dismiss a complaint, or any part thereof, prior to service if it is apparent that 

the plaintiff’s claims are frivolous or if his allegations fail to state a claim upon which 

relief may be granted – i.e., that the plaintiff is not entitled to relief based on the facts 

alleged.  See § 1915A(b); § 1915(e). 

A claim is frivolous if it “lacks an arguable basis either in law or in fact.”  Miller 

v. Donald, 541 F.3d 1091, 1100 (11th Cir. 2008) (internal quotation marks omitted).  The 
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Court may dismiss claims that are based on “indisputably meritless legal” theories and 

“claims whose factual contentions are clearly baseless.”  Id. (internal quotation marks 

omitted).  A complaint fails to state a claim if it does not include “sufficient factual 

matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’”  Ashcroft 

v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 

570 (2007)).  The factual allegations in a complaint “must be enough to raise a right to 

relief above the speculative level” and cannot “merely create[] a suspicion [of] a legally 

cognizable right of action.”  Twombly, 550 U.S. at 555 (second alteration in original).  In 

other words, the complaint must allege enough facts “to raise a reasonable expectation 

that discovery will reveal evidence” supporting a claim.  Id. at 556.  “Threadbare recitals 

of the elements of a cause of action, supported by mere conclusory statements, do not 

suffice.”  Iqbal, 556 U.S. at 678.  

To state a claim for relief under §1983, a plaintiff must allege that (1) an act or 

omission deprived him of a right, privilege, or immunity secured by the Constitution or a 

statute of the United States, and (2) the act or omission was committed by a person acting 

under color of state law.  Hale v. Tallapoosa Cty., 50 F.3d 1579, 1582 (11th Cir. 1995).  

If a litigant cannot satisfy these requirements or fails to provide factual allegations in 

support of his claim or claims, the complaint is subject to dismissal.  See Chappell v. 

Rich, 340 F.3d 1279, 1282-84 (11th Cir. 2003).   

B. Factual Allegations 

In his Complaint, Plaintiff alleges that he began to have “an allergy related 

sickness” on January 27, 2015.  Attach. 1 to Recast Compl. 3, ECF No. 7-1.  Medical 
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personnel treated Plaintiff’s sickness as cold symptoms, which did not work, causing 

Plaintiff to need to see a doctor for cough, sore throat, headaches, and discharges of blood 

and mucus.  Id.  Plaintiff asserts that his condition was caused by black mold located in 

the prison.  Id.   

Defendants Frederick J. Head, Douglas West, Ronald R. Warren, and Laura 

Fletcher all held inspections, during which Plaintiff alerted these defendants to the 

presence of black mold in his prison dormitory.  Id.  Additionally, Fletcher took Plaintiff 

to medical for treatment of his symptoms, such that she knew that he was being harmed 

by the presence of the black mold.  Id.  Despite their knowledge of the mold and its 

potentially harmful nature, each of these defendants failed to remove the black mold or 

take measures to correct the conditions in the prison that allowed the mold infestation to 

occur.  Id.   

Moreover, on February 26, 2015, defendant Tammy Bailey was escorting an 

auditor in Plaintiff’s area when Plaintiff asked Bailey if she was going to show the mold 

infestation to the auditor.  Id.  In response to this, Bailey and West had Plaintiff placed in 

segregated lockdown even though Plaintiff had not been violating any rules.  Id.  Until he 

was later transferred out of the prison, Plaintiff was continuously harassed for informing 

officials about the mold infestation.  Id. at 4.   

Plaintiff has now filed this Complaint, alleging that Defendants the Geo Group, 

Head, West, Warren, and Fletcher exposed him to inhumane living conditions in 

violation of the Eighth Amendment and that Defendants the Geo Group, Head, West, 

Warren, Fletcher, and Bailey violated his First and Eighth Amendment rights by placing 
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him in administrative segregation in retaliation for informing the auditor about the mold.  

Id. at 4-5.  Plaintiff seeks injunctive relief and monetary damages on these claims.  Id. at 

5.   

C. Analysis 

1.  Supervisory liability 

As an initial matter, Plaintiff names the Geo Group as a defendant in his 

Complaint, but he does not make factual allegations specifically linking the Geo Group to 

any of his claims.  See Douglas, 535 F.3d at 1321-22.  To the extent Plaintiff seeks to 

hold the Geo Group liable in its supervisory capacity, private contractor that provides 

prison services cannot be held liable under 42 U.S.C. § 1983 on a theory of supervisory 

liability unless the alleged constitutional deprivation occurred as a direct result of the 

contractor’s official policies or customs.  See Monell v. Dep’t of Social Servs., 436 U.S. 

658, 691 (1978); Harvey v. Harvey, 949 F.2d 1127, 1129-30 (11th Cir. 1992).  Here, 

Plaintiff has not alleged any custom or policy of the Geo Group that resulted in the 

conditions asserted in the Complaint.  See Attach. 1 to Recast Compl. 3, ECF No. 7-1.  

Thus, his allegations are insufficient to state a claim against the Geo Group.  See Monell, 

436 U.S. at 691; Harvey, 949 F.2d at 1129-30.  Accordingly, it is RECOMMENDED 

that all of Plaintiff’s claims against the Geo Group be DISMISSED WITHOUT 

PREJUDICE. 

2.  Conditions of Confinement 

Plaintiff alleges that Defendants Head, West, Warren, and Fletcher violated his 

Eighth Amendment rights by exposing him to black mold, which caused him to become 
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physically ill.  Attach. 1 to Recast Compl. 4, ECF No. 7-1.  An Eighth Amendment 

challenge to conditions of confinement must allege a “wanton and unnecessary infliction 

of pain.”  See Chandler v. Crosby, 379 F.3d 1278, 1289 (11th Cir. 2004).  Thus, to state 

an Eighth Amendment claim for exposure to unsafe conditions, a prisoner must allege 

facts to show the existence of a prison condition that is extreme and poses an 

unreasonable risk the prisoner’s health or safety.  Id.  Additionally, the prisoner must 

allege facts to show that the defendant acted with deliberate indifference to the condition, 

which requires that the defendant knew that an excessive risk to health or safety existed, 

but disregarded that risk.  Id. at 1289-90.   

Here, construed liberally, Plaintiff’s complaint alleges that black mold in the 

prison dormitory created an excessive risk to his health, which actually resulted in him 

having potentially serious symptoms including cough, sore throat, headaches, and 

discharges of blood and mucus.  Attach. 1 to Recast Compl. 3, ECF No. 7-1.  Moreover, 

Plaintiff asserts that Defendants Head, West, Warren, and Fletcher each knew about the 

condition because Plaintiff alerted them to it during their inspections of the dormitory.  

Id.  Despite this knowledge, these Defendants failed to take any action to remove the 

mold from the dormitory or to alleviate the conditions that allowed the infestation to 

occur.  Id.   

Thus, read liberally, Plaintiff’s Complaint alleges that Defendants Head, West, 

Warren, and Fletcher knowingly exposed him to a condition that posed a serious risk to 

his health.  See id.  These allegations are sufficient to state a claim for deliberate 

indifference to unsafe prison conditions to pass the initial review stage.  See Chandler, 
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379 F.3d at 1289-90.  Accordingly, Plaintiff’s conditions of confinement claim related to 

the failure to remove black mold from the prison dormitory will be allowed to proceed as 

to Defendants Head, West, Warren, and Fletcher. 

3.  Retaliation 

Plaintiff also asserts that Defendants Head, West, Warren, Fletcher, and Bailey 

retaliated against him for speaking out about the black mold.  Attach. 1 to Recast Compl. 

4, ECF No. 7-1.  A First Amendment retaliation claim requires a prisoner to allege that 

(1) he engaged in constitutionally protected speech, (2) the defendant undertook adverse 

action against the prisoner that was “likely [to] deter a person of ordinary firmness from 

engaging in such speech,” and (3) a causal relationship existed between the defendant’s 

action and the prisoner’s speech.  Smith v. Mosley, 532 F.3d 1270, 1276 (11th Cir. 2008).   

In this regard, Plaintiff alleges that he spoke out in front of the auditor to attempt 

to draw attention to the presence of the black mold so that it might be removed.  Attach. 1 

to Recast Compl. 3, ECF No. 7-1.  This allegation at least arguably sets forth facts to 

demonstrate that Plaintiff engaged in protected speech for the purpose of his First 

Amendment claim.  See Smith, 532 F.3d at 1276 & n.17 (recognizing that statements in a 

letter to the assistant warden constituted grievances, which were protected speech even 

though the inmate did not use the grievance system where it was clear from the letter that 

the inmate was attempting to obtain relief from the warden with regard to prison 

conditions).   

Additionally, Plaintiff asserts that, in response to his speech regarding the 

presence of black mold, Defendants Bailey and West took adverse action against him by 
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having him confined to administrative segregation even though he had not broken any 

rules.  Attach. 1 to Recast Compl. 3, ECF No. 7-1.  Construed in his favor, Plaintiff’s 

Complaint states a First Amendment claim sufficient to warrant a response from 

Defendants Bailey and West.  See id. at 1276.   

To the extent that Plaintiff seeks to assert a First Amendment claim against 

Defendants Head, Warren, and Fletcher, however, Plaintiff does not make any specific 

factual assertions as to these Defendants with regard to his retaliation claim.  See Attach. 

1 to Recast Compl. 3, ECF No. 7-1.  Even where a complaint sufficiently alleges a 

constitutional violation, the complaint must also allege facts to tie the individual 

defendants to the violation.  See Douglas v. Yates, 535 F.3d 1316, 1321-22 (11th Cir. 

2008).  Thus, in the absence of any factual allegations tying Defendants Head, Warren, 

and Fletcher to the alleged retaliation, Plaintiff has not stated a claim against Head, 

Warren, and Fletcher in this regard.   

Accordingly, Plaintiff’s First Amendment retaliation claim will be allowed to 

proceed against Defendants Bailey and West.  It is RECOMMENDED, however, that 

the retaliation claim be DISMISSED WITHOUT PREJUDICE as to Defendants Head, 

Warren, and Fletcher. 

4.  Placement in Segregation 

Finally, Plaintiff alleges that the Defendants violated his Eighth Amendment right 

to be free from cruel and unusual punishment by placing him in administrative 

segregation in retaliation for speaking out about the black mold.  Attach. 1 to Recast 

Compl. 5, ECF No. 7-1.  As to this claim, however, Plaintiff makes no factual allegations 
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that would suggest that the placement in administrative segregation caused any wanton 

and unnecessary infliction of pain or exposure to unsafe conditions of confinement.  See 

id. at 3.  Accordingly, he has not stated an Eighth Amendment claim based on his 

placement in administrative segregation.  See Chandler, 379 F.3d at 1289-90.  It is 

therefore RECOMMENDED that Plaintiff’s Eighth Amendment claim against all 

Defendants based on his placement in administrative segregation be DISMISSED 

WITHOUT PREJUDICE. 

VI. Conclusion 

In light of the foregoing, Plaintiff’s conditions of confinement claim may go 

forward as to Defendants Fredrick J. Head, Douglas West, Ronald R. Warren, and Laura 

Fletcher.  Additionally, Plaintiff’s retaliation claim may proceed as to Defendants 

Tammy Bailey and Douglas West.  It is RECOMMENDED, however, that his 

retaliation claim against Defendants Head, Warren, and Fletcher; his claim against all 

Defendants alleging an Eighth Amendment violation based on being placed in 

administrative segregation; and all of his claims as to the Geo Group be DISMISSED 

WITHOUT PREJUDICE.   

OBJECTIONS 

Pursuant to 28 U.S.C. § 636(b)(1), the parties may serve and file written 

objections to these recommendations with the Honorable Marc T. Treadwell, United 

States District Judge, WITHIN FOURTEEN (14) DAYS after being served with a copy 

of this Recommendation.  The parties may seek an extension of time in which to file 

written objections, provided a request for an extension is filed prior to the deadline for 
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filing written objections.  Failure to object in accordance with the provisions of § 

636(b)(1) waives the right to challenge on appeal the district judge’s order based on 

factual and legal conclusions to which no objection was timely made.  See 11th Cir. R. 3-

1. 

ORDER FOR SERVICE 

Having found that Plaintiff has made colorable constitutional violation claims 

against Defendants, it is accordingly ORDERED that service be made on Defendants 

FREDRICK J. HEAD, DOUGLAS WEST, RONALD R. WARREN, LAURA 

FLETCHER, AND TAMMY BAILEY, and that they file an Answer, or such other 

response as may be appropriate under Rule 12, 28 U.S.C. § 1915, and the Prison 

Litigation Reform Act.  Defendants are reminded of the duty to avoid unnecessary 

service expenses and of the possible imposition of expenses for failure to waive service 

pursuant to Rule 4(d). 

DUTY TO ADVISE OF ADDRESS CHANGE 

During the pendency of this action, all parties shall keep the Clerk of this Court 

and all opposing attorneys and/or parties advised of their current address.  Failure to 

promptly advise the Clerk of a change of address may result in the dismissal of a party’s 

pleadings. 

DUTY TO PROSECUTE ACTION 

Plaintiff is also advised that he must diligently prosecute his Complaint or face the 

possibility that it will be dismissed under Rule 41(b) of the Federal Rules of Civil 

Procedure for failure to prosecute.  Defendants are similarly advised that they are 
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expected to diligently defend all allegations made against them and to file timely 

dispositive motions as hereinafter directed.  This matter will be set down for trial when 

the Court determines that discovery has been completed and that all motions have been 

disposed of or the time for filing dispositive motions has passed.  

FILING AND SERVICE OF MOTIONS, 
PLEADINGS, AND CORRESPONDENCE 

 
It is the responsibility of each party to file original motions, pleadings, and 

correspondence with the Clerk of Court.  A party need not serve the opposing party by 

mail if the opposing party is represented by counsel.  In such cases, any motions, 

pleadings, or correspondence shall be served electronically at the time of filing with the 

Court.  If any party is not represented by counsel, however, it is the responsibility of each 

opposing party to serve copies of all motions, pleadings, and correspondence upon the 

unrepresented party and to attach to said original motions, pleadings, and correspondence 

filed with the Clerk of Court a certificate of service indicating who has been served and 

where (i.e., at what address), when service was made, and how service was 

accomplished. 

DISCOVERY 

Plaintiff shall not commence discovery until an answer or dispositive motion has 

been filed on behalf of the Defendants from whom discovery is sought by the Plaintiff.  

The Defendants shall not commence discovery until such time as an answer or dispositive 

motion has been filed.  Once an answer or dispositive motion has been filed, the parties 

are authorized to seek discovery from one another as provided in the Federal Rules of 
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Civil Procedure.  The deposition of the Plaintiff, a state/county prisoner, may be taken at 

any time during the time period hereinafter set out provided prior arrangements are made 

with his custodian.  Plaintiff is hereby advised that failure to submit to a deposition 

may result in the dismissal of his lawsuit under Rule 37 of the Federal Rules of Civil 

Procedure.  

IT IS HEREBY ORDERED that discovery (including depositions and the service 

of written discovery requests) shall be completed within 90 days of the date of filing of 

an answer or dispositive motion by the Defendants (whichever comes first) unless an 

extension is otherwise granted by the court upon a showing of good cause therefor or a 

protective order is sought by the defendant and granted by the court.  This 90-day period 

shall run separately as to Plaintiff and Defendants beginning on the date of filing of 

Defendants’ answer or dispositive motion (whichever comes first). The scheduling of a 

trial may be advanced upon notification from the parties that no further discovery is 

contemplated or that discovery has been completed prior to the deadline. 

Discovery materials shall not be filed with the Clerk of Court.  No party shall be 

required to respond to any discovery not directed to him/her or served upon him/her by 

the opposing counsel/party.  The undersigned incorporates herein those parts of the Local 

Rules imposing the following limitations on discovery:  except with written permission 

of the court first obtained, interrogatories may not exceed TWENTY-FIVE (25) to each 

party, requests for production of documents and things under Rule 34 of the Federal 

Rules of Civil Procedure may not exceed TEN (10) requests to each party, and requests 

for admissions under Rule 36 of the Federal Rules of Civil Procedure may not exceed 
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FIFTEEN (15) requests to each party.  No party shall be required to respond to any such 

requests which exceed these limitations.    

 REQUESTS FOR DISMISSAL AND/OR JUDGMENT 

The Court shall not consider requests for dismissal of or judgment in this action, 

absent the filing of a motion therefor accompanied by a brief/memorandum of law citing 

supporting authorities.  Dispositive motions should be filed at the earliest time possible, 

but in any event no later than one hundred twenty (120) days from when the discovery 

period begins unless otherwise directed by the Court. 

SO ORDERED AND RECOMMENDED, this 6th day of October, 2017.  
  
 
     s/ Charles H. Weigle                 

      Charles H. Weigle     
      United States Magistrate Judge 
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