
 IN THE UNITED STATES DISTRICT COURT 

 FOR THE MIDDLE DISTRICT OF GEORGIA 

 MACON DIVISION 

 

BRAJA SMITH, :  

: 

Plaintiff,  :   

: No. 5:17-cv-00406-CAR-MSH 

  v.    :  

:  

FYE, et al., : 

 : 

                   Defendants. : 

________________________________   

 

 ORDER AND RECOMMENDATION 

  

 This case is currently before the United States Magistrate Judge for preliminary 

screening as required by the Prison Litigation Reform Act (“PLRA”), 28 U.S.C. § 

1915A(a).  Plaintiff Braja Smith, an inmate confined at Macon State Prison, filed the 

above-captioned proceeding seeking relief under 42 U.S.C. § 1983 and requesting to 

proceed without prepayment of the Court’s filing fees.  Plaintiff also filed Motion for 

Preliminary Injunction.  Mot. for Prelim. Inj., ECF No. 3. 

 As discussed below, Plaintiff may proceed with his Eighth Amendment Claims 

against Defendants Fye, Spikes, McLaughlin, Kegler, Searcy, Jackson, Shirah, Ranson, 

Hamilton, Mims, Fowlkes, Johnson, Miller, and Toby.  It is RECOMMENDED that 

Plaintiff’s Eighth Amendment claims against Defendants Burkes and Perofsky be 

DISMISSED WITHOUT PRJEUDICE.  It is further RECOMMENDED that 

Plaintiff’s motion for preliminary injunction be DENIED. 
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I. Motion to Proceed In Form Pauperis 

Plaintiff seeks leave to proceed in this action without prepaying the court’s full 

filing fee.  Because Plaintiff is a prisoner seeking relief from state officials, his request to 

proceed in forma pauperis is subject to the Prison Litigation Reform Act (“PLRA”).  

Pursuant to the PLRA, “in no event” shall a prisoner bring an in forma pauperis civil action 

or appeal if:  

[he] has, on 3 or more prior occasions, while incarcerated or detained in any 

facility, brought an action or appeal in a court of the United States that was 

dismissed on the grounds that it is frivolous, malicious, or fails to state a 

claim upon which relief may be granted, unless the prisoner is under 

imminent danger of serious physical injury. 

 

28 U.S.C. § 1915(g).  This is known as the “three strikes provision.”  Under § 1915(g), a 

prisoner incurs a “strike” any time he has a federal lawsuit or appeal dismissed on the 

grounds that it is frivolous or malicious or fails to state a claim.  Medberry v. Butler, 185 

F.3d 1189, 1193 (11th Cir. 1999).  If a prisoner incurs three strikes, his ability to proceed 

in forma pauperis in federal court is greatly limited and leave may not be granted unless the 

prisoner shows an “imminent danger of serious physical injury.” Id.  

A review of court records on the Federal Judiciary’s Public Access to Court 

Electronic Records (“PACER”) database reveals that Plaintiff filed numerous federal 

lawsuits and appeals and at least three were dismissed as frivolous, malicious, or for failure 

to state a claim.  See Smith v. Owens, 5:12-cv-00292-MTT (M.D. Ga. 2013) (dismissed 

for failure to exhaust administrative remedies); Smith v. Owens, 6:12-cv-00107-BAE-JEG 
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(S.D. Ga. 2013) (dismissed for failure to state a claim); Smith v. Owens; 

6:13-cv-00002-BAE-JEG (S.D. Ga. 2013) (dismissed for failure to state a claim).
1
 

Because of this, Plaintiff may not proceed in forma pauperis unless he can show that 

he qualifies for the “imminent danger” exception in § 1915(g).  Medberry, 185 F.3d at 

1193.  To satisfy this provision a prisoner must allege facts that describe “an ongoing 

serious physical injury, or of a pattern of misconduct evidencing the likelihood of 

imminent serious physical injury.”  Sutton v. Dist. Attorney’s Office, 334 F. App’x 278, 

279 (11th Cir. 2009) (quoting Brown v. Johnson, 387 F.3d 1344, 1350 (11th Cir. 2004)).  

When reviewing a pro se prisoner’s complaint for this purpose, the district court must 

accept all factual allegations in the complaint as true and view all allegations of imminent 

danger in Plaintiff’s favor.  Brown v. Johnson, 387 F.3d 1344, 1347 (11th Cir. 2004); 

Tannenbaum v. United States, 148 F.3d 1262, 1263 (11th Cir. 1998).   

Construing Plaintiff allegations as true and with inferences drawn in his favor, 

Plaintiff has sufficiently alleged imminent danger at this stage of the proceedings.  As 

discussed in more detail below, Plaintiff alleges that he suffered a series of life threatening 

infections requiring intensive care and surgery and resulting in debilitating complications.  

According to Plaintiff, his conditions has been made worse by Defendants past and present 

failure to provide him with proper and prescribed treatment, including forcing Plaintiff to 

reside in general population with open surgical wounds and without receiving proper 

                     
1
 The United States District Court for the Southern District of Georgia previously determined that 

Plaintiff has three-strikes for purposes of 1915(g). See Smith v. Anderson, 

6:14-cv-00023-BAE-JEG (S. D. Ga. 2014).  On appeal, the Eleventh Circuit Court of Appeal 

determined “that the “three strikes” provision of the Prison Litigation Reform Act of 1995 is 

applicable to [Plaintiff].”  Id. at ECF No. 35.  
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dressings.  He further alleges that he is being refused physical therapy prescribed by his 

physicians.  The undersigned accepts these facts as true, as is required at this stage, and 

finds them sufficient to satisfy the imminent danger exception. 

Section 1915 allows the district courts to authorize the commencement of a civil 

action without prepayment of the normally-required fees upon a showing that the plaintiff 

is indigent and financially unable to pay the filing fee.  28 U.S.C. § 1915(b).  Plaintiff’s 

pauper’s affidavit and trust account statement show that he is currently unable to prepay 

the Court’s $350.00 filing fee.  Plaintiff’s motion to proceed in forma pauperis (ECF No. 

2) is thus GRANTED.  Plaintiff is, however, still obligated to pay the full balance of the 

filing fee, in installments, as set forth in § 1915(b) and explained below.  It is thus 

requested that the CLERK forward a copy of this ORDER to the business manager of the 

facility in which Plaintiff is incarcerated so that withdrawals from his account may 

commence as payment towards the filing fee.  

A. Directions to Plaintiff’s Custodian 

It is hereby ORDERED the warden of the institution wherein Plaintiff is 

incarcerated, or the Sheriff of any county wherein he is held in custody, and any successor 

custodians, each month cause to be remitted to the Clerk of this court twenty percent (20%) 

of the preceding month’s income credited to Plaintiff’s account at said institution until the 

$350.00 filing fee has been paid in full. In accordance with provisions of the Prison 

Litigation Reform Act, Plaintiff’s custodian is hereby authorized to forward payments 

from the prisoner’s account to the Clerk of Court each month until the filing fee is paid in 

full, provided the amount in the account exceeds $10.00.  It is further ORDERED that 
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collection of monthly payments from Plaintiff’s trust fund account shall continue until the 

entire $350.00 has been collected, notwithstanding the dismissal of Plaintiff’s lawsuit or 

the granting of judgment against him prior to the collection of the full filing fee. 

B. Plaintiff’s Obligations Upon Release 

Pursuant to provisions of the Prison Litigation Reform Act, in the event Plaintiff is 

hereafter released from the custody of the State of Georgia or any county thereof, he shall 

remain obligated to pay any balance due on the filing fee in this proceeding until said 

amount has been paid in full; Plaintiff shall continue to remit monthly payments as 

required by the Prison Litigation Reform Act. Collection from Plaintiff of any balance due 

on the filing fee by any means permitted by law is hereby authorized in the event Plaintiff 

is released from custody and fails to remit payments.  Plaintiff’s complaint is subject to 

dismissal if he has the ability to make monthly payments and fails to do so. 

II. Preliminary Review of Plaintiff’s Complaint 

A. Standard for Preliminary Review 

Under the PLRA, the district courts are obligated to conduct a preliminary screening 

of every complaint filed by a prisoner who seeks redress from a government entity, official, 

or employee.  See 28 U.S.C. § 1915A(a).  Screening is also required, under 28 U.S.C. § 

1915(e), when the plaintiff is proceeding IFP.  When conducting a preliminary review, the 

district court must accept all factual allegations in the complaint as true and make all 

inferences in the plaintiff’s favor.  See Brown v. Johnson, 387 F.3d 1344, 1347 (11th Cir. 

2004).  Pro se pleadings are also “held to a less stringent standard than pleadings drafted 

by attorneys,” and a pro se compliant is thus “liberally construed.”  Tannenbaum v. 
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United States, 148 F.3d 1262, 1263 (11th Cir. 1998) (per curiam).  The district court, 

however, cannot allow a plaintiff to litigate frivolous, conclusory, or speculative claims.  

As part of the preliminary screening, the court shall dismiss a complaint, or any part 

thereof, prior to service, if it is apparent that the plaintiff’s claims are frivolous or if his 

allegations fail to state a claim upon which relief may be granted – i.e., that the plaintiff is 

not entitled to relief based on the facts alleged. See § 1915A(b); § 1915(e). 

To state a viable claim, the complaint must include “enough factual matter” to—not 

only “give the defendant fair notice of what the . . . claim is and the grounds upon which it 

rests”—but to also create “a reasonable expectation” that discovery will reveal evidence to 

prove the claim(s).  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555-56 (2007).  The claims 

cannot be speculative or based solely on beliefs or suspicions; each must be supported by 

allegations of relevant and discoverable fact.  Id.  Thus, neither legal conclusions nor a 

recitation of legally relevant terms, standing alone, is sufficient to survive preliminary 

review.  Ashcroft v. Iqbal, 556 U.S. 662, 663 (2009) (“labels and conclusions” or “a 

formulaic recitation of the elements” of a cause of action is not enough).  Claims without 

an arguable basis in law or fact will be dismissed as frivolous.  See Neitzke v. Williams, 

490 U.S. 319, 325 (1989); Bilal v. Driver, 251 F.3d 1346, 1349 (11th Cir. 2001) (claims 

frivolous if “clearly baseless” or “legal theories are indisputably meritless”). 

B. Background and Plaintiff’s Claims 

The factual basis for Plaintiff’s complaint concerns medical care he received while 

confined at Georgia Diagnostic and Classification Prison (“GDCP”) and Macon State 

Prison between November 2015 and the present.  Plaintiff, who suffers from lupus, states 
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that he began experiencing painful swelling in his “back arm and elbow areas” a few days 

after transfer to GDCP in 2015.  Compl. 8, ECF No. 1.  Plaintiff notified Officer Toby 

and Unit Manager Miller of his worsening condition after he fainted and began 

experiencing weakness.  Plaintiff, however, did not receive treatment and began to 

experience delusions, hallucinations, and incontinence.  Id.  In an attempt to receive 

treatment, Plaintiff complained of chest pain, which according to Plaintiff “warrants 

immediate medical attention” pursuant to Georgia prison policy.  Nurse Johnson 

responded and placed Plaintiff on a stretcher.  However, when Plaintiff complained of 

swollen arms and pain rather than chest pain, Nurse Johnson had Plaintiff taken to the 

shower and returned to his cell.  Id.  

Other inmates then submitted a sick call request for Plaintiff, and medical staff 

examined him on December 7, 2015.  Id. at 9.  Despite redness, swelling, and heat in both 

arms, medical staff again returned Plaintiff to his cell without treatment.  Plaintiff became 

“incoherent and incapacitated,” but inmates later informed Plaintiff that officers found 

Plaintiff unresponsive in his cell on December 14.  Plaintiff was taken to Spalding 

Regional Medical Center and treated in the intensive care unit for an “extreme case of 

MRSA” and sepsis.  Id. at 9.  Plaintiff underwent emergency surgery, apparently to 

excise infected tissue, leaving him with open wounds on both arms that had to be 

“irrigated, cleaned, then dressed.”  Id.  Physicians discharged Plaintiff after eleven days, 

and Plaintiff returned to GDCP with instruction to undergo a six week course of 

intravenous antibiotic treatment.  Id.  Plaintiff’s discharge orders specified that his 

wounds had to be cleaned and dressed three times a day, but Defendants redressed his 
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wounds only twice a day.  Defendants also transferred Plaintiff to general population 

while his wounds were still open.  Plaintiff’s arm became re-infected in January 2016, and 

the infection spread to his knee.  Plaintiff received a seven-day course of intravenous 

antibiotics “which stopped [the] infection.”  Id.  

On April 12, 2016, Plaintiff was transferred to Macon State Prison.  Upon his 

arrival, Defendants discontinued all pain medication and placed Plaintiff back in general 

population even though he was unable to “walk properly due to severe swelling and pain.”  

Id. at 11.  Plaintiff spent approximately one month in the medical unit, but Defendants 

transferred him to “the hole” based on allegedly false disciplinary charges.  Id.  While in 

the hole, Plaintiff received even fewer wound dressings.  In August 2016, Plaintiff 

allegedly underwent “an experimental skin graft.”  Id.  Plaintiff still experiences pain and 

sensitivity at the graft location.   

Plaintiff went to Augusta Medical Prison in September for a “scheduled kidney 

biopsy.”  Id. at 12.  Doctors were unable to perform the biopsy, however, because of the 

“extreme condition” of Plaintiff’s left leg.  Plaintiff underwent “immediate surgery” on 

his leg in an attempt to prevent amputation.  Id.  The surgeons removed dead infected 

tissue “scraped the dead marrow out and then filled the hole with cement antibiotic beads.”  

Id.  Doctors prescribed Plaintiff six weeks of follow-up intravenous antibiotic treatments.  

Id. 

Prison officials returned Plaintiff to Macon State Prison in December 2016.  Id. at 

13.  When he arrived, Defendants again refused to provide Plaintiff with his prescribed 

pain medication and placed him in general population.  Id.  For the next five months, 
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Defendants Spikes, Fye, and Searcy prevented Plaintiff from undergoing prescribed 

physical therapy.  Plaintiff’s physical therapist informed Plaintiff that Defendants Kegler, 

Freeman, and Hutchins delayed Plaintiff’s physical therapy.  Id.  Plaintiff again became 

sick while in general population, suffering from nausea, migraines, dizziness, sweating, 

weakness, constant vomiting, diarrhea, and fever.  Id.  When dorm guards contacted 

medical, medical refused to treat Plaintiff for several days.  When they did, medical 

personnel treated Plaintiff with “regular meds” and returned him to his dorm.  Id.  

Plaintiff continued to suffer, and inmates eventually had to “push Plaintiff to medical in a 

giant laundry cart.”  Id. at 14.  Medical staff gave Plaintiff Motrin and again returned him 

to his cell.  The next time Plaintiff visited medical, Doctor Fye sent Plaintiff to a hospital, 

where hospital staff treated Plaintiff with antibiotics.  Id.  When Plaintiff returned to 

Macon State Prison, Defendant Kegler had Plaintiff placed in a strip cell where Plaintiff 

remained for two months.  According to Plaintiff, Georgia policy prevents inmates from 

being placed in strip cells for longer than 72 hours at a time.  Id. at 15.  

Plaintiff alleges that the underlying medical cause of his infections and worsening 

condition was medical staff continuing to treat his lupus with high grade steroids since 

2015, despite orders from his rheumatologist instructing his medical providers to “ween 

Plaintiff off” steroids and treat Plaintiff with a non-steroidal medication.  Id. at 12 

A prisoner who demonstrates that a prison official was deliberately indifferent to his 

serious medical needs can state a claim under the Eighth Amendment.   Farrow v. West, 

320 F.3d 1235, 1243 (11th Cir. 2003).  To do so, “a plaintiff must satisfy both an objective 

and subjective inquiry.”  Id. (citing Taylor v. Adams, 221 F.3d 254, 1257 (11th Cir. 

Case 5:17-cv-00406-TES-MSH   Document 6   Filed 01/31/18   Page 9 of 18



10 
 

2000)).  The objective prong may be met by showing an “objectively serious medical 

need,” and the subjective prong may be met by showing “that the prison official acted with 

an attitude of ‘deliberate indifference’ to that serious medical need.”  Id. (citations 

omitted).  “To establish ‘deliberate indifference,’ plaintiff must show that a Defendant 

had ‘(1) subjective knowledge of a risk of serious harm; (2) disregard of that risk; (3) by 

conduct that is more than [gross] negligence.’”  Burnette v. Taylor, 533 F.3d 1325, 1330 

(11th Cir. 2008) (alteration in original) (quoting Bozeman v. Orum, 422 F.3d 1265, 1272 

(11th Cir. 2005)).  In other words, prison officials must both “know of and then disregard 

an excessive risk to the prisoner” to be liable.  Dunn v. Martin, 178 F. App’x 876, 877 

(11th Cir. 2006) (per curiam) (citations omitted).   

“[A] serious medical need is considered ‘one that has been diagnosed by a physician 

as mandating treatment or one that is so obvious that even a lay person would easily 

recognize the necessity for a doctor’s attention.’”  Farrow, 320 F.3d at 1243 (quoting Hill 

v. DeKalb Reg’l Youth Det. Ctr., 40 F.3d 1176, 1187 (11th Cir. 1994)).  “In either of these 

situations, the medical need must be one that, if left unattended, ‘pos[es] a substantial risk 

of serious harm.’”  Id. (alteration in original) (quoting Taylor v. Adams, 221 F.3d 1254, 

1257 (11th Cir. 2000)).  To establish deliberate indifference, a plaintiff must show that 

“(1) the officer was aware of facts from which the inference could be drawn that a 

substantial risk of serious harm exists, (2) the officer actually drew that inference, (3) the 

officer disregarded the risk of serious harm, and (4) the officer’s conduct amounted to more 

than gross negligence.”  Valderrama, 780 F.3d at 1116 (citing Bozeman, 422 F.3d at 

1272).   
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Liberally construed and taken as true, Plaintiff’s allegations are sufficient to 

proceed at this stage of the proceedings.  Plaintiff states that Defendants repeatedly 

refused to provide him treatment and as a result he suffered significant medical 

complications requiring repeated hospitalizations, surgeries, and physical therapy.  

According to Plaintiff, he has been denied prescribed treatment and medications and 

suffered debilitating complications as a result.  These allegations are sufficient to proceed 

against Defendants Fye, Spikes, McLaughlin, Kegler, Searcy, Jackson, Shirah, Ranson, 

Hamilton, Mims, Fowlkes, Johnson, Miller, and Toby.  Plaintiff presented allegations 

against each of these Defendants which, when liberally construed and taken as true, 

suggest that they have personally participated in the denial of Plaintiff’s medical care or are 

otherwise causally connected to the violation he claims.   

Plaintiff may not proceed with his Eighth Amendment claims against Defendants 

Perofsky and Burkes.  According to Plaintiff, Doctor Perofsky treated Plaintiff at the 

Macon Wound Clinic.  “Section 1983 provides a private right of action whenever an 

individual has been deprived of any constitutional or statutory federal right under color of 

state law.”  Schwier v. Cox, 340 F.3d 1284, 1290 (11th Cir.2003) (citations omitted).  “A 

defendant acts under color of state law when she deprives the plaintiff of a right through the 

exercise of authority that she has by virtue of her government office or position.”  Bulter v. 

Sheriff of Palm Beach County, 685 F.3d 1261, 1265 (11th Cir. 2012).  Thus, section 1983 

“excludes from its reach ‘merely private conduct, no matter how discriminatory or 

wrongful.’”  American Mfrs. Mut. Ins. Co. v. Sullivan, 526 U.S. 40, 50 (1999) (quoting 

Blum v. Yaretsky, 547 U.S. 991, 1002 (1982)); see Willis v. University Health Services, 
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Inc., 993 F.2d 837, 840 (11th Cir. 1993). 

Plaintiff indicates that Doctor Perofsky is a private physician at Macon Wound 

Care.  Therefore, he cannot be held liable in a Section 1983 action unless his actions 

amount to state action.  The actions of private individuals may amount to state action 

when one of three tests is met: the “(1) public function test; (2) the state compulsion test; 

and (3) the nexus/joint action test.”  Id. (citing Nat’l Broadcasting Co., Inc. v. Com. 

Workers of America, AFL-CIO, 860 F.2d 1022, 1026 (11th Cir. 1988)).  Only in rare 

circumstances will one of these tests be met by a private party.  Harvey v. Harvey, 949 

F.2d 1127, 1130 (11th Cir. 1992).  Plaintiff’s allegations do not arguably provide a basis 

to satisfy any of the three state action tests.  Accordingly, it is RECOMMENDED 

Defendant Perofsky be DISMISSED WITHOUT PREJUDICE.  

Plaintiff also named Burkes as a Defendant this action, but he failed to alleged her 

involvement in his medical care or otherwise discussed her in the body of his complaint. 

“Section 1983 requires proof of an affirmative causal connection between the actions taken 

by a particular person under color of state law and the constitutional deprivation.”  

LaMarca v. Turner, 995 F.2d 1526, 1538 (11th Cir .1993).  Plaintiff failed to plead such a 

connection between his medical care and Defendant Burkes.  Consequently, it is 

RECOMMENDED that Defendants Burkes be DISMISSED WITHOUT 

PREJUDICE.  

III. Preliminary Injunction 

 Plaintiff requests a preliminary injunction requiring the Defendants to provide him 

with “adequate medical treatment for a bone infection.”  Mot. for Prelim. Inj. 1, ECF No. 

Case 5:17-cv-00406-TES-MSH   Document 6   Filed 01/31/18   Page 12 of 18



13 
 

3.  Such relief is only appropriate where the movant demonstrates that: “(a) there is a 

substantial likelihood of success on the merits; (b) the preliminary injunction is necessary 

to prevent irreparable injury; (c) the threatened injury outweighs the harm that a 

preliminary injunction would cause to the non-movant; and (d) the preliminary injunction 

would not be adverse to the public interest.”  Parker v. State Bd. of Pardons & Paroles, 

275 F.3d 1032, 1034-35 (11th Cir. 2001) (citing Zardui–Quintana v. Richard, 768 F.2d 

1213, 1216 (11th Cir.1985)).  A preliminary injunction is a drastic and extraordinary and 

drastic remedy not to be granted unless the movant clearly establishes the ‘burden of 

persuasion’ as to each of the four prerequisites.” Four Seasons Hotels and Resorts, B.V. v. 

Consorcio Barr, S.A., 320 F.3d 1205, 1210 (11t h Cir. 2003) (quoting McDonald’s Corp. v. 

Robertson, 147 F.3d 1301, 1306 (11th Cir. 1998)). 

 Although Plaintiff has sufficiently alleged imminent danger when inferences are 

drawn in his favor and his allegations are taken at true, at this juncture, the facts have not 

been sufficiently developed to determine there is a substantial likelihood that plaintiff will 

ultimately prevail on the merits.  Plaintiff’s motion is also devoid of evidentiary support.  

Moreover, the defendants have not been served or had a meaningful opportunity to respond 

to plaintiff's allegations.  Fed. R. Civ. P. 65(a)(1) (“No preliminary injunction shall be 

issued without notice to the adverse party.”).  It would thus be premature to grant 

Plaintiff’s motion for preliminary injunction. It is RECOMMENDED that plaintiff's 

motion (ECF No. 3) be DENIED. 

III. Conclusion 

Based on the forgoing, Plaintiff may proceed with his Eighth Amendment Claims 
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against Defendants Fye, Spikes, McLaughlin, Kegler, Searcy, Jackson, Shirah, Ranson, 

Hamilton, Mims, Fowlkes, Johnson, Miller, and Toby. It is, however, RECOMMENDED 

that Defendants Burkes and Perofsky be DISMISSED WITHOUT PREJUDICE.  It is 

further RECOMMENDED that Plaintiff’s motion for preliminary injunction (ECF No. 3) 

be DENIED. 

OBJECTIONS 

Pursuant to 28 U.S.C. § 636(b)(1), the parties may serve and file written objections 

to these recommendations with the assigned United States District Judge, WITHIN 

FOURTEEN (14) DAYS after being served with a copy of this Recommendation. The 

parties may seek an extension of time in which to file written objections, provided a request 

for an extension is filed prior to the deadline for filing written objections. Failure to object 

in accordance with the provisions of § 636(b)(1) waives the right to challenge on appeal 

any order based on factual and legal conclusions to which no objection was timely made.  

See 11th Cir. R. 3-1. 

ORDER FOR SERVICE 

It is ORDERED that service be made on Defendants Fye, Spikes, McLaughlin, 

Kegler, Searcy, Jackson, Shirah, Ranson, Hamilton, Mims, Fowlkes, Johnson, Miller, and 

Toby and that they file an Answer, or such other response as may be appropriate under 

Rule 12, 28 U.S.C. § 1915, and the Prison Litigation Reform Act.  Whether Defendants 

elect to file an answer or such other appropriate response, they are further ORDERED to 

respond to Plaintiff’s motion for preliminary injunction at the same time as Defendants file 

their first responsive pleading.  Defendants are reminded of the duty to avoid unnecessary 
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service expenses, and of the possible imposition of expenses for failure to waive service 

pursuant to Rule 4(d). 

DUTY TO ADVISE OF ADDRESS CHANGE 

 

During this action, all parties shall keep the Clerk of this Court and all opposing 

attorneys and/or parties advised of their current address.  Failure to promptly advise the 

Clerk of any change of address may result in the dismissal of a party’s pleadings. 

  DUTY TO PROSECUTE ACTION 

Plaintiff must diligently prosecute his Complaint or face the possibility that it will 

be dismissed under Rule 41(b) of the Federal Rules for failure to prosecute.  Defendants 

are advised that they are expected to diligently defend all allegations made against them 

and to file timely dispositive motions as hereinafter directed.  This matter will be set down 

for trial when the Court determines that discovery has been completed and that all motions 

have been disposed of or the time for filing dispositive motions has passed.  

FILING & SERVICE OF MOTIONS AND CORRESPONDENCE 
 

It is the responsibility of each party to file original motions, pleadings, and 

correspondence with the Clerk of Court.  A party need not serve the opposing party by 

mail if the opposing party is represented by counsel.  In such cases, any motions, 

pleadings, or correspondence shall be served electronically at the time of filing with the 

Court.  If any party is not represented by counsel, however, it is the responsibility of each 

opposing party to serve copies of all motions, pleadings, and correspondence upon the 

unrepresented party and to attach to said original motions, pleadings, and correspondence 

filed with the Clerk of Court a certificate of service indicating who has been served and 
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where (i.e., at what address), when service was made, and how service was accomplished 

(i.e., by U.S. Mail, by personal service, etc.). 

DISCOVERY 

Plaintiff shall not commence discovery until an answer or dispositive motion has 

been filed on behalf of the Defendant from whom discovery is sought by the Plaintiff.  

The Defendants shall not commence discovery until such time as an answer or dispositive 

motion has been filed.  Once an answer or dispositive motion has been filed, the parties 

are authorized to seek discovery from one another as provided in the Federal Rules of Civil 

Procedure.  The deposition of the Plaintiff, a state/county prisoner, may be taken at any 

time during the time period hereinafter set out provided prior arrangements are made with 

his custodian.  Plaintiff is hereby advised that failure to submit to a deposition may 

result in the dismissal of his lawsuit under Rule 37 of the Federal Rules of Civil 

Procedure.  

IT IS HEREBY ORDERED that discovery (including depositions and the service of 

written discovery requests) shall be completed within 90 days of the date of filing of an 

answer or dispositive motion by the Defendants (whichever comes first) unless an 

extension is otherwise granted by the court upon a showing of good cause therefor or a 

protective order is sought by the Defendants and granted by the court.  This 90-day period 

shall run separately as to Plaintiff and Defendants beginning on the date of filing of 

Defendants’ answer or dispositive motion (whichever comes first). The scheduling of a 

trial may be advanced upon notification from the parties that no further discovery is 

contemplated or that discovery has been completed prior to the deadline. 
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Discovery materials shall not be filed with the Clerk of Court.  No party shall be 

required to respond to any discovery not directed to him or served upon him by the 

opposing counsel/party.  The undersigned incorporates herein those parts of the Local 

Rules imposing the following limitations on discovery: except with written permission of 

the Court first obtained, INTERROGATORIES may not exceed TWENTY-FIVE (25) to 

each party, REQUESTS FOR PRODUCTION OF DOCUMENTS AND THINGS under 

Rule 34 of the Federal Rules of Civil Procedure may not exceed TEN (10) requests to each 

party, and REQUESTS FOR ADMISSIONS under Rule 36 of the Federal Rules of Civil 

Procedure may not exceed FIFTEEN (15) requests to each party.  No party is required to 

respond to any request which exceed these limitations. 

 REQUESTS FOR DISMISSAL AND/OR JUDGMENT 

The Court shall not consider requests for dismissal of or judgment in this action, 

absent the filing of a motion therefor accompanied by a brief/memorandum of law citing 

supporting authorities.  Dispositive motions should be filed at the earliest time possible, 

but in any event no later than one hundred - twenty (120) days from when the discovery 

period begins unless otherwise directed by the Court. 

COMPLIANCE WITH COURT ORDERS AND REQUESTS 

Failure to fully and timely comply with any order or request of the Court, or other 

failure to diligently prosecute this case, will result in the dismissal of the failing party’s 

pleadings.  See Fed. R. Civ. P. 41.  
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SO ORDERED and RECOMMENDED, this 31st day of January, 2018. 

   S/ Stephen Hyles      

         UNITED STATES MAGISTRATE JUDGE   
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