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 IN THE UNITED STATES DISTRICT COURT 
 FOR THE MIDDLE DISTRICT OF GEORGIA 
 MACON DIVISION 
 
WILLIE JAMES TERRELL, JR :  

: 
Plaintiff,  :   

:  
v.    : No. 5:17-cv-00441-MTT-CHW 

:  
PATRICIA DENIESE DAVIS  :  
 : 
                   Defendants. :            
________________________________   
 
 AMENDED ORDER AND RECOMMENDATION1 
 

This case is currently before the United States Magistrate Judge for preliminary 

screening as required by the Prison Litigation Reform Act (“PLRA”), 28 U.S.C. § 

1915A(a).  Plaintiff Willie James Terrell, Jr, currently confined at Fulton County Jail, 

filed the above-captioned proceeding seeking relief under 42 U.S.C. § 1983.   Plaintiff 

also seeks to proceed in this action without the prepayment of the court’s filing fee and has 

filed a Motion to Stay. 

As discussed below, Plaintiff may proceed with his Eighth Amendment medical 

indifference claims against Defendants Dixon and Kitchens. It is, however, 

RECOMMENDED that Defendants Davis, Smith, Hodge, West, Carr, Clarkson (or 

Clarkston), Jefferson, Bell, and Mercer be DISMISSED WITHOUT PREJUDICE.  It is 

                     
1 In a previous Order and Recommendation (Doc. 6), entered on January 29, 2018, the Court neglected to notify 
Plaintiff of his right to file objections to the Recommendation to dismiss certain of his claims and Defendants Davis, 
Smith, Hodge, West, Carr, Clarkson, Jefferson, Bell, and Mercer. The notice of right to object is on page 12 of this 
Order and Recommendation. The previous Recommendation (Doc. 6) is hereby VACATED. 
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further RECOMMENDED that Plaintiff’s First Amendment Retaliation, Eighth 

Amendment failure to intervene, and Fourteenth Amendment due process claims be 

DISMISSED WITHOUT PRJEUDICE. 

I. Motion to Stay 

In his motion to stay Plaintiff alleges that he has been transferred to the Fulton 

County Jail “for an unscheduled motion in Arrest of Judgment.”  Motion to Stay 1, ECF. 

No 5.  He requests that this action be stayed until he is transferred back to Washington 

State Prison, where he will have increased access to library services.  Plaintiff states that 

he has access to paper, pens, envelopes, and stamps at Fulton County jail, and Plaintiff does 

not assert that he is unable to file motions or is otherwise hindered in proceeding with his 

case at this time.  Plaintiff also states the he has access to the Fulton County Jail law 

library.   

Plaintiff’s desire to have increased access to the law library is not an adequate basis 

to stay this case indefinitely.  His Motion to Stay (ECF No. 5) is, therefore, DENIED.  

Plaintiff may file a motion for extension of time--when appropriate--if he is unable to 

comply with future deadlines of the Court. 

II. Motion to Proceed In Forma Pauperis 

Plaintiff seeks to leave to proceed in this action without prepaying the court’s full 

filing fee.  Because Plaintiff is a prisoner seeking relief from state officials, his request to 

proceed in forma pauperis is subject to the Prison Litigation Reform Act (“PLRA”).  

Pursuant to the PLRA, “in no event” shall a prisoner bring an in forma pauperis civil action 
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or appeal if:  

[he] has, on 3 or more prior occasions, while incarcerated or detained in any 
facility, brought an action or appeal in a court of the United States that was 
dismissed on the grounds that it is frivolous, malicious, or fails to state a 
claim upon which relief may be granted, unless the prisoner is under 
imminent danger of serious physical injury. 

 
28 U.S.C. § 1915(g).  This is known as the “three strikes provision.”  Under § 1915(g), a 

prisoner incurs a “strike” any time he has a federal lawsuit or appeal dismissed on the 

grounds that it is frivolous or malicious or fails to state a claim.  Medberry v. Butler, 185 

F.3d 1189, 1193 (11th Cir. 1999).  If a prisoner incurs three strikes, his ability to proceed 

in forma pauperis in federal court is greatly limited and leave may not be granted unless the 

prisoner shows an “imminent danger of serious physical injury.” Id.  

 A review of court records on the Federal Judiciary’s Public Access to Court 

Electronic Records (“PACER”) database reveals that Plaintiff has filed numerous federal 

lawsuits and appeals and at least three were dismissed as frivolous, malicious, or for failure 

to state a claim.  See Terrell v. Grady Memorial Hosp., 1:08-cv-3931 (N.D. Ga. 2009) 

(case dismissed as frivolous); Terrell v. Fulton County, 1:09-cv-00513 (N.D. Ga. 2009) 

(dismissed for failure to state a claim); Terrell v. Grady Memorial Hosp., 09-13077-D 

(11th Cir. 2009) (issued by three judge panel “This Court now finds that the appeal is 

frivolous”).  Plaintiff has also previously been denied in forma pauperis status under 

Section 1915(g). See Terrell v. Owens, 1:12-cv-00028 (N.D. Ga. 2012); Terrell v. Bass, 

1:14-cv-00139 (M.D. Ga. 2014).  
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Because of this, Plaintiff may not proceed in forma pauperis unless he can show that 

he qualifies for the “imminent danger” exception in § 1915(g).  Medberry, 185 F.3d at 

1193.  To satisfy this provision a prisoner must allege specific facts that describe “an 

ongoing serious physical injury, or of a pattern of misconduct evidencing the likelihood of 

imminent serious physical injury.”  Sutton v. Dist. Attorney's Office, 334 F. App’x 278, 

279 (11th Cir. 2009) (quoting Brown v. Johnson, 387 F.3d 1344, 1350 (11th Cir. 2004)).  

When reviewing a pro se prisoner’s complaint for this purpose, the district court must 

accept all factual allegations in the complaint as true and view all allegations of imminent 

danger in Plaintiff’s favor.  Brown, 387 F.3d at 1347; Tannenbaum v. United States, 148 

F.3d 1262, 1263 (11th Cir. 1998).   

Construed as true and with inferences drawn in his favor, Plaintiff’s allegations are 

sufficient to suggest imminent danger at this stage of the proceedings. Plaintiff alleges that 

he was attacked by another inmate and seriously injured on July 22, 2017.  Comp. 5, ECF 

No. 1.  Plaintiff suffered from bruising, swelling, pain, “lumps” on his head, and blurred 

vision with sensitivity to light.  Id. at 5.  Following the assault, Plaintiff was taken to 

medical and forced to drink from a used urinalysis cup.  Id. at 8.  Plaintiff’s vital signs 

were checked, but the medical personnel otherwise refused to treat Plaintiff until August 3, 

2017, when Nurse Frances ordered Plaintiff treated at a hospital. Plaintiff underwent x-ray 

imaging, but the results were blurry. His medical providers at Augusta University Medical 

Center then ordered a computed tomography (“CT”) scan, but Defendants Dixon and 

Kitchens prevented medical personnel from adequately performing the scan in order to 
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“protect the state’s budget.”  Id. at 6.  Plaintiff states that he has not received treatment 

since.  Id. at 9.  He suffers a continued and growing “lump on the back of [his] head,” 

frequent chest pains, and bloody stools.  Id. at 8, 10.  Accepted as true, as is required at 

this stage, Plaintiff’s allegations are sufficient to satisfy the imminent danger exception the 

three strikes rule.  See Brown, 387 F.3d 1344 (allegation of untreated disease combined 

with risk of worsening condition may constitute imminent danger) 

Section 1915 allows the district courts to authorize the commencement of a civil 

action without prepayment of the normally-required fees upon a showing that the plaintiff 

is indigent and financially unable to pay the filing fee. 28 U.S.C. § 1915(b).  A prisoner 

seeking to proceed in forma pauperis (“IFP”) under this section must provide the district 

court with both (1) an affidavit in support of his claim of indigence and (2) a certified copy 

of his prison “trust fund account statement (or institutional equivalent) for the 6-month 

period immediately preceding the filing of the complaint.” Id.   

In this case, Plaintiff’s affidavit and trust account statement show that he is 

currently unable to prepay the Court’s $350.00 filing fee.  Plaintiff’s motion to proceed in 

forma pauperis (ECF No. 2) is thus GRANTED.  Although Plaintiff’s inmate trust 

account statement indicates that he has received deposits in the last six months, Plaintiff 

currently spendable amount of $0.00. Therefore, it does not appear that Plaintiff is able to 

pay an initial partial filing fee.  Plaintiff is, however, still obligated to pay the full balance 

of the filing fee, in installments, as set forth in § 1915(b) and explained below.  It is thus 

requested that the CLERK forward a copy of this ORDER to the business manager of the 
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facility in which Plaintiff is incarcerated so that withdrawals from his account may 

commence as payment towards the filing fee.  

A. Directions to Plaintiff’s Custodian 

It is hereby ORDERED the warden of the institution wherein Plaintiff is 

incarcerated, or the Sheriff of any county wherein he is held in custody, and any successor 

custodians, each month cause to be remitted to the Clerk of this court twenty percent (20%) 

of the preceding month’s income credited to Plaintiff’s account at said institution until the 

$350.00 filing fee has been paid in full. In accordance with provisions of the Prison 

Litigation Reform Act, Plaintiff’s custodian is hereby authorized to forward payments 

from the prisoner’s account to the Clerk of Court each month until the filing fee is paid in 

full, provided the amount in the account exceeds $10.00.  It is further ORDERED that 

collection of monthly payments from Plaintiff’s trust fund account shall continue until the 

entire $350.00 has been collected, notwithstanding the dismissal of Plaintiff’s lawsuit or 

the granting of judgment against him prior to the collection of the full filing fee. 

B. Plaintiff’s Obligations Upon Release 

Pursuant to provisions of the Prison Litigation Reform Act, in the event Plaintiff is 

hereafter released from the custody of the State of Georgia or any county thereof, he shall 

remain obligated to pay any balance due on the filing fee in this proceeding until said 

amount has been paid in full; Plaintiff shall continue to remit monthly payments as 

required by the Prison Litigation Reform Act. Collection from Plaintiff of any balance due 

on the filing fee by any means permitted by law is hereby authorized in the event Plaintiff 
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is released from custody and fails to remit payments.  Plaintiff’s complaint is subject to 

dismissal if he has the ability to make monthly payments and fails to do so. 

III. Preliminary Review of Plaintiff’s Complaint 

A. Standard for Preliminary Review 

Under the PLRA, the district courts are obligated to conduct a preliminary screening 

of every complaint filed by a prisoner who seeks redress from a government entity, official, 

or employee.  See 28 U.S.C. § 1915A(a).  Screening is also required, under 28 U.S.C. § 

1915(e), when the plaintiff is proceeding IFP.  Both statutes apply in this case, and the 

standard of review is the same.  When conducting a preliminary review, the district court 

must accept all factual allegations in the complaint as true and make all inferences in the 

plaintiff’s favor.  See Brown v. Johnson, 387 F.3d 1344, 1347 (11th Cir. 2004).  Pro se 

pleadings are also “held to a less stringent standard than pleadings drafted by attorneys,” 

and a pro se compliant is thus “liberally construed.”  Tannenbaum v. United States, 148 

F.3d 1262, 1263 (11th Cir. 1998) (per curiam).  The court cannot, however, allow a 

plaintiff to litigate frivolous, conclusory, or speculative claims.  As part of the preliminary 

screening, the court shall dismiss a complaint, or any part thereof, prior to service, if it is 

apparent that the plaintiff’s claims are frivolous or if his allegations fail to state a claim 

upon which relief may be granted – i.e., that the plaintiff is not entitled to relief based on 

the facts alleged. See § 1915A(b); § 1915(e). 

To state a viable claim, the complaint must include “enough factual matter” not only 

to “give the defendant fair notice of what the . . . claim is and the grounds upon which it 
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rests,” but also to create “a reasonable expectation” that discovery will reveal evidence to 

prove the claim(s).  Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555-56 (2007).  The 

claims cannot be speculative or based solely on beliefs or suspicions; each must be 

supported by allegations of relevant and discoverable fact.  Id.  Thus, neither legal 

conclusions nor a recitation of legally relevant terms, standing alone, is sufficient to 

survive preliminary review.  Ashcroft v. Iqbal, 556 U.S. 662, 663 (2009) (“labels and 

conclusions” or “a formulaic recitation of the elements” of a cause of action is not enough).  

Claims without an arguable basis in law or fact will be dismissed as frivolous.  See Neitzke 

v. Williams, 490 U.S. 319, 325 (1989); Bilal v. Driver, 251 F.3d 1346, 1349 (11th Cir. 

2001) (claims frivolous if “clearly baseless” or “legal theories are indisputably meritless”). 

B. Plaintiff’s Claims 

Plaintiff’s complaint, liberally construed, seeks to raise a claim of deliberate 

indifference to a serious medical need, under the Eighth Amendment.  A prisoner who 

demonstrates that a prison official was deliberately indifferent to his serious medical needs 

can state a claim under the Eighth Amendment.   Farrow v. West, 320 F.3d 1235, 1243 

(11th Cir. 2003).  To do so, “a plaintiff must satisfy both an objective and subjective 

inquiry.”  Id. (citing Taylor v. Adams, 221 F.3d 254, 1257 (11th Cir. 2000)).  The 

objective prong may be met by showing an “objectively serious medical need,” and the 

subjective prong may be met by showing “that the prison official acted with an attitude of 

‘deliberate indifference’ to that serious medical need.”  Id. (citations omitted).   

 “[A] serious medical need is considered ‘one that has been diagnosed by a 
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physician as mandating treatment or one that is so obvious that even a lay person would 

easily recognize the necessity for a doctor’s attention.’” Farrow, 320 F.3d at 1243 (quoting 

Hill v. DeKalb Reg’l Youth Det. Ctr., 40 F.3d 1176, 1187 (11th Cir. 1994)). “In either of 

these situations, the medical need must be ‘one that, if left unattended, ‘pos[es] a 

substantial risk of serious harm.’”  Id. (alteration in original) (quoting Taylor, 221 F.3d at 

1257).  To establish deliberate indifference, a plaintiff must show that “(1) the officer was 

aware of facts from which the inference could be drawn that a substantial risk of serious 

harm exists, (2) the officer actually drew that inference, (3) the officer disregarded the risk 

of serious harm, and (4) the officer’s conduct amounted to more than gross negligence.”  

Valderrama, 780 F.3d at 1116 (citing Bozeman, 422 F.3d at 1272).   

Liberally construed and taken as true, Plaintiff’s allegations are sufficient to 

proceed with his Eighth Amendment denial of medical care claims against Defendants 

Kitchens and Dixon. Plaintiff alleges that Defendants Kitchens and Dixon accompanied 

Plaintiff to Augusta University Medical Hospital, where he was ordered to undergo 

diagnostic imaging.  According to Plaintiff, Defendant Dixon and Kitchens interfered 

with his prescribed imaging in an attempt to “protect the state’s budget.”  As a result, 

Plaintiff states that he did not receive a proper diagnosis and continues to suffer from 

complications, including blood in his stool, pain, chest pains, and a “growing lump” on his 

head. Compl. 10, ECF. No. 1.  Plaintiff describes his chest pain as a “tightening” rope 

“around [his] heart while [he] is being stabbed in the chest with pins and needles.”  Id.  

These allegations are sufficient to survive at this stage of the proceedings.  
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i. Defendants Smith and Hodge 

Plaintiff’s complaint alleges that Defendants Smith and Hodge assaulted Plaintiff in 

his cell, causing him the injuries which form the basis of this complaint.  As discussed 

above, to state a claim under section 1983, Plaintiff must allege an action or omission by a 

person acting under color of state law. “Only in rare circumstances” will private 

individuals be converted into “state actors” for purposes of section 1983.  Harvey v. 

Harvey, 949 F.2d 1127, 1130 (11th Cir. 1992).  The actions of private individuals may 

amount to state action when one of three tests is met: the “(1) public function test; (2) the 

state compulsion test; and (3) the nexus/joint action test.” Willis v. University Health 

Services, Inc., 993 F.2d 837, 840 (11th Cir. 1993) (citing Nat’l Broadcasting Co., Inc. v. 

Com. Workers of America, AFL-CIO, 860 F.2d 1022, 20126 (11th Cir. 1988)).  

Defendants Smith and Hodge are inmates confined at Washington State Prison. Therefore, 

they are not state actors.  Plaintiff’s allegations do not arguably provide a basis to satisfy 

any of the three state action tests. Accordingly, it is RECOMMENDED that Defendants 

Smith and Hodge be DISMISSED WITHOUT PRJEUDICE.  

ii. Remaining Defendants  

Although Plaintiff has named several additional Defendants in this action, it is 

unclear what claims Plaintiff wishes to bring against them. To state a claim for relief, 

Plaintiff must “state with some minimal particularity how overt acts of the defendant 

caused a legal wrong.” Douglas v. Yates, 535 F.3d 1316, 1322 (11th Cir. 2008) (quoting 

Pamel Corp. v. P.R. Highway Auth., 621 F.2d 33, 36 (1st Cir. 1990)).  When a complaint 
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does not allege facts against a defendant or facts connecting a defendant to a constitutional 

violation, it fails to state a claim. Here, Plaintiff has failed present even conclusory 

allegations against Defendants Davis, West, Carr, Clarkson, Bell, and Mercer. While he 

has named them as Defendants, none of these Defendants are mentioned in the statement of 

his claim. Absent factual allegations against these Defendants, Plaintiff has failed to state a 

claim against them. See Zatler v. Wainwright, 802 F.2d 397, 401 (11th Cir. 1986) (citing 

Williams v. Bennett, 689 F.2d 1370, 1380 (11th Cir.1982)). It is therefore 

RECOMMENDED that claims against Defendants Davis, West, Carr, Clarkson, Bell, and 

Mercer be DISMISSED WITHOUT PREJUDICE.   

iii. Remaining Claims 

In addition to bringing a deliberate indifference to serious medical need claim under the 

Eighth Amendment, it appears that Plaintiff also seeks to raise First Amendment 

retaliation, Fourteenth Amendment due process, and Eighth Amendment failure to 

intervene claims.  See Compl. 9, ECF No. 1.  Plaintiff alleges that he was placed in 

I-Dorm, and prior to being attacked by inmate Smith and Hodges, he was taunted by guards 

with such an attack.  According to Plaintiff, the attack was permitted by prison staff 

because Plaintiff filed grievances.  Id. at 7.  These facts implicate constitutional 

violations, but Plaintiff’s complaint is devoid of allegations connecting any named 

Defendant to these alleged violations.  Absent a causal connection to a named Defendant, 

Plaintiff has failed to state a claim upon which relief may be granted.  It is therefore 

RECOMMENDED that these claims be DISMISSED WITHOUT PREJUDICE.  
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IV. Conclusion 

Pursuant to the above, Plaintiff may proceed with his Eighth Amendment medical 

indifference claims against Defendants Dixon and Kitchens.  It is, however, 

RECOMMENDED that claims against Defendants Davis, Smith, Hodge, West, Carr, 

Clarkson (or Clarkston), Jefferson, Bell, and Mercer be DISMISSED WITHOUT 

PREJUDICE.   It is further RECOMMENDED that Plaintiff’s First Amendment 

Retaliation, Eighth Amendment failure to intervene, and Fourteenth Amendment due 

process claims be DISMISSED WITHOUT PRJEUDICE.  

OBJECTIONS 

Pursuant to 28 U.S.C. § 636(b)(1), the parties may serve and file written objections 

to these recommendations with the assigned United States District Judge, WITHIN 

FOURTEEN (14) DAYS after being served with a copy of this Recommendation. The 

parties may seek an extension of time in which to file written objections, provided a request 

for an extension is filed prior to the deadline for filing written objections. Failure to object 

in accordance with the provisions of § 636(b)(1) waives the right to challenge on appeal 

any order based on factual and legal conclusions to which no objection was timely made.  

See 11th Cir. R. 3-1. 

ORDER FOR SERVICE 

It is ORDERED that service be made on Defendants Dixon and Kitchens and that 

they file an Answer, or such other response as may be appropriate under Rule 12, 28 U.S.C. 

§ 1915, and the Prison Litigation Reform Act.  Defendants are reminded of the duty to 
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avoid unnecessary service expenses, and of the possible imposition of expenses for failure 

to waive service pursuant to Rule 4(d). 

DUTY TO ADVISE OF ADDRESS CHANGE 
 

During this action, all parties shall keep the Clerk of this Court and all opposing 

attorneys and/or parties advised of their current address.  Failure to promptly advise the 

Clerk of any change of address may result in the dismissal of a party’s pleadings. 

  DUTY TO PROSECUTE ACTION 

Plaintiff must diligently prosecute his Complaint or face the possibility that it will 

be dismissed under Rule 41(b) of the Federal Rules for failure to prosecute.  Defendants 

are advised that they are expected to diligently defend all allegations made against them 

and to file timely dispositive motions as hereinafter directed.  This matter will be set down 

for trial when the Court determines that discovery has been completed and that all motions 

have been disposed of or the time for filing dispositive motions has passed.  

FILING & SERVICE OF MOTIONS AND CORRESPONDENCE 
 
It is the responsibility of each party to file original motions, pleadings, and 

correspondence with the Clerk of Court.  A party need not serve the opposing party by 

mail if the opposing party is represented by counsel.  In such cases, any motions, 

pleadings, or correspondence shall be served electronically at the time of filing with the 

Court.  If any party is not represented by counsel, however, it is the responsibility of each 

opposing party to serve copies of all motions, pleadings, and correspondence upon the 
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unrepresented party and to attach to said original motions, pleadings, and correspondence 

filed with the Clerk of Court a certificate of service indicating who has been served and 

where (i.e., at what address), when service was made, and how service was accomplished 

(i.e., by U.S. Mail, by personal service, etc.). 

DISCOVERY 

Plaintiff shall not commence discovery until an answer or dispositive motion has 

been filed on behalf of the Defendant from whom discovery is sought by the Plaintiff.  

The Defendants shall not commence discovery until such time as an answer or dispositive 

motion has been filed.  Once an answer or dispositive motion has been filed, the parties 

are authorized to seek discovery from one another as provided in the Federal Rules of Civil 

Procedure.  The deposition of the Plaintiff, a state/county prisoner, may be taken at any 

time during the time period hereinafter set out provided prior arrangements are made with 

his custodian.  Plaintiff is hereby advised that failure to submit to a deposition may 

result in the dismissal of his lawsuit under Rule 37 of the Federal Rules of Civil 

Procedure.  

IT IS HEREBY ORDERED that discovery (including depositions and the service of 

written discovery requests) shall be completed within 90 days of the date of filing of an 

answer or dispositive motion by the Defendants (whichever comes first) unless an 

extension is otherwise granted by the court upon a showing of good cause therefor or a 

protective order is sought by the Defendants and granted by the court.  This 90-day period 

shall run separately as to Plaintiff and Defendants beginning on the date of filing of 
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Defendants’ answer or dispositive motion (whichever comes first). The scheduling of a 

trial may be advanced upon notification from the parties that no further discovery is 

contemplated or that discovery has been completed prior to the deadline. 

Discovery materials shall not be filed with the Clerk of Court.  No party shall be 

required to respond to any discovery not directed to him or served upon him by the 

opposing counsel/party.  The undersigned incorporates herein those parts of the Local 

Rules imposing the following limitations on discovery: except with written permission of 

the Court first obtained, INTERROGATORIES may not exceed TWENTY-FIVE (25) to 

each party, REQUESTS FOR PRODUCTION OF DOCUMENTS AND THINGS under 

Rule 34 of the Federal Rules of Civil Procedure may not exceed TEN (10) requests to each 

party, and REQUESTS FOR ADMISSIONS under Rule 36 of the Federal Rules of Civil 

Procedure may not exceed FIFTEEN (15) requests to each party.  No party is required to 

respond to any request which exceed these limitations. 

 REQUESTS FOR DISMISSAL AND/OR JUDGMENT 

The Court shall not consider requests for dismissal of or judgment in this action, 

absent the filing of a motion therefor accompanied by a brief/memorandum of law citing 

supporting authorities.  Dispositive motions should be filed at the earliest time possible, 

but in any event no later than one hundred - twenty (120) days from when the discovery 

period begins unless otherwise directed by the Court. 

COMPLIANCE WITH COURT ORDERS AND REQUESTS 

Failure to fully and timely comply with any order or request of the Court, or other 

Case 5:17-cv-00441-MTT-CHW   Document 11   Filed 02/26/18   Page 15 of 16



16 
 

failure to diligently prosecute this case, will result in the dismissal of the failing party’s 

pleadings.  See Fed. R. Civ. P. 41.  

SO ORDERED, this 22nd day of February, 2018.  
  
 
     s/ Charles H. Weigle                

      Charles H. Weigle     
      United States Magistrate Judge 
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