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I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF | OMA

| N RE: ) CHAPTER 7
VI CTORI A J. DELGADQ, g CASE NO. 04-03283-C
CARTER LeFLORE and g CASE NO. 04-03289-C
VI OLET LeFLORE, )
CHRI STA D. JOHNSON g CASE NO. 04-03357-C
KEI THA M ULFERTS- TAYLOR g CASE NO. 04-03754-C
CAROL BOYD g CASE NO. 04-04537-C
Debt or s. ;
)
ORDER

This matter was heard on January 26, 2005. Attorney John
Schm || en appeared for the U S. Trustee. Also appearing was
M. Gregory Hughes, the principal in Gve Me Liberty Self Help
Law Center and Pro Se Association. This is a core proceeding
pursuant to 28 U . S.C. 8§ 157(b)(2)(O.

STATEMENT OF THE CASE

This hearing stems from Gve Me Liberty' s failure to file
fee disclosure statenents in these Chapter 7 cases. Also, the
U.S. Trustee has requested the Court exam ne the fees paid to
M. Hughes and G ve Me Liberty for preparation of the Debtors’
bankruptcy petitions and the appropriateness of Gve M
Li berty’s services. The Court points out for the benefit of
the Debtors that are nanmed in this ruling, its inpact relates
solely to M. Hughes and his business, “Gve Me Liberty Self
Hel p Law Center & Pro Se Associ ation.”

FI NDI NGS OF FACT

Each of the above-capti oned Debtors filed voluntary
Chapter 7 petitions pro se. |In conpleting their petitions,
t hese Debtors enlisted the services of M. G egory Hughes
(Hughes). Hughes is a bankruptcy petition preparer who
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operates a business in Cedar Rapids, lowa, naned “Gve M

Li berty Self Help Law Center & Pro Se Association” (Gve M
Li berty). It is structured as a sole proprietorship.

Al t hough G ve Me Liberty has “volunteers,” no one, other than
Hughes, receives conpensation for services. Hughes provided
all of the start-up capital for Gve M Liberty, pays all of
its operating expenses, and reaps all of the pecuniary gain
fromthe enterprise. G ve M Liberty began operations in
February of 2004.

Hughes describes G ve Me Liberty as “pretty nuch
identical” to “We The People,” one of the nation’s | argest
| egal docunent preparation conpanies. He testified, however,
that G ve Me Liberty has one distinct conpetitive advantage to
We The People. While We The People is solely in the business
of docunent processing, Gve Me Liberty both processes
docunments and, through its “Pro Se Association,” provides an
avenue for its custonmers to conduct |egal research and, nore
importantly, get advice on their legal matters. It is this
exchange of advice that generates significant |egal issues.

The exact details of the organization’s operating
procedures remain unclear. The record suggests the concl usion
that Gve Me Liberty may al so be involved in dissolution
proceedi ngs, father’s rights, and some small clains actions.
Despite this uncertainty and Hughes’ argunments to the
contrary, it is apparent that the activities of Gve M
Li berty and the “Pro Se Association” are so intertw ned that
t hey must be considered a single operating unit. Accordingly,
unl ess stated otherw se, any reference in this opinion to Gve
Me Liberty is intended to include both the docunent
preparation service and the “Pro Se Association.”

The U.S. Trustee filed with this Court a “Mtion for
Order Directing Exam nation of Fee Paid to Bankruptcy Petition
Preparer” in the captioned cases. A hearing on the Mdtion was
hel d on Septenber 30, 2004. Hughes was present at the
hearing. It was determned that, in lieu of making a final
determ nation on the appropriateness of Gve Me Liberty’'s
pricing, it would treat the Septenber 30 hearing as
prelimnary and schedule a final hearing at a |later date to
determ ne the foll ow ng:

(1) the appropriateness of any advertising in the
nmedia by Gve Me Liberty . . . ; (2) the nature of
t he busi ness and whet her the business constitutes
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t he unaut hori zed practice of |law, (3) what services
this business provides to its nenbers and whet her
the same constitutes the unauthorized practice of
law; and (4) the appropriateness of the fees charged
as a petition preparer.

See Order re U S. Trustee’'s Mdtion for Order Directing

Exam nation of Fee Paid to Bankruptcy Petition Preparer,
Docket No. 9 (Cct. 1, 2004). After several nonths of

di scovery and notions, the final hearing was held on January
26, 2005.

G ve Me Liberty describes itself as a “Self Help Law
Center” where non-attorneys hel p other non-attorneys perform
| egal research and prepare | egal docunents for filing.

Al t hough the fee charged has been nodified periodically since
the start of this case, Gve Me Liberty originally charged a
fee of $350 for its Chapter 7 bankruptcy services. This fee
consists of a $120 nenbership fee and a $230 petition
preparation fee. Hughes stated that the fee of $350 was
establi shed by conparison with the fee that We The Peopl e
charges for bankruptcy petition preparation at its

M nneapolis, Mnnesota office. A “menber” nust pay both the
preparation fee and the nenbership fee in order to have a
petition prepared by Gve M Liberty.

Hughes, the owner and founder of Gve Me Liberty, acts as
the organi zation’s sole petition preparer. He has attenpted
to insulate hinself fromthe bankruptcy preparation process by
structuring his organi zation so that any counseling is

perfornmed by “volunteers” in the “Pro Se Associ ation.” Hughes
di scl ai ns any knowl edge of the interactions between the
“menbers” and “volunteers.” The petition preparation service

and the pro se service occur at the same | ocation and under

t he auspices of the sanme organization. This is reflected in
the fact that during the petition preparation process, Hughes
“flags” any errors or omssions in the docunents and instructs
the debtors that, while he is unable to provide advice on how
best to correct problens, a “volunteer” is available to
provi de counseling.

G ve Me Liberty was created for the purpose of providing
assi stance to individuals undertaking the task of self-
representation. The organi zation provides this assistance in
several ways. First, Gve M Liberty has a docunent
preparation service to assists its “nmenbers” in typing court
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filings and other legal forms. Second, G ve Me Liberty,
through its “Pro Se Association,” provides its “nmenbers” with
access to a law library and assistance fromeither a
“volunteer” or fellow “nmenber.” G ve M Liberty encourages
its “volunteers” to advise its “nmenbers” on their | egal
matters. Gve Me Liberty’ s nenbership agreenment, its print
advertising and the testinony of several of its “nmenbers”
establish this relationship.

A newspaper advertisenment by Gve Me Liberty states that
“[a] s a nenber you have the opportunity and right to speak
with other nmenbers and/or volunteers that help in the center.”
Its menbership agreement provides that:

| understand that [Gve Me Liberty] is a docunent
processi ng center and by lowa | aw cannot give | egal
advi ce. However, | understand that by becom ng a
menber of [Gve Me Liberty] | can share information
and research | aw.

| understand that [Gve Me Liberty] is a group that
can and will share |egal strategies.

The evi dence establishes numerous instances of
“vol unteers” assisting “nmenbers” with their bankruptcy
filings. In Plaintiff’s Exhibit 5, Debtor Del gado stated that
a “volunteer” assisted her in filling out a schedul e of exenpt
assets. See Plaintiff’s Exhibit 5, “Transcription of Meeting
of Creditors for Victoria Josephine Del gado” at 11. Debtor
U ferts-Taylor testified that Gve Me Liberty advised her on
the different bankruptcy chapters and instructed her on the
timng of her filing. See Plaintiff’s Exhibit 2,
“Transcription of Meeting of Creditors for Keitha M Ul ferts-
Taylor” at 7-11. Debtor U ferts-Taylor also stated that G ve
Me Liberty guided her in preparation for her “341 Meeting of
Creditors.” |d. at 12. Unli ke Debtor Del gado and Debt or
U ferts-Tayl or, Debtor Johnson stated that it was Hughes, not
a “volunteer,” that advised her throughout the preparation of
her bankruptcy case.

After reviewi ng the evidence, the Court finds that G ve
Me Liberty provides assistance to its “nmenbers” filing for
Chapter 7 bankruptcy protection. Gve Me Liberty “volunteers
assi st the “nmenbers” with conpleting the Chapter 7 petition.
The “volunteers” advise the “nenbers” regarding the claimng
of exenptions; assist in determ ning which debts are priority,
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secured and unsecured; and generally suggest where itens
bel ong on the petition based upon information provided by the

debtor. In addition, “volunteers” have al so assisted
“menbers” by preparing pleadings and other court docunents to
be used in the lowa state courts. |In Debtor U ferts-Taylor’s

Chapter 7 case, a Gve Me Liberty “volunteer” filed an *“Answer
and Mbtion to Dismss” in a suit initiated by Wlls Fargo Auto
Fi nance, Inc. against Debtor U ferts-Taylor in the |owa
District Court for Johnson County. See Plaintiff’s Exhibit 2
at 10-11.

In pronoting its business, Gve Me Liberty has placed
advertisenents in the Cedar Rapids Gazette under the heading

“Self Help Law Center.” These advertisenents describe the
organi zation as “Gve Me Liberty Self Help Law Center and Pro
Se Association.” The text of the advertisenent is discussed

in greater detail below.
PRE- TRI AL MOTI ONS

The Court feels it is necessary to address docunents
filed by Hughes on the eve of final hearing. On January 25,
2005, Hughes filed a “Mtion for Continuance” seeking
additional tine to prepare for the final hearing. This notion
states that, after receiving discovery items fromthe U. S.
Trustee on January 14, 2005, “[d]ue to holidays, weather
conditions, and not receiving these itens earlier, [Gve M
Li berty] has not had adequate tine to exam ne these itens and
request nmore tinme.” See Mdtion For A Continuance, Docket No.
34 (Jan. 25, 2005). The Court denied Hughes’ notion because
of his failure (1) to conply with I ANB Local Rule 5071-1
whi ch, standing alone, is sufficient to deny the notion,
Silbersteinv. I.RS., 16 F.3d 858, 859-60 (8th Cir. 1994),
and (2) to present grounds to warrant a conti nuance.

In his final brief, Hughes argues that, had the Court
granted hima continuance, he would have offered additional
testinmony that would further establish his separation fromthe
“Pro Se Association.” However, Hughes was granted sufficient
time to prepare his case. He was well aware of the issues
presented and was given all the tine he needed to present his
position. A continuance was unnecessary and therefore,
properly overrul ed.

On January 24, 2005, Hughes submitted a “Mtion to
Recuse” alleging that the Court had shown bias and that both
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the Court and the U. S. Trustee were acting “in violation” of
“Volunme IV CODE OF |OWA” [sic]. See Mdtion to Recuse, Docket
No. 32 (Jan. 24, 2005). He bases this allegation on an

al | eged connection that he shares with the Court’s fornmer
martial arts instructor. Hughes used to study martial arts
with the Court’s former instructor and has since opened up a
conpeting business. The undersigned’ s involvenent was limted
to exercise and recreation. This connection is tenuous at

best and does not rise to a “disqualifying circunmstance.” See
In re Ryder, Case No. 95-2000-CH, slip op. at 1 (Bankr. S.D.
|l owa Sept. 28, 2004) (citing 28 U S.C. §8 455). In addition,

the notion also alleges other grounds that, for the follow ng
reasons, are deni ed.

I n Ryder, the bankruptcy court determ ned that both 28
U S.C. 88 144 and 455 “govern the disqualification of federal
judges.” 1d. at 2. Taken together, these two sections
provide that a party seeking recusal nust (1) “tinely file a
legally sufficient affidavit acconpanied by a certification .

that the affidavit is filed in good faith;” and (2) “state
facts that show inpartiality, bias, or prejudice.” 1d.
Hughes’ notion fails to neet these requirenments. The notion
was not tinely filed, it was not acconpanied by a
certification, and substantively, it failed to state
“sufficient specific facts that would | ead a reasonabl e person
to find bias or inpartiality.” [d. at 3.

Even if the notion were procedurally adequate, the
actions that Hughes conplains of fail to neet the requirenents
set forth in 8§ 455. See Hall v. Small Business Adm n., 695
F.2d 175, 179 (5th Cir. 1953); SCA Serv. lnc. v. Morgan, 557
F.2d 110, 115 (7th Cir. 1977). Hughes asserts that the Court
made comments that he interprets as biased agai nst Gve M
Li berty. Section 455(b)(1) states that a judge shal
di squalify hinself “[w] here he has a personal bias or
prejudi ce concerning a party, or personal know edge of
di sputed evidentiary facts concerning the proceeding.” 28
US.C. 8 455(b)(1). Generally, “a judge’s coments during a
hearing are disqualifying only if they connote a fixed
opi nion-‘a closed mnd on the nerits of the case.’”” United
States v. Hal deman, 559 F.2d 31, 136 (D.C. Cir. 1976). In
addi tion, the reasonabl e person test of § 455(a) is not
applicable to 8 455(b)(1). See In re Casco Bay Lines, lnc.,

17 B.R. 946, 953 (B.A. P. 1st Cir. 1982). |Instead,
di squalification under this section requires a show ng of
personal bias or prejudice. |d.
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This Court has stated several times that it bears no
preconceived views on this case. This Court has al so
indicated that it has no bias towards or agai nst Hughes.

These statenments continue to remain true. Based upon the
requi rements in 28 U. S.C. 88 144 and 455 and Ryder, Hughes has
not carried his burden to show that recusal or

di squalification is proper.

On January 25, 2005, Hughes filed a docunent entitled
“Adm ni strative Notice/Notice by Affidavit” with the explicit
instructions that the docunment was “for judge only.” See Brief
for Gve Me Liberty Self Help Law Center, Docket No. 42, App
#2 (Feb. 28, 2005). Although the exact intent of Hughes’
filing of this docunment is difficult to discern, at the final
heari ng, Hughes stated that it was intended to “put the Court
on notice” that both the U S. governnent and the governnment of
the state of lowa are illegitinmate and wi thout authority.

Whil e the docunent as a whole is largely indecipherable,
it will be briefly addressed. It alleges that both the U. S.
governnment and the governnent of the state of |Iowa are
“corporations” and that “the Uniform Commercial Code is the
controlling law.” The docunment contains recitals fromthe
U.C.C. and a conclusory analysis which nmakes the claimthat
the Court and the U. S. Trustee, as agents of “the corporation
known as the United States,” have acted in bad faith and
outside the scope of their positions. Hughes fails to state
any authority for his proposition that the U C. C is
controlling law in this matter. These argunments are devoid of
any | egal basis and conpletely w thout nerit.

IS G VE ME LI BERTY ENGAG NG | N THE
UNAUTHORI ZED PRACTI CE OF LAW?

G ve Me Liberty argues that the actions of the “Pro Se
Associ ation” are protected by the First Amendnent. Hughes
asserts that his actions as the sole petition preparer are
sufficiently separate fromthe association to avoid being
construed as the unauthorized practice of law. As the Court
has stated above in the Findings of Fact, because the two
entities are conpletely intertw ned, the actions of Gve M
Li berty enconpass both the actions of the “Pro Se Associ ation”
and the actions of the petition preparation service.
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THE UNAUTHORI ZED PRACTI CE OF LAW

The actions of bankruptcy petition preparers are governed
by Bankruptcy Code 8§ 110, which defines the standards of
conduct for bankruptcy petition preparers and provides
penalties if these standards of conduct are violated. See 11
US C 8 110. Specifically, § 110 states, in pertinent part,
t hat :

(a) (1) “bankruptcy petition preparer” nmeans a
person, other than an attorney or an enployee of an
attorney, who prepares for conpensation a docunent
for filing[.]

(j) (1) . . . [Tlhe United States trustee . . . may
bring a civil action to enjoin a bankruptcy petition
preparer from engaging in any conduct in violation
of this section or fromfurther acting as a
bankruptcy petition preparer [if]

(2)(A) (i) a bankruptcy petition preparer has-—

(1) engaged in conduct in violation of this
section or of any provision of this title a
violation of which subjects a person to
crimnal penalty; or

(1'1'1') engaged in any other fraudulent,
unfair or deceptive conduct; [and]

(k) [n]othing in this section shall be construed to
permt activities that are otherw se prohibited by
law, including rules and laws that prohibit the
unaut hori zed practice of |aw.

11 U.S.C. 8 110 (enphasis added). Section 110 was enact ed
because:

[ b] ankruptcy petition preparers not enpl oyed or
supervi sed by any attorney have proliferated across
the country. While it is permssible for a petition
preparer to provide services solely limted to

8
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typing, far too many of themalso attenpt to provide
| egal advice and | egal services to debtors. These
preparers often | ack the necessary |egal training
and ethics regulation to provide such services in an
adequat e and appropriate manner. These services may
t ake unfair advantage of persons who are ignorant of
their rights both inside and outside the bankruptcy
system H R Rep. No. 103-384, at 40-41 (1994).

In re Farness, 244 B.R 464, 466-67 (Bankr. D. Idaho 2000).

Bankruptcy courts typically look to state |aw for
gui dance on whet her a bankruptcy petition preparer has
violated 8 110 by engaging in the unauthorized practice of
| aw. Farness, 244 B.R at 470; In re Ellingson, 230 B.R 426,
433 (Bankr. D. Mont. 1999); In re Kaitangian, 218 B.R 102,
108 (Bankr. S.D. Cal. 1998); In re Stacy, 193 B.R 31, 38
(Bankr. D. Or. 1996); Lawrence P. King, Collier Bankruptcy
Manual 9 110.12. (3d ed. 2004). Only a few | owa cases deal
with this topic, but lowa Suprenme Court Conmmi n on Unauthorized

Practice of Law v. Sturgeon, 635 N.W2d 679 (lowa 2001),
provi des substantial guidance.

I n concluding that a bankruptcy petition preparer had
engaged in the unauthorized practice of law, the Court in
Sturgeon noted that “[i]t is neither necessary nor desirable
to attenpt the fornulation of a single, specific definition of
what constitutes the practice of law.” Sturgeon, 635 N W 2d
at 682. It also held that the practice of |aw includes, but
is not limted to, (1) representing others in court; (2)
giving “legal advice and counsel to others relating to their
ri ghts and obligations under the law,” and (3) preparing or
approving “the use of legal instrunents by which |legal rights
of others are either obtained, secured or transferred. ”
Id. Essentially, “the practice of lawrelates to the
rendition of services for others that call for the

pr of essi onal judgnent of a lawer. 1d. Professional judgment
“is the educated ability to relate the general body of law to
a specific legal problemof a client.” 1d. The court in

Sturgeon further holds that a bankruptcy petition preparer’s
conduct of (1) soliciting information to conpl ete bankruptcy
forms; (2) choosing which forms to use; (3) rendering advice
to clients as to the information required to conplete the
fornms; and (4) inserting the information obtained into
“appropriate blanks in the forns” constitutes the unauthorized
practice of law. 1d.
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The | owa Suprene Court notes that nobst bankruptcy courts
t hat have addressed this issue hold that 8 110 only permts a
bankruptcy petition preparer to "type" the dictated or
handw i tten docunments prepared by the debtor. 1d., citing Ln
re Agyekum 225 B.R. 695, 702 (B.A.P. 9th Cir. 1998)
(“[s]oliciting informati on from a debtor which is then typed
into schedul es constitutes the unauthorized practice of
law. ”); Farness, 244 B.R at 472 (using bankruptcy software
that automatically places solicited information into the
appropriate schedul e does not save a preparer fromengaging in
t he unaut hori zed practice of |aw); Kaitangian, 218 B.R at 110
(“[p]llugging in solicited information from questi onnaires and
personal interviews to a pre-packaged bankruptcy software
program constitutes the unauthorized practice of law’); In re
Bachman, 113 B.R. 769, 774 (Bankr. S.D. Fla. 1990); In re
Gabrielson, 217 B.R 819, 827 (Bankr. D. Ariz. 1998); see also
In re Guttierez, 248 B.R 287, 299 (Bankr. WD. Tex. 2000).

A non-attorney who prepares docunents in exchange for
conpensation is subject to the affirmative obligations set out
in 8 110. In re Paskel, 201 B.R 511, 515 (Bankr. E.D. Ark.
1996) (noting that the “in exchange for conpensation”
requi rement neither requires that a petition preparer
“personal ly benefit fromthe funds, nor permts [a preparer
to] hide behind another entity, even a purportedly religious
or charitable one”). These affirmative obligations include
the obligation to refrain fromthe unauthorized practice of
| aw whi ch “constitutes a fraudulent, unfair or deceptive act
within the context of 11 U.S.C. 8 110[(j)(2)(A(i)(IT1)].” Ln
re Dunkle, 272 B.R. 450, 456 (Bankr. WD. Pa. 2002); Farness,
244 B.R. at 470; ln re Wagner, 241 B.R 112, 119 (Bankr. E.D
Pa. 1999). Pursuant to 8 110(j), a bankruptcy court my
“enjoin a bankruptcy petition preparer from engaging in any
conduct in violation of this section or fromfurther acting as
a bankruptcy petition preparer.” 11 U S.C. 8 110(j)(1); see
al so Wagner, 241 B.R at 119; Dunkle, 272 B.R at 455.

G ve Me Liberty qualifies as a bankruptcy petition
preparer under 8 110. The Court finds that G ve Me Liberty
has substantially exceeded the role of petition preparer and
engaged in the unauthorized practice of law. G ve Me Liberty
advises its “nmenbers” regarding the claimng of exenptions;
assists in determ ning which debts are priority, secured and
unsecur ed; and generally suggests where itens bel ong on
petitions based upon information provided by the debtors. In
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addition, it also assists “menbers” by preparing pleadings and
ot her court docunents to be used in the Ilowa state courts.

Hughes does not deny that his “nmenbers” may be providing
such advice. He argues, however, that they are
constitutionally protected. He also argues that, if advice is
bei ng sought, it is between the “nmenbers” and does not involve
him He asserts his role is |limted to legitinmate petition
preparation. The fact that Hughes does not personally engage
in these activities is of no significance as to whether G ve
Me Liberty is engaging in the unauthorized practice of |aw
It is obvious fromthe record that Hughes established this
business. It was designed specifically this way in order to
cl ai m separation of function when, in reality, it is a
conpletely integrated business. Hughes' practice of
“flaggi ng” any problens and then urging “nenbers” to seek
gui dance from “volunteers” is conpelling evidence that true
separation of function involving the petition preparation
service and the “Pro Se Association” is a conplete fiction.

CONSTI TUTI ONAL PROTECTI ONS

In asserting that it has not engaged in the unauthorized
practice of law, Gve Me Liberty contends that its actions are
protected by the First Anmendnment to the United States
Constitution. Gve Me Liberty clainms that, unlike other |ega
docunment processing centers organized as corporations, its
status as a “Pro Se Association” affords it absolute
protection under the First Amendnent. It cites the follow ng
cases to support its argunent that its actions are
constitutionally protected: Matter of New York Lawyers’ Ass’'n
v. Dacey, 28 A D.2d 161, 283 N.Y.S.2d 984 (N. Y. App. Div.
1967); In re Nolo Press/Folk Law Inc., 991 S.W2d 768 (Tex.
1999); and Faretta v. California, 422 U. S. 806 (1975). It
al so clainms that the Court, in overseeing the Trustee’'s
investigation of this matter, has “retaliated agai nst Gve M
Li berty” and violated its due process rights under the First,
Fifth, Sixth and Ninth Amendnents.

FI RST AMENDVENT: FREEDOM OF ASSCOCI ATl ON

The right to freedom of associ ati on enconpasses the
rights to (1) expressive association and (2) to gather for the
pur poses of advanci ng shared beliefs. Denocratic Party v.

W sconsin ex rel. LaFollete, 450 U.S. 107, 121-22 (1981); Hsu
V. Roslyn Union Free Sch. Dist. No. 3, 85 F.3d 839, 859 (2d

11



Case 04-03357 Doc 49 Filed 04/01/05 Entered 04/01/05 11:38:53 Desc Main
Document  Page 12 of 19

Cir. 1996). The right to gather for advancing shared beliefs,
which is at issue here, is also protected by the Fourteenth
Amendnment frominfringenment by any state. Denocratic Party,
450 U. S. at 113. This right, however, is not absolute. 1d.
at 126. A conpelling governnmental interest will override the
right to association. [d. St ates have a conpelling interest
in the practice of professions within their boundaries.
Florida Bar v. Went For It, Inc., 515 U. S. 618, 625 (1995).
The |l egal profession is “one of the professions nost closely
related to [this conmpelling interest].” Now cki v. Voss, 103
F.3d 133, 134 (7th Cir. 1996).

I n Nowi cki, a self-proclained reporter for the Divorced
Dads Agai nst Discrimnation (“DDAD") who petitioned courts on
behal f of fell ow DDAD nenmbers was charged with the
unaut hori zed practice of law in violation of Wsconsin | aw.
On appeal, the plaintiff-appellant clainmed that this Wsconsin
| aw violated his right to freedom of association by “denying
litigants the assistance of fellow [l ay person] nenbers at the
counsel table in court.” 1d. at 135. The appellate court
hel d that, since the defendant had failed to show “that the
i censing provision violates the right to access courts in the
first place, he fails to state a claim” |1d.

G ve Me Liberty’s claimis simlar to that raised in

Nowi cki. G ve Me Liberty has engaged in the unauthorized
practice of law and clains that it is imune from prosecution
because of the right of freedom of association. Its self-

identification as a “Pro Se Associ ation” has no bearing on
whet her it can engage in the unauthorized practice of |aw

G ven the state’s conpelling interest, any right to associate
afforded to Gve Me Liberty by the First Amendnent is subject
to the state’s right to regulate the practice of law. Gve M
Liberty is subject to the restrictions on the unauthorized
practice of law to the sane extent as are all petition
preparers.

FI RST AMENDMENT: FREEDOM OF SPEECH

The First Amendnent to the U S. Constitution deals with
the right of freedom of speech and of the press. Debtor cites
New York County Lawyer’s Ass’n v. Dacey, 283 N Y.S.2d 984, 999
(N.Y. App. Div. 1967) (“Dacey 1”) for support of his argunent
that his activities are protected by the First Amendnent’s
guarant ee of freedom of speech. This case was reversed in New
York County Lawyers’ Ass’'n, 234 N. E.2d 459 (N.Y. 1967) (“Dacey
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I1”), wherein the court adopts the dissenting opinion in Dacey
I. The court refused to hold that an author who publishes
books about avoi di ng probate and establishing trusts engaged
in the unauthorized practice of law. Dacey I, 283 N Y.S. 2d at
996- 1001 (Stevens, J., dissenting).

The facts here are markedly different. Gve Me Liberty
has not authored a self-help legal text. Instead, it is
enpl oyi ng such texts to provide |egal advice for its
custoners. The relationship that is created between G ve M
Liberty and its custoners is that of attorney and client, not
t hat of author and the general public. See id. at 998; see
also Gievance Conm v. Dacey, 222 A 2d 339, 352 (Conn. 1966)
(hol ding that M. Dacey, the author of several |egal “self-
hel p” books and the defendant in Dacey |, engaged in the
unaut hori zed practice of |law by preparing trust documents for
his clients which were adapted from his books to neet their
“needs and desires”). The case of In re Nolo, 991 S.W2d 768
(Tex. 1999), is also inapplicable here because it pertains
solely to the rights of a publisher of self-help books. No
authority is presented which nmandates First Amendment
protection to the conduct scrutinized in this case.

SI XTH AMENDMENT

The Sixth Anmendnent to the U S. Constitution guarantees
that a “person brought to trial in any . . . federal court
must be afforded the right to the assistance of counsel before
he can be validly convicted and puni shed by inprisonnent.”
Faretta v. California, 422 U.S. 806, 807 (1975). |In Faretta,
the U S. Supreme Court held that the Sixth Amendnent al so
includes the right of a crimnal defendant to “know ngly and
intelligently forgo” the benefits of counsel. |d. at 835.

The facts in Faretta have no rel evance to this case and,
aside fromciting the case in its final brief, Gve M Liberty
makes no attenpt to show its applicability. Nevertheless, the
Court recognizes an individual’s right to have the assistance
of counsel in a civil context or to represent one' s self.
Hughes seens to be bel atedly arguing that he was denied

counsel. The Court concludes no purpose would be served by
addressing this issue further. Gve M Liberty was free to
obtain counsel. It elected not to do so. This is not a Sixth

Amendnent i ssue.
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OTHER CONSTI TUTI ONAL CHALLENGES

The Court has exam ned G ve Me Liberty’ s other
Constitutional challenges, including the claimthat the Court
violated its due process rights under the First, Fifth, Sixth
and Ninth Amendnents, and finds themto be w thout nerit.
Addi ti onal discussion of these clainms would serve no purpose.

IS G VE ME LI BERTY CHARG NG EXCESSI VE FEES?

The Court now turns to the appropriateness of the fee
that Gve Me Liberty is charging as a bankruptcy petition
preparer. At the start of its operation, Gve M Liberty
charged a fee of $350 for its bankruptcy services, which is
conposed of a nenbership fee and a petition preparation fee.
During the course of these proceedings, Gve M Liberty has
argued that this fee is appropriate because it is simlar to
the amount that We The People is charging for bankruptcy
petition preparation at its location in M nneapolis,

M nnesota. Currently, it appears that Gve Me Liberty is
charging its custonmers between $120 and $230 for petition
preparation and access to the “Pro Se Associ ation.”

Section 110(h)(2) provides that:

[t] he court shall disallow and order the inmmedi ate
turnover to the bankruptcy trustee of any fee .
found to be in excess of the value of services
rendered for the docunments prepared.

11 U.S.C. 8 110(h)(2). There is no single standard as to what
constitutes a proper fee for the service of preparing a
bankruptcy petition. Sonme bankruptcy courts addressing this

i ssue have held that a fee in excess of $50 viol ates

§ 110(h)(2). See Wagner, 241 B.R at 122 (finding that a
petition preparer’s fee of $250 was excessive and val uing the
services provided at “not nore than $50"); lIn re Bradshaw, 233
B.R 315, 328 (Bankr. D.N. J. 1999) (stating that “[c]ourts,
including this [c]ourt, have determ ned that $50 is generally
t he reasonabl e charge for a bankruptcy petition preparer’s
services”).

Al t hough a petition preparer is usually entitled to
retain the portion of any fees not found to be excessive, “a
bankruptcy petition preparer who engages in the unauthorized
practice of lawis not entitled to retain any fees for
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services. Wagner, 241 B.R at 121 (enphasis in original).
“IAlny fee charged is in excess of the value of the services
thereby illegally performed.” [d.

As previously discussed, Gve Me Liberty has engaged in
t he unaut hori zed practice of law in the process of preparing
bankruptcy petitions. Therefore, Gve Me Liberty is not
entitled to retain fees collected for preparing the petitions
for the above captioned Debtors. Here, the fee includes all
moni es collected fromthese Debtors. Hughes’ assertions that
the total fee is separated into a nmenbership fee and a
document preparation fee does not change the fact that the
entire fee nust be reasonable. A nmpjority of the above-
captioned Debtors paid both fees for the sole purpose of
filing bankruptcy petitions and not to becone active nenbers
of Gve Me Liberty. Debtor Uferts-Taylor testified that she
was unaware of her status as a “nenber” of G ve Me Liberty.
The bifurcation of fees is a transparent attenpt to skirt the
requi renents of § 110.

In its brief, Gve nme Liberty conpares its rates to those
charged by attorneys and concludes its rates are reasonabl e.
G ve Me Liberty tries desperately to be treated as a | ega
prof essional while at the sane tinme denying it is practicing
law. Its conparison of its fees with fees charged by
attorneys is faulty. If Gve Me Liberty seeks an appropriate
conparison, it would be to a trained typist because, by |aw,
it is not authorized to provide nore.

Goi ng forward, assum ng that it ceases engaging in the
unaut hori zed practice of law, the Court finds that a total fee
of $100 is reasonable for Gve My Liberty’'s bankruptcy
petition preparation service.

DOES G VE ME LI BERTY' S PRI NT ADVERTI SI NG VI OLATE § 1107

G ve Me Liberty challenges the Court’s authority to
regul ate the print advertising of a bankruptcy petition
preparer. Gve Me Liberty also argues that, based on its own
research, its advertisenent contains |ess “usage of |egal and
| aw’ than the advertisenents used by | ocal bankruptcy
attorneys.

15
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Section 110(f) provides that:

(1) [a] bankruptcy petition preparer shall not use
the word “legal” or any simlar termin any
advertisenments, or advertise under any category that
includes the word “legal” or any simlar term

(2) A bankruptcy petition preparer shall be fined
not nore than $500 for each viol ation of paragraph

(1).

11 U.S.C. 8 110(f) (enphasis added). This section of the Code
was enacted as a “consumer protection neasure” as “Congress
was concerned with debtors who may be ‘ignorant of their

ri ghts both inside and outside the bankruptcy system'”
Farness, 244 B.R at 468 (citing 140 Cong. Rec. H10752, H10770
(1994)). Specifically, “8 110(f) is appropriately viewed as a
measure nmeant to ensure that debtors understand exactly what

they will and will not receive from bankruptcy petition
preparers. Petition preparer advertising nust keep well clear
of any suggestion that the preparer will be offering |egal
services or insights.” Farness, 244 B.R at 468 (citing In re

Hobbs, 213 B.R 207, 215 (Bankr. D. Me. 1997)).

Most courts addressing this issue have found that
8 110(f) is violated by any advertising that gives the
i mpression that a petition preparer is providing |egal
services. See Farness 244 B.R at 468 (finding that
advertising containing the phrases “no | awers involved save
noney” and “legal alternative” violate §8 110(f)); Kaitangi an,
218 B.R at 108 (noting that use of the word “‘paralegal’ in
[the petition preparer’s] advertising create[d] the m sl eading
i npression that [the petition preparer] was qualified to give
|l egal advice”); In re Calzadilla, 151 B.R 622, 626 (Bankr.
S.D. Fla. 1993); Hobbs, 213 B.R at 215. |In addition, courts
al so typically take a “plain | anguage” approach to § 110(f)
and bar any use of the word “legal” in these types of
advertisements. See Farness, 244 B.R at 468 (noting that
“[t]he statute does not say that sone uses of the word “legal”

are acceptable through context, nmodifier, or otherwise”). The
prohi bition agai nst use of the word “legal” or any simlar
termis “absol ute and unanbi guous.” 1d.

The Court has the power to regulate the advertising of a
bankruptcy petition preparer under 8 110(f). G ve M Liberty
is in violation of this section. It has placed advertisenents

16



Case 04-03357 Doc 49 Filed 04/01/05 Entered 04/01/05 11:38:53 Desc Main
Document  Page 17 of 19

in the Cedar Rapids Gazette which state that it is a “self
help law center.” The word “law is enphasized in the
organi zation’s | ogo which also contains a depiction of a
revol uti onary war soldier and the words “G ve Me Liberty,”
“self help,” “center,” and “Pro Se Association.” Here, the
Court finds that the use of the word “law’ in this manner
presents a violation of 8§ 110(f).

The text of the advertisenent is anmbiguous. Although it
states that “We can not give Legal Advice (in Conpliance with
|l owa Law),” the advertisenment then asserts that “As a nmenber
you have the opportunity and right to speak with other nenbers
and/ or volunteers that help in the center.” This |anguage
woul d | ead a reasonable person to conclude that Gve M
Liberty is providing |legal services. Additionally, the
advertisement states that “G ve Me Liberty was forned to
assi st people that want to save the high cost of an attorney
and believes that many issues do not always require an
[a]ttorney.” These statenments conpel the conclusion that, in
addition to preparing their docunents, Gve Me Liberty
provides its nenmbers with advice necessary to solve their
| egal problens. These clainms negate G ve Me Liberty’'s
di sclaimers that “we are not attorneys” and “we can not give
| egal advice.”

The newspaper advertisenents violate 8 110(f) as they
create the inpression that Gve Me Liberty is providing |egal
servi ces.

THE COURT’ S PONER TO ENJO N A BANKRUPTCY PETI TI ON PREPARER

A bankruptcy court has the power to enjoin the activities
of a petition preparer under 8 110. In re Mre, 283 B.R 852,
856 (Bankr. E.D.N.C. 2002). The court “may enjoin the
petition preparer fromengaging in further violations of the
statute, or may permanently enjoin a petition preparer from
preparing any petitions in the future if the preparer has
continually engaged in conduct in violation of the statute.”
Dunkl e, 272 B.R. at 455. Though 8 110 does not specifically
address the unauthorized practice of law, courts typically
find that it fits within the prohibited acts stated in
8§ 110(j)(2)(A)(i)(l) and 8 110(j)(2)(A) (i)(1r1)y. 1d.; Inre
Howert on, 2004 WL 2757908, *3 (Bankr. M D.N. C. 2004). Section
110(j) provides that:
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(1) . . . The United States trustee. . . may bring
a civil action to enjoin a bankruptcy petition
preparer from engaging in any conduct in violation
of this section or fromfurther acting as a
bankruptcy petition preparer.

(2) [The court may enjoin the petition preparer] if
[it] finds that-

(i) a bankruptcy petition preparer has—

(1) engaged in conduct in violation of this
section or any provision of this title a violation
of which subjects a person to crimnal penalty; [or]

(I'r'1) engaged in any other fraudul ent,
unfair, or deceptive conduct; and

(ii1) injunctive relief is appropriate to prevent
the recurrence of such conduct.

11 U.S.C. § 110(j).
CONCLUSI ON

G ve Me Liberty has engaged in the unauthorized practice
of law in violation of 8 110. While recognizing the First
Amendnent right of individuals to congregate and enter into a
free discussion of ideas, the activities described in this
ruling are not protected speech. The Court hereby enjoins
G ve Me Liberty fromoperating its petition preparation
service in conjunction with the “Pro Se Association” which, in
its present format, is nerely an artifice to give |egal advice
wi t hout conplying with the | aw.

The Court’s function is not to advise Gve M Liberty on
how to change its current operations to conply with the
prohi bitions on the unauthorized practice of law. The Court’s
function is limted to determ ni ng whether Gve Me Liberty is
engagi ng in prohibited conduct and to enjoin such conduct
pursuant to 8 110(j). Clearly, such conduct has occurred. To
that end, the Court enters the follow ng orders.
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VWHEREFORE, G ve Me Liberty is enjoined from providing any
bankruptcy services outside of typing petitions. It is
enjoined fromoffering or providing | egal advice or counseling
by any conponent of G ve Me Liberty, including, but not
limted to, its “Pro Se Associ ation,” “nmenbers,” and
“volunteers,” in connection with bankruptcy docunment
preparation services.

FURTHER, while the Court could seek reinbursenment of the
fees charged to the above-captioned Debtors, the Court elects
not to do so. However, going forward, Gve Me Liberty shal
not charge in excess of a total of $100 for its Chapter 7
petition preparation service. This is the total anount which
may be charged per custoner. This rate is all inclusive and
shal |l include any anounts paid by, or on behalf of, “menbers,”
customers, or any other person receiving such service, whether
in the formof “dues,” “fees,” “contributions,” or any other
form

FURTHER, G ve Me Liberty is enjoined fromusing its
current advertising copy in any newspaper, nmagazine, internet,
radi o or television adverti sing.

FURTHER, G ve Me Liberty is enjoined frommaintaining its

storefront sign as currently configured for the reasons set
forth in this opinion.

FURTHER, the prohibitions in this order are effective as
of the tinme of its filing.

DATED AND ENTERED _April 1, 2005

/Mﬂf%

PAUL J. KILBURG
CHI EF BANKRUPTCY JUDGE
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