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I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE NORTHERN DI STRI CT OF | OMA

I N RE:
Chapter 7
MARK E. WESSELS

ANGELA K. WESSELS Bankruptcy No. 04-00599

N N N N N N

Debt or s.

ORDER RE U.S. TRUSTEE' S MOTI ON TO DI SM SS
UNDER 11 U.S.C. § 707(b)

This matter cane before the undersigned on May 27, 2004
pursuant to assignnent. Debtors Mark and Angel a Wessel s were
represented by attorney Fran Henkels. M. Wessels was al so
present. John Schm |l en appeared on behalf of the U S.
Trustee. After hearing evidence and argunents of counsel, the
Court took the matter under advisenment. This is a core
proceedi ng pursuant to 28 U. S.C. §8 157(b)(2)(A).

STATEMENT OF THE CASE

The U.S. Trustee seeks dism ssal of Debtors’ Chapter 7
case for substantial abuse under 8 707(b). He asserts Debtors
have the ability to pay unsecured creditors at |east 35% of
their clainm under a Chapter 13 analysis. Debtors resist
di sm ssal

FI NDI NGS OF FACT

Debtors’ original Schedule I lists conbined nonthly
i ncome of $4,995.06. At the hearing, Debtor Angela Wssels
testified that she is no | onger receiving child support
paynments of $148 per nonth, reducing Debtors’ nonthly incone
to $4, 847. 06.

Debt ors have prepared three versions of Schedule J
listing current expenditures. The original Schedule J lists
total nmonthly expenses of $5,088. |In response to the U S.
Trustee’s Motion to Dismss, Debtors revised Schedule J to
show total expenses of $5,471.55. The day before the hearing,
Debtors faxed U.S. Trustee another revision, show ng total
expenses of $5,623.90. These versions are included in U S.
Trustee’s Exhibit 2.

AUTHENTICATED
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Through the revisions, Debtors reduced their clained
expense for cable TV from $114 to $50 per nonth. Medical and
dental expenses increased from $150 to $250. Also included in
the final revision of Schedule J is $50.00 per nonth for
“Angel a’s cont. education”. Debtors added costs froma
postpetition vehicle purchase, including $347.55 nonthly
i nstal |l ment paynments and $102.35 per nonth for insurance.
Debtors purchased a vehicle to replace their 1987 Chevy S10
because the bed of the truck rusted off. The new 1997 Chevy
truck was financed with a |oan of $11,500 at 7.2% i nterest
payabl e over 36 nonths.

The U.S. Trustee has identified several nonthly paynments
|isted as expenses which are suspect. These include a paynent
to Gateway of $85 per nonth. This is for a debt secured by a
| aptop conputer and a canera. Debtor Angela Wessels testified
t hat she uses the | aptop when she takes classes from Loras
College to fulfill her continuing education requirenents
related to her teaching license. The college requires the use
of a conputer for homework to be done on a bl ackboard by
conputer and for |lectures available on the conputer. Debtor
testified the | aptop cost approxi mately $1,400, which was | ess
than a simlar conputer offered by the Coll ege. The Gateway
debt will be paid off after 9 nore nonthly paynents. Debtors
note that their son will begin college at that tinme and they
wi || have additional educational expenses for him

Besi des the recently purchased 1997 Chevy truck, Debtors
have a 1999 Grand Prix. In their schedul es, Debtors state the
value of the car is $6,600. M. Wessels testified that they
were told by a car deal ership postpetition that it has a val ue
of $8,600. An auto paynent listed on Schedule J is $526.00.
Anot her paynment of $581.00 is listed with the sane creditor,
Uphol sterer’s Credit Union. From Debtors’ Schedule D and
Statement of Intention, it appears the $581 paynment is for
| oans al so secured by the “1999 Grand Prix and cross
collateralized.” Debtors have recently filed four
reaffirmati on agreenments with Uphol sterer’s Credit Union
covering a total balance due of $11,160.93, with total nonthly
payments of $1,047.37. These four agreenents appear to relate
to the sane | oans that Debtors disclose as having nonthly
paynents of $526 and $581 on Schedule J, or a total of $1,107
per nonth. Fromthe Court’s cal cul ations, three out of four
of these reaffirmed debts will be paid off within a year.
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Ms. Wessels testified that the Uphol sterer’s Credit Union
has been pretty lenient with Debtors. They have been payi ng
these debts as best they can. The anpunts listed in Schedul e
J are accelerated ambunts. Ms. Wssels testified that
Uphol ster’s Credit Union is tied in with M. Wessels
enpl oynent at Flexsteel, a furniture manufacturer.

Ms. Wessels testified that her license to teach will be
in jeopardy if she defaults in her student |oan paynents.
Schedule F lists three unsecured student | oan creditors with
total clainms of $15,894. Schedule J shows a nonthly paynment
for student |oans of $235. M. Wessels believes that if she
does not continue to pay $235 per nonth on her student | oans,
she will be in default and the Board of Education can rescind
her license to teach. She testified that she is not eligible
to get defernments on these | oans.

To maintain her teacher’s |license, Ms. Wessels is
required to take six credits of continuing education classes
per year. This costs Debtors $385 per credit. Debtors
estimate that this anpunts to $50 per nonth annually, which is
reflected in the nost recently revised Schedule J. M. Wessel
has used student | oans for these required classes. She
testified that she could not continue to do so if she fails to
continue to pay the full nonthly paynent for her student
| oans.

U.S. Trustee asserts that Debtors’ student | oan debt
shoul d be treated the sane as ot her unsecured creditors.
During a Chapter 13 plan, student |oan creditors receive their
pro rata share and may collect the remainder of this
nondi schar geabl e debt after the end of the plan. U. S. Trustee
argues that nodifying a student |oan paynent over the life of
a Chapter 13 plan should not constitute a default for which
Ms. Wessels teaching |license would be in jeopardy.

U.S. Trustee next asserts that the Credit Union is only
entitled to paynents up to the value of its collateral. Thus,
paynments on | oans secured by the 1999 Grand Prix need only
total the value of the car, or $8,600. Paynments schedul ed by
Debt ors woul d exceed this anmount.

Debtors argue that the totality of the circunstances
supports their preference to receive a Chapter 7 discharge.
They accunul at ed unsecured debt during a tinme when M. Wessels
was unenpl oyed. They do not live a lavish lifestyle. Their
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Chapter 7 petition was not filed in bad faith. Debtors
request the option of converting to Chapter 13 if necessary to
avoid dism ssal under 8§ 707(b).

CONCLUSI ONS OF LAW

Section 707(b) of the Bankruptcy Code provides the Court
may dismss a case filed by a Chapter 7 debtor whose debts are
primarily consumer debts if it finds that the granting of
relief would be a substantial abuse of the provisions of
Chapter 7. In re Taylor, 212 F.3d 395, 396 (8th Cir. 2000);
11 U.S.C. § 707(b). "Substantial abuse"” is not a defined term
In the Eighth Circuit, "[a] Chapter 7 debtor's ability to fund
a Chapter 13 plan '"is the primary factor to be considered in
determ ni ng whether granting relief would be substanti al
abuse."™ In re Koch, 109 F.3d 1285, 1288 (8th Cir. 1997).

For 8 707(b) purposes, ability to pay creditors is
measured by eval uating Debtors' financial condition in a
hypot heti cal Chapter 13 proceeding. Koch, 109 F.3d at 1288.
Confirmation of a Chapter 13 plan requires, if an objection to
confirmation is advanced, that the plan provide that all of
the debtors' projected disposable income to be received during
a three-year plan will be applied to plan paynents. 11 U.S. C
8§ 1325(b)(1)(B). "Disposable incone" is defined as that which
i's not reasonably necessary to be expended for the nmintenance
or support of the debtor or a dependent of the debtor. 11
U S C 8§ 1325(b)(2)(A). Evaluating Debtors' ability to fund a
Chapter 13 plan necessitates a review of Debtor's disposable
income. See generally In re Butler, 277 B.R 917, 920-21
(Bankr. N.D. lowa 2002).

The Bankruptcy Code requires a neaningful and realistic
budget, acconpani ed by the devotion of nost of the debtor's
surplus income to repay creditors. In re Downin, 284 B.R
909, 912 (Bankr. N.D. lowa 2002). Chapter 13 debtors are not
required to |live as paupers; neither are they allowed to
continue an extravagant |lifestyle at the expense of creditors.
Butler, 277 B.R at 920. Courts apply 8 1325(b) to allow
debtors to maintain a reasonable lifestyle while
si mul taneously insuring they nake a serious effort to pay
creditors by elimnating unnecessary and unreasonabl e
expenses. Downin, 284 B.R at 912.

Some expenditures are clearly essential, or
nondi scretionary, such as reasonabl e anobunts
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budgeted for food, clothing and shelter. Debtors
are also allowed sone |atitude regarding

di scretionary spending for itens such as recreation,
cl ubs, entertai nment, newspapers, charitable

contri butions and ot her expenses. The proper

met hodol ogy is to aggregate all expenses projected
by the debtor which are somewhat nore discretionary
in nature, and any excessive amounts in the
relatively nondiscretionary line items such as food,
utilities, housing, and health expenses, to quantify
a sum which, for lack of a better term w Il be

call ed "discretionary spending."”

Id. at 912-913 (citations omtted). To determ ne whether any
essential or nondiscretionary expenses are excessive, that is,
not reasonably necessary for support, and therefore deserving
of placenent within the discretionary spending category, a
court may conpare expenses with the I RS Coll ection Financi al
Standards. See In re Beckel, 268 B.R 179, 182 (Bankr. N.D.

| owa 2001).

Sonme courts consider whether the debtors are attenpting
to pay one or nore creditors through reaffirmation or
voluntary repaynent while attenpting to discharge the
remai nder in Chapter 7 when naeking a substantial abuse
analysis. 1n re Attanasio, 218 B.R 180, 221 (Bankr. N.D.
Ala. 1998) (collecting cases). In ln re WIkinson, 168 B. R
626, 629 (Bankr. N.D. Ohio 1994), the court found substanti al
abuse exi sted where the debtor reaffirmed debts to all but one
creditor, including a nonthly paynent of $200 for a boat. In
In re Cronk, 124 B.R 759, 762 (Bankr. N.D. Ill. 1990), the
court found substantial abuse where the debtors reaffirnmed
several debts, including two debts in excess of $20, 000
secured by | ate nodel vehicles. The court noted that the
debtors were “utilizing Chapter 7 to conpel their unsecured
creditors to finance their |ate nodel vehicles. Arguably,
this constitutes a ‘substantial abuse’ of Chapter 7.7 1d.

Anot her relevant inquiry is whether the debtors include
paynments to select creditors in nmonthly expense figures,
resulting in a reduced disposable inconme figure. Attanasio,
218 B.R. at 223 (collecting cases). For exanple, in In re
Bar ker, No. 98-01601-C, slip op. at 5-7 (Bankr. N.D. |owa Nov.
16, 1998), this Court denied confirmation of a Chapter 13 plan
and di snm ssed the case, based in part on the debtor’s inproper
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i nclusion of debt paynments in Schedule J as nonthly expenses.
ld. at 7.

Debtors argue that Ms. Wessels nust continue to nake
full monthly payments on her student | oans to protect her
teaching license under lowa | aw. CGeneral ly, Chapter 13 plans
provi de for repaynent of student |oan creditors pro rata with
ot her unsecured creditors during the life of the plan, with a
continuing obligation thereafter based on the
nondi schargeability of student loans. See, e.qg., In re
G oves, 39 F.3d 212, 215 (8th Cir. 1994) (“Alternatively, the
debtor may treat the student | oan obligation as a long term
i ndebt edness under 8§ 1322(b)(5), curing arrearages within a
reasonable tinme and thereafter maintaining regular
paynments.”); 11 U. S.C. 8§ 523(a)(8). The Court notes that the
automatic stay arguably protects Ms. Wessels’ teaching
license if the fulfillment of some nonetary requirenent is a
prerequisite for license renewal. See In re Duke, 167 B. R
324, 325 (Bankr. D.R. 1. 1994) (finding automatic stay bars
drivers |icense suspension used as collection device in the
recovery of clains by notor vehicle accident judgnent
creditors); In re North, 128 B.R 592, 601 (Bankr. D. Vt.
1991) (applying automatic stay agai nst suspension of
chiropractor's license for nonpaynment of taxes); In re
Massenzio, 121 B.R 688, 691 (Bankr. N.D.N.Y. 1990) (applying
Chapter 13 automatic stay to suspension of insurance agent’s
i cense where the state agency’ s goal was the enforcenment of
pre-petition obligations of the debtor).

Debtors’ argue in their brief that their wages are exenpt
and shoul d not be considered in a substantial abuse anal ysis.
The Eighth Circuit has rejected this argunent in Taylor, 212
F.3d at 397, holding that exenmpt inconme can be included in
cal cul ati ng di sposabl e income under 8 707(b). Debtors also
assert the Court should consider the totality of the
ci rcunst ances, including Debtors’ good faith, the |lack of
extravagance in Debtors’ expenses and their candor.

“Certainly the court may take the petitioner's good faith and

uni que hardshi ps into consideration under section 707(b).” ILn
re Walton, 866 F.2d 981, 983 (8th Cir. 1989). The substanti al
abuse inquiry focuses primarily, however, on Debtors' ability

to pay. Koch, 109 F.3d at 1288.
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ANALYSI S

Based on the final version of Debtors’ Schedule J, U S.
Trustee’s analysis estimates Debtors’ initial nmonthly
di sposabl e incone is $699, increasing to $784 in 9 nonths
after the Gateway secured debt is paid. In a hypothetical 3-
year Chapter 13 plan, Debtors could pay unsecured creditors
35.4% of their clains. The Court has al so conpared Debtors’
Schedule J with IRS collection standards. Debtors have
housi ng expenses of $1,531. The standards all ow for housing
expenses of $1,183. Debtors have transportati on expenses of
$1, 915, including all the debt secured by Debtors’ vehicles.
The I RS standards all ow for approximately $1,130. In just
these two categories, Debtors’ expenses exceed the standards
by $1,133. Over three years, nonthly paynents of $1,133 would
provi de $40, 788 toward Debtors’ unsecured clai ns of $69, 067.23
pl us adm ni strative expenses. This calcul ati on does not take
into account the nore than $800 per nonth Debtors spend on
m scel | aneous expenses according to their nost recent version
of Schedule J. These include anmounts listed for nedical and
dental expenses, recreation, contributions, life insurance,
conti nui ng education, daycare, |lunches and school expenses,
pi ano | essons and school tuition. The Court believes there is
room for substantial belt-tightening in the anounts Debtors
budget for these niscell aneous expenses.

Debtors’ Statenent of Intention shows their intent to
reaffirmall secured debts, including Debtors’ home nortgage
and honme equity loans, four loans from Upholsters Credit Union
secured by a 1999 Grand Prix, and the Gateway debt for a
canera and |l aptop. Total nonthly payment on the Credit Union
| oans according to reaffirmati on agreenents Debtors have filed
is $1,047.37. The Court finds this is excessive for a |loan
secured by a 5-year old vehicle. Furthernore, the principal
amounts of the |loans total $11, 160.93, substantially higher
t han the value of the 1999 Grand Prix, of between $6600 and
$8600. Debtors’ intent to pay the Credit Union in full, in a
fairly short period of time and including the undersecured
portion of the debt, harnms unsecured creditors.

As a secured creditor in a hypothetical Chapter 13 case,
the Credit Union would be entitled to paynent of only the
secured portion of its claimover three years. The U S
Trustee’s analysis estimates that Debtors could pay the debt
on both the 1999 Grand Prix and the recently-purchased 1997
Chevy truck with conbined nonthly paynments of $630 over three
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years with 8% interest. This alone would free up $774 per
nmont h for paynments on unsecured debt.

In this case, Debtors make a confortable living. They
have m scel | aneous expenses, however, which should be reduced.
Debtors have filed reaffirmation agreenents and schedul es
whi ch evidence that they are overpaying debt to Uphol sterer’s
Credit Union secured by their 1999 Grand Prix. This reduces
t he amount of di sposable inconme available in a hypothetical
Chapter 13 case to the detrinent of unsecured creditors.
Based on the foregoing, the Court concludes that the U S.
Trustee has met his burden of proving that granting Debtors
Chapter 7 relief would be a substantial abuse of the
provi si ons of the Bankruptcy Code. This case should be
di sm ssed under 8 707(b). Debtors will be given the
opportunity to voluntarily convert to Chapter 13 prior to
entry of disnissal.

VWHEREFORE, the U.S. Trustee's Motion to Dism ss is
GRANTED

FURTHER, Debtors shall have until July 2, 2004 within
which to elect to convert to Chapter 13.

FURTHER, if Debtors fail to convert to Chapter 13 by that
date, this case will be dism ssed for substantial abuse
wi t hout further notice or hearing.

SO ORDERED this 18th day of June, 2004.

/My/%

PAUL J. KILBURG
CHI EF BANKRUPTCY JUDGE
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