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Defendants.

MEMORANDUM OPINION AND ORDER

On August 21, 1998, Petitioners Jimmie Gholson, Compton Jones, Roland Tetteh, Bryan
Crenshaw, and Nazareth Wilson were convicted in federal court, following a six week jury trial, for
their involvement in a drug distribution conspiracy operated by the Gangster Disciples street gang
in Chicago. Following their convictions, Judge Marovich sentenced Gholson to a term of life
imprisonment, Jones to a 420-month term of imprisonment, Tetteh to a 292-month term of
imprisonment, Crenshaw to a term of life imprisonment, and Wilson to a term of 235 months in
prison. The Seventh Circuit upheld their convictions and sentences on direct appeal. United
States v. Wilson, 237 F.3d 827 (7th Cir), cert. denied, 534 U.S. 840 (2001). Petitioners
subsequently filed separate pro se petitions for habeas relief pursuant to 28 U.8.C. § 2255 (Wilson
filed on March 20, 2002, Jones on June 3, 2002, Gholson on September 20, 2002, Crenshaw on
October 1, 2002, and Tetteh on Octaber 2, 2002). United States v. Gholson, No. 02-C-8988, 2003
WL 21466954 (N.D. llL., June 25, 2003). This court previously consolidated three of these petitions
{Gholson, Jones, and Tetteh) and issued an opinion on the merits of several of the claims on
June 26, 2003. In its opinion, the court reserved judgment on a number of issues pending further
response from the government. The court now considers these issues along with the petitions of

Crenshaw and Wilson, which raise similar laegal issues.
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I BACKGROUND

As discussed in the court's previous opinion, Petitioners were indicted in May 1997 for
crimes relating to their involvement in a drug conspiracy organized and operated by the Gangster
Disciples.! The Gangster Disciples are a Chicago street gang that operated a highly organized
drug operation primarily involving the sale of “crack” and powder cocaine. During the early 1990s,
the gang had 6,000 members and annual revenues totaling approximately $100 million. Petitioners
Gholson, Jones, Tetteh, and Crenshaw were tried together in federal court on these charges,
along with a sixth co-defendant, Jeffery Hatcher. Prior to trial, Wilson pleaded guilty to participation
in the drug conspiracy in viclation of 21 U.8.C. § 846 and was sentenced to 235 months of
imprisonment.  Wifson, 237 F.3d at 830. The five-week trial ended on August 21, 1988, and
resulted in guilty verdicts against each of the remaining Petitioners on a variety of drug offenses.
Specifically, the jury found Gholson guilty of engaging in a continuing criminal enterprise ("CCE")
in violation of 21 U.S.C. § 848, conspiracy to distribute drugs in violation of 21 U.§.C. § 846, and
use of a minor in a drug distribution operation in violation of 21 U.8.C. §§ 861(a){1) and (2).
Wilson, 237 F.3d at 830. He was sentenced to a term of life imprisonment on the CCE charge,
followed by a 10-year term of supervised release. /d. The jury found Jones guilty of conspiracy
to distribute a controlied substance under 21 U.S.C. § 846, possession with intent to distribute a
controlled substance under 21 U.S.C. § 841(a)(1), and two counts involving the use of a minor in
drug sales, under 21 U.S.C. §§ 861(a)(1) and (2). /d. Judge George Marovich sentenced Jones
to 420 months imprisonment, followed by 10 years of supervised release. /d. Tetteh was convicted

of a conspiracy charge under section 846 and on two counts related to the use of minors in

‘ The Seventh Circuit has discussed in detail the Gangster Disciple conspiracy and
the background facts of this case. For a more complete discussion of the factual background, see
United States v. Wilson, 237 F.3d 827 (7th Cir. 2001), United States v. Smith, 223 F.3d 554 (7th
Cir. 2000) (discussing the history of the Gangster Disciples’ drug distribution business), and United
States v. Jackson, 207 F.3d 910 (7th Cir. 2000), vacated by 531 U.S. 953 (2000} (discussing the
government’s prosecution of members of the Gangster Disciples).
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: I u‘f;onnec'tion with a drug conspiracy, under §§ 861(a)(1) and (2). /d. The court sentenced him to 292
months of imprisonment, followed by 5 years of supervised release. id. The jury found Crenshaw
guilty of engaging in a continuing criminal enterprise in violation of 21 U.8.C. § 848, possession of
a firearm in violation of 18 U.S.C. § 922(g), possession with intent to distribute gcocaine, 21 U.5.C.
§ 841(a)(1), and use of a communication facility in the commission of a narcotics conspiracy in
violation of 21 U.S.C. § 843(h). /d. The judge sentenced Crenshaw to a term of life imprisonment
on the CCE charge, followed by supervised release for 10 years. /d.

Following their convictions and sentencing, each Petitioner filed a separate appeal raising
a number of issues. The Seventh Circuit consolidated the various appeals and rejected each of
them. Wilson, 237 F.3d at 830. Petitioners then filed separate pro se habeas petitions under 28
.5.C. § 2255, This court has previously consolidated and addressed the petitions of Gholson,
Jones, and Tetteh, Wilson, 2003 WL 21466954, Although the court denied a number of
Patitioners’ claims, it reserved judgment on some of the claims pending further response from the
government. Specifically, the court denied: (1) Gholson's Apprendi claim relating to his sentence
under 21 U.5.C. § 848(b); (2) Jones and Tetteh's claims that their convictions under both 21 U.8.C.,
§ 846 as well as §§ 861(a)(1) and (2) violated double jeopardy; (3) Jones claim that the trial court’s
consideration of his prior convictions during sentencing violated 21 U.8.C. § 851(a); (4) Gholson's
claim that his conviction under 21 U.S.C. § 848 was improper in light of the court’s failure to instruct
the jury that they must agree on the specific predicate acts underlying the continuing criminal
enterprise charge; (5) Gholson’s claim relating to the court's calculation of the quantity of drugs
involved during sentencing; (6) Jones and Tetteh's ineffective assistance of counsel claims
pertaining to their trial attorney’s failure to raise the Apprendiissue; (7) Gholson’s motion under 18
U.8.C. § 3582 for a sentence reduction; and (8) Gholson's motion under Federal Rule of Criminal
Procedure 12(b)(2) attacking the sufficiency of his indictment. Ghalson, 2003 WL 21466954, at

*16. Finally, the court granted in part and denied in part Gholson’s motion to reduce the special
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' éSSEs's‘ment imposed on him under 18 U.5.C. § 3572{c). Id at **22-24.

As nated, the court reserved judgment as to a handful of remaining claims pending further
government response. Specifically, the court reserved judgment as to: (1) Jones and Tetteh's
Apprendi claims; (2) the double jeopardy claim raised by Jones and Tetteh relating to section
861(a)}(1) and (2); (3) Gholson's Fourth Amendment claim; (4) the ineffective assistance of
appellate counsel claims raised by all three Petitioners; and (5) Gholson’s ineffective assistance
of trial counsel claim. In addition to these claims, the separate § 2255 petitions of their originat co-
defendants Bryan Crenshaw and Nazareth Wilson are before this court.

In his petition, Crenshaw claims that his trial counsel was ineffective and that the trial judge
violated his Sixth Amendment right by refusing his pre-trial requests for appointment of a new
attorney. Crenshaw also argues that the court erred in failing to instruct the jury that they must
unanimously agree on the predicate acts supporting the continuing criminal enterprise (CCE)
charge. Similarly, he argues that the jury should have been instructed that certain incidents
involving persons who were cooperating with the government at the time of the offense could not
qualify as predicate acts for the CCE charge. In addition, Crenshaw claims that the government
failed to show that he was responsible for the use of a minor in connection with drug trafficking
under §§ 861(a)(1) and (2). In a supplemental petition filed on July 26, 2004, Crenshaw argues
that the court’s imposition of a life sentence under the CCE statute violated his Sixth Amendment
rights under Blakely v. Washington, 542 U5, | 124 S.Ct. 2531 (2004).

Wilson also raises ineffeclive assistance claims: Specifically, he argues that both his trial
and appellate counsel were ineffective for failing to: (1) raise Apprendi issues relating to his
sentencing; (2) present his claim that several of his prior convictions were improperly assigned
criminal history points; and (3) argue against the two-level enhancement of his offense level under
§ 2D1 . 1(b)(1) of the United States Sentencing Guidelines.

Since the court's first opinion on this matter, Petitioner Gholson has filed a number of
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‘ v‘ﬁuppleénental petitions alleging, intar alia, that: (1) the court’s impaosition of a life sentence pursuant
to the CCE statute viclated Blakely; (2) outside “intrusion” into the province of the jury had a
prejudicial impact on his trial; (3) the United States Attorney engaged in prosecutorial misconduct
during his trial. Petitioner Tetteh has also filed a supplemental petition raising the Blakely issue.
Because the government has not argued that these supplemental petitions constitute abuse of the
writ, the court will consider these additional claims along with those brought by Petitioners
Crenshaw and Wilson and those previously reserved by the court.
DISCUSSION

Section 2255 permits a prisoner to “move the court which imposed the sentence to vacate,
set aside, or correct the sentence” on the grounds that the sentence was imposed in violation of
the Constitution or laws of the United States. 28 U.S.C. § 2255. Such collateral relief is only
available, however, where there was “an error of law that is jurisdictional, constitutional, or
constitutes a 'fundamental defect which inherently results in a complete miscarriage of justice.™
Bischel v. United States, 32 F.3d 259, 263 (7th Cir. 1994) (quoting Borre v. United States, 940 F .2d
215, 217 (7th Cir. 1991)). Where the court finds that there has been such a “fundamental defect”
resulting in a “complete miscarriage of justice,” Arango-Alvarez v. United States, 134 F.3d 888, 891
(7th Cir. 1998) (quoting Davis v. United States, 417 U.8. 333, 346 (1974)), the court “shall vacate
and set the judgment aside and shall discharge the prisoner or resentence him or grant a new trial
or correct the sentence as may appear appropriate.” 28 U.5.C. § 2255.

Before a district court will review a claim on its merits, the issue must have "been raised in
a procedurally appropriate manner.” Theodorou v. United States, 887 F.2d 1336, 1339 (7th Cir.
1988). A section 2255 motion is not a substitute for a direct appeal, and thus the “failure to raise
constitutional issues to a conviction on direct appeal bars a petitioner from raising the same issue
in a section 2255 proceeding -- absent a showing of good cause for and prejudice from the failure

to appeal.” /d. (citing Norris v. United States, 687 F.2d 899 (7th Cir. 1982)). Thus, as this court
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' -;noted in its previous opinion, a section 22565 motion cannot raise: “(1) issues that were raised on
direct appeal, absent a showing of changed circumstances; (2) nonconstitutional issues that could
have been but were not raised on direct appeal; . . . and (3) constitutional issues that were not
raised on direct appeal, unfess the section 2255 petitioner demonstrates cause for the procedural
default as well as actual prejudice from the failure to appeal.” Gholson, 2003 WL 21466934, at "4
(quoting Belford v. United States, 975 F.2d 310, 313 (7th Cir. 1892), overruled on other grounds,
Castellanos v. United States, 26 F.3d 717, 719 (7th Cir. 1994)).

Crenshaw and Wilson raise a number of issues in pursuit of relief under section 2255.
Several of these arguments are similar to, if not the same as, those raised by Petitioners Gholson,
Jones, and Tetteh in their supplemental petitions or upon which the court has reserved judgment.
Although Petitioners raise a number of issues that often overlap one another, the court recognizes
five main issues: (1) double jeopardy claims; (2) Apprendi issues; (3) claims arising out of the
Supreme Court's recent Blakely decision; (4) Fourth Amendment ciaims; and (5) ineffective
assistance of counsel claims. To the extent possible, the court will address those issues common
to one or more Petitioners befare addressing those claims unique to a particular Petitioner. The
court will liberally construe the pro se petitioners under Haines v. Kerner, 404 U.S. 519, 520 (1972);
Petitioners nevertheless still bear the burden of demonstrating their entitlement to habeas relief.
l. Double Jeopardy

Petitioners Jones and Tetteh argue that they were punished twice for the same conduct in
violation of the Fifth Amendment's double jeopardy clause. Specifically, they argue that21 U.8.C.
§861(a)(1) is a lesser included offense of § 861(a)(2) and that they cannot be punished under both
statutes. The Supreme Court has stated that “multiple punishments cannot be imposed for two
offenses arising out of the same ¢riminal transaction unless each offense ‘requires proof of a fact
which the other does not.™ Whalen v. United States, 445 US. 684, 691 (1980) (quoting

Blockburger v. United States, 284 U.S. 299, 304 (1932)). “Where proof of one offense necessarily
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' éntails -proof that another offense occurred, rendering the latter a lesser included offense of the
former, the two offenses are deemed to be the 'same’ for purposes of Blockburger.” United
States v. Hatchett, 245 F.3d 625, 632 (7th Cir. 2001) (citing Rutledge v. United States, 517 U.S.
292, 297 (1996); Brown v. Qhio, 432 U.3. 161, 168-69 (1977)). The court considered this issue in
its previous opinion, noting that although Petitioners failed to cite any case law helding that
§ 861(a)(2) is a lesser included offense of § 861(a)(1), “it might well be possible to interpret the
statute this way . .. .” Gholson, 2003 WL 21466954, at *10. For this reason, the court reserved
judgment on the issue and directed the government address the issue in a supplemental
response.’

In its supplemental response, the government argues that the two offenses are both
factually and legally distinct. The government contends that Petitioners Jones and Tetteh were
convicted under § 861(a)(1), for using minors to actually se!l drugs as a part of the Gangster
Disciple conspiracy. Section 861(a)(1) declares it unlawful to "knowingly and intentionally . . .
employ, hire, use, persuade, induce, entice, or coerce a person Under eighteen years of age to
violate any provision of this subchapter or subchapter |l of this chapter,™ 21 U.S.C. § 861(a)(1).
In support of Jones and Tefteh’s convictions under this provision, the government cites the
testimony of Derrick Wiltz and Robert Ford, who both testified that they sold drugs for the Gangster
Disciples as juvenile members of the gang. (Government’s Response to the Court’s Order of June
25. 2003, hereinafter Gov't Res., at 7 (citing Trial Transcript, hereinafter T.T., at 1730, 1834).)
Section 861(a}{(2) makes it unlawful to use a minor "to assist in avoiding detection or apprehension”

for any drug offense. 21 U.8.C. § 861(a)(2). Jones and Tetteh were properly convicted under that

2 The government has not argued that the double jeopardy issue has been defaulted,

although the issue does not appear in the Seventh Circuit’s opinion on direct appeal. See Wilson,
237 F.3d 827.

3 The Chapter is that dealing with drug abuse prevention and control. 21 U.S.C.
58§ 801-971 (2003).
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' $tatuté', as well, the government urges, because they used minors as gun-toting gang security
guards. The government cites testimony of gang members who describe the intentional use of
“shorties,” i.e. juvenile gang members, to provide security because shorties “could go to jail and
get out with the gun easier” than older members of the gang, who often had extensive criminal
histories. (Gov't Res., at 7-8 (citing T.T. at 235-36).)

Under the Blockburgertest, double jeapardy is implicated only when punishment is imposed
for multiple “offenses arising out of the same criminal transaction.” Whalen, 445U.5. at 621 (citing
Blockburger, 284 U.S. at 304). Here, the events leading to the convictions under §§ 861(a)(1) and
(2) did not arise out of the same transaction. Rather, as discussed above, the charges and
convictions under each statute were rooted in different factual circumstances. Before submitting
the case to the jury, Judge Marovich took pains to point out the distinction between the two juvenile
charges during his instructions, noting that “they are different in one regard”: namely the focus on
using a minor to further the conspiracy under § 861(a)(1) versus the use of juveniles to “avoid
detection and apprehension for violation of the narcotics law.” (T.T. at 2760-61.) Apprising the
jurors of these different elements, the judge remarked, “That's the distinction between the two
counts." (/d. at 2761.) The law presumes that jurors understand and follow the instructions given
to them. United States v. Linwood, 142 F.3d 418, 426 (7th Cir. 1998) (“the law assumes that they
[jurars] can and do follow the limiting instructions issued to them.”); Francis v. Frankiin, 471 U.s.
307, 324 n.9 (1985) (“The Court presumes that jurors, conscious of the gravity of their task, attend
closely the particular language of the trial court's instructions in @ criminal case and strive to
understand, make sense of, and follow the instructions given them.”).

The government indicted Petitioners under both §§ 861(a)(1) and (2) and presented
evidence of separate violations of both statutes. After the judge instructed them as to the
distinctions between the two statutes, the jury returned guilty verdicts on both charges, against all

defendants. The court will presume that the jury followed the instructions, and convicted Petitioners
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' LJnde; §§ 861(a){1) and (2) for the separate incidents discussed above. Petitioners’ double
jecpardy claims are dismigsed.
Il Apprendi Claims

After having pleaded guilty to a charge of conspiring to distribute crack cocaine, powder
cocaine, heroin, and marijuana, Petitioner Wilson now argues that his constitutional right to due
process was violated when he was sentenced under the Sentencing Guidelines as though the
conspiracy definitely involved powder and crack cocaine. In addition, this court has previously
reserved judgment on similar claims of Petitioners Jones and Tetteh. Both Jones and Tetteh were
charged with conspiracy to distribute marijuana, crack cocaine, powder cocaine, and heroin, a
charge for which the jury returned a general verdict of guilty. Absent a specific finding by the jury,
they argue that the Supreme Court's decision in Apprendi v. New Jersey, 530 U.S. 466 (2000),
required the judge to sentence them according to the drug type and quantity that yields the most
lenient maximum sentence consistent with this verdict, in this case less than 50 kilograms of
marijuana.

In Apprendi, the Supreme Court held that “[o]ther than the fact of a prior conviction, any fact
that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted
to a jury, and proved beyond a reasonable doubt.” Apprendi, 530 U.S. at 490. As the coun
discussed in its prior opinion, Petitioners have cited cases from the Second and Sixth Circuits
discussing the applicability of Apprendi in the current situation and requiring courts to assess the
most lenient statutory sentence where a jury returns only a general verdict. See United States v.
Dale, 178 F.3d 429, 431-32 (6th Cir. 1999) (holding that where a jury returns a general verdict on
a canspiracy charge involving marijuana and crack, the court must sentence the defendant “as if
he distributed only the drug carrying the lower penalty"); United States v. Barnaes, 158 F.3d 662,
B67-68 (2d Cir. 1998) (agreeing with several other Courts of Appeals that “when the jury retumns

a general verdict to a charge that a conspiratorial agreement covered multiple drugs, the defendant
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" must 'bé sentenced as if the organization distributed only the drug carrying the lower penalty.").
Since Apprendi, the Seventh Circuit has held that “all facts (other than prior convictions) that set
the maximum possible punishment . . . must be established beyond a reasonable doubt to the
same body that determines culpability . . ." United States v. Brough, 243 F.3d 1078, 1078 (7th Cir.
2001).

Jones and Tetteh raised the Apprendiissue for the first time in their § 2255 petitions, and
Wilson likewise failed to raise the issue on direct appeal. Rather than raising Apprendi on direct
appeal, Petitioners instead unsuccessfully challenged the trial court's conclusion that the substance
being bought and sold was crack cocaine. Wilson, 237 F.3d at 831. As discussed in the court's
previous opinion, in order to raise a constitutional issue for the first time in a § 2255 petition, a
petitioner must demonstrate cause for the failure to raise the claim on direct appeal and
demonstrate that he was prejudiced by the failure. Gholson, 2003 WL 21466954, at *6; see also
Melvin v. United States, 78 F.3d 327, 329 (7th Cir. 1996) (citing Barker v. United States, 7 F.3d
629, 631 (7th Cir. 1993)).

In Petitioners’ case, the sole “cause” cited for the failure to raise this issue earlier is the
ineffective assistance of appellate counsel. Edwards v. Carpenter, 529 U.S. 446, 451 2000)
(ineffective assistance can serve as a cause for purposes of procedural default). Under the two-
pronged Strickland test, a party asserting ineffective assistance of counsel must demonstrate both:
(1) that counsel’s performance was deficient; and (2) that the deficiency performance prejudiced
the defendant. Strickland v. Washington, 466 L).S. 668 (1984). The deficiency prong requires a
defendant to demonstrate that “counsel's representation fell below an objective standard of
reasonableness.” /d. at 688. During this inquiry, however, a court “must be highly deferential ®
indulging “a strong presumption that counsel's conduct falls within the wide range of reasonable
professional assistance . . ..” /d. at 689. The prejudice prong of Strickland requires a showing that

“but for counsel’s unprofessional errors, the result of the proceeding would have been different.”

10
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. at 694, With these standards in mind, the court addresses, first, Jones and Tetteh's Apprend!
argument and then turns to Wilson's claim, which differs slightly due to the fact that his conviction
arose out of a guilty plea.

A, Jones and Tetteh

For purposes of their current petitions, the court has assumed that the performance of
Jones and Tetteh's appellate counsel was deficient under Strickland for failing to raise the Apprendi
issue on direct appeal. Gholson, 2003 WL 21466954, at *6. The Supreme Court decided and
issued Apprendi three months prior to the date of Patitioner's oral argument. Given this length of
time, the prominence of the decision, and its clear applicability to their case, the court will assume
that appellate counsel's failure to address the issue was objectively unreasonable. Mason v.
Hanks, 97 F.3d 887, 893 (7th Cir. 1996) (‘Effective advocacy does not require the appellate
attorney to raise every non-frivolous issue under the sun . . . But when appellate counsel omits
(without legitimate strategic purpose) ‘a significant and obvious issue,” we will deem his
performance deficient . . . .") {(internal citations omitted).

The more difficult question is whether Petitioners were prejudiced by the deficiency. The
government arguss that Apprendiis not applicable in this case, and that Petitioners were thus not
prejudiced by their appellate counsel's failure to raise the issue, because neither Jones nor Tetteh
received a sentence in excess of the default statutory maximum applicable to their convictions.
After being convicted on one conspiracy charge, § 846, two counts relating to the use of a minor
in drug operations, §§ 861(a)(1} and (2), and one count of possession with intent to distribute a
controlled substance, § 841(a)(1), Jones faced a possible maximum sentence of 120 years in
prison. Section 841 authorizes a maximum sentence of twenty years for the distribution of any
detectable quantity of any Schedule | or Il controlled substance (including hercin, cocaine, and
marijuana), even where the jury does not find a particular quantity. 21 U.S.C. § 841(b)(1)(C); see

also, e.q., United States v. Brough, 243 F.3d 1078, 1079-80 (7th Cir. 2001). In addition, his

11
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‘ ‘ponsﬁiracy conviction relating to this drug distribution exposed him to an additional twenty years.
21 U.5.C. § 846. The default statutory penalty under §§ 861(a)(1) and (2) is “twice the maximum
punishment otherwise authorized” for the underlying narcotics violation, in this case forty years, 21
U.S.C §861(b). An additional conviction under § 861{a)(2), if upheld, would expose Jones to the
possibility of an additional forty years of imprisonment. /d.

Tetteh similarly faced a maximum of twenty years in prison under § 846 for the distnbution
of any detectable amount of a Schedule | or Il drug {including heroin, cocaine, and marijuana). 21
U.S.C. §5 841(b)(1XC); 846. In addition, his convictions under §§ 861(a)(1) and (2) rendered him
subject him to the same forty-year maximum sentences for involving a minor in a drug operation.
21 U.8.C. §861(b). Thus, Tetteh faces a possible default statutory maximum penalty of 100 years
of imprisonment,

Neither Jones nor Tetteh received the maximum statutory penalties of 120 or 100 years,
respectively. Jones was sentenced to 420 months of imprisonment, followed by ten years of
supervised release, while Tetteh received 292 months of imprisonment and a five-year period of
supervised release. Wilson, 237 F.3d at 830. Since the jury’s general verdict did not specify the
drug types or quantities involved in their convictions, Petitioners argue that the court is required to
assume that they distributed the drug that "carries the most lenient statutorily prescribed sentence.”
Barnes, 158 F.3d at 668; see also United States v. Orozeo-Prada, 732 F.2d 1076, 1083-84 (2d Cir.
1984) (court may not sentence defendant under statutory penalties for cocaine conspiracy when
jury may have found only marijuana conspiracy). Yet, even if the court accepts Petitioners’
argument that they were only subject to five-year maximum sentences under 21 UUS.C.
§ 841(b)(1)(D), which applies in lieu of the twenty-year maximum sentenced under § 841(b)(1)(A)
for the distribution of “less than 50 kilograms of marihuana,” their possible default statutory
maximums would still exceed their actual sentences. Even if the jury had convicted Petitioners for

conspiracy to distribute less than 50 kilograms of marijuana, Jones would have faced a maximum

12
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| 'senténbes of 480 months (5 years under both §§ 846 and 841(b)(1)([),10 years under both §§
861(a)(1) and (2)) and Tetteh would have been eligible for a 300 month sentence (& years under
§ 846 and 10 years for both §§ 861(a)(1) and (2)).

In order to establish these default statutory maximums, the government argues that it was
required only to establish that the drug distribution conspiracy involved “a detectable quantity of any
Schedule | or Il controlled substance.” Brough, 243 F.3d at 1080. Although the jury returned a
general verdict which did not specify the quantity of each type of drug involved in the conspiracy,
each of the four drug types which Petitioners were charged with distributing and conspiring to
distribute is a Schedule | or |l drug (heroin, crack, powder cocaine, and marijuana). As a result,
the jury necessarily found Petitioners guilty of conspiring to distribute, and in the case of Jones, of
distributing, a Schedule | or || controlied substance, subjecting them to, at the very least, the above
480- and 300-month default statutory maximum penalties even if the conspiracy involved less than
50 kilograms of marijuana. After the jury verdict established these maximum penalties, Apprendi
no longer applied. “Once the maximum penalty has been established in a constitutional manner,
the judge selects the punishment using the preponderance standard.” Brough, 243 F.3d at 1079
(citing Edwards v. United States, 523 U.5. 511, 514-15 (1998)), see also United States v.
Hernandez, 330 F.3d 964, 980 (7th Cir. 2003) (“The Apprendi decision makes clear that its
application does not extend to situations where a defendant’'s sentence does not exceed a
prescribed statutory maximum.”), cert. denfed, ___ U.S._, 1 24 5.Ct. 1599(2004); Apprendi, 530
U.S. at 481 (“We should be clear that nothing in this history suggests that it is impermissible for
judges to exercise discretion—taking into consideration various factors relating both to offense and
offender—in imposing a judgment within the range prescribed by statute.”). Thus, Petitioners’
argument that Apprendi either (1) required the jury to make a finding beyond a reasonable doubt
as to the type of drug involved in the conspiracy or (2) required the court to sentence defendants

as if they had distributed only the drug carrying the lower penalty is of no avail.

13
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'B. Wilson

As an initial matter, the court is not convinced that the failure of Wilson's appellate counsel
to raise Apprendi was unreasonable and constitutionally deficient under Strickland. Unlike Jones
and Tetteh, for whom the jury returned a general verdict of guilty on the conspiracy charge, Wilson
pleaded guilty to the conspiracy charge. Thus, Apprendi would not be implicated because the
conclusion that the conspiracy involved all four controlled substances (crack, cocaine, heroin and
marijuana) was not improperly determined by the judge on a preponderance standard, but rather
by Wilson's own admissions in the plea agreement and colloquy. In the signed plea agreement,
Wilson admitted that as a member of the Gangster Disciples he “conspired and agreed with other
members of the Gangster Disciples, to sell powder and crack cocaine, heroin and marijuana to
individuals in areas on the south side of Chicago. Often times, the defendant distributed wholesale
quantities of power and crack cocaine to other Gangster Disciples, knowing that these drugs would
ultimately be sold by members of the gang to drug users at 'drug spots’ in territories controlled by
the Gangster Disciples.” (R. 397 (emphasis added).) Although the plea agreement states the
government and Wilson disagread “as to the guantity of narcotics involved in the offense,” it does
not indicate that there was any disagreement over the types of narcotics involved. (Plea
Agreement, at 3.); cf United States v. Bush, 70 F.3d 557 (10th Cir. 1995) (defendant's guilty plea
to indictment for conspiracy to distribute cocaine and/or cocaine base created ambiguity as to
which drug was involved). Notably, Wilson did not dispute that the conspiracy involved the
distribution of all four drugs - cocaine base (crack), cocaine, heroin, and marijuana. Nor does
Wilson suggest that his guilty plea was involuntary or untruthful. Prior to his plea, Wilson was
placed under oath and found fully competent to enter a guilty plea. (Plea Transcripts, at 4-6, 18.)

Wilson was fully advised as to what exactly he was pleading guilty to, as well as the
possible consequences. Prior to entering his plea, the government advised Wilson that the charge

to which he was pleading guilty carried with it a mandatory minimum term of imprisonment of ten
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' f,years.., followed by a minimum of five years of supervised release. (Plea Transcript, at 12.) This
mandatory minimum sentence corresponds to, among other things, the distribution of 1 kilogram
or more of heroin, 5 kilograms of cocaine, 50 grams or more of crack, or 1000 kilograms or more
of marjuana. 21 U.S.C. § 841(b)(1){A). When Judge Marovich asked Petitioner Wilson if he
understood that this mandatory minimum sentence would be imposed, he responded in the
affirmative. (Plea Transcript, at 12.)

Even if one disregards the mandatory minimum, having admitted to conspiring to distribute
and distributing any detectable amount heroin, marijuana, crack and powder cocaine, Wilson faced
a default statutory maximum sentence of 40 years of imprisonment. Section 841 authorizes a
maximum sentence of twenty years for the distribution of any detectable quantity of any Schedule
| or I} controlled substance (inciuding heroin, cocaine, and marijuana), even where the jury does
not find a particular quantity. 21 U.S.C. § 841(b)(1)(C); see also, .¢., United States v. Brough, 243
F.3d 1078, 1079-80 (7th Cir. 2001) (20-year maximum authorized for a “smidgen” of any Schedule
| or Il drug). Judge Marovich sentenced Wilson to a 235-month term of imprisonment. Because
this sentence is well within the 40-year statutory maximum, Wilson's 235-month sentence did not
violate Apprendi.

lil. Gholson, Crenshaw, and Tetteh’s Blakely Claims

In supplemental petitions filed on June 21, and July 26, 2004 Petitioners Gholson and
Crenshaw* raise a similar claim challenging the court's imposition of a life sentence under
21 U.8.C. § 848(b), relying on the Supreme Court's recent decision in Biakely v. Washington, 542
U.S. 124 §.Ct. 2531 (2004). Notto be outdone, Petitioner Tetteh filed his own supplemental
petition on July 27, 2004 raising a Blakely challenge to the sentencing enhancements imposed

under §§ 2D1.2(a)(3) and 2D1.1(b)(1) of the sentencing guidelines for his use of a minor and

* Petitioner Crenshaw titles his supplemental motion “Motion to Amend, Motion to

Vacate, Set Aside or Correct Sentence Filed Pursuant to 28 US.C. § 2255 Motion."
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‘ possés'sion of a firearm during the offense. U.$.8.G., §§ 2D1.1(b)(1} (use of a firearm);
2D1.2(a)(3) (use of a minor). In Blakely, the Court held that “the ‘statutory maximum’ for Apprendi
purposes is the maximum sentence a judge may impose solely on the basis of the facts reflected
in the jury verdict or admitted by the defendant. Id. at 2537 (emphasis in original) (citations
omitted). Thus, the Sixth Amendment is violated when a judge imposes a punishment that the
jury’s verdict alone does not allow or for which “the jury has not found all the facts ‘which the law
makes essential to the punishment’ . .. .” /d. (quoting 1 J. Bishop, Criminal Procedure § 87, p. 55
(2d ed. 1872)).

Gholson and Crenshaw allege that the judge violated the Sixth Amendment, as interpreted
in Blakely, when he imposed a sentence of life imprisonment under § 848(b). That provision
authorizes the imposition of a life sentence as the result of a conviction for engaging in a continuing
criminal enterprise (CCE) if the defendant is a principal administrator, organizer, or leader of the
enterprise and (1) the violation involved “at least 300 times the quantity” of a drug described in
§ 841(b)(1)(B) or (2) the enterprise received $10 million in gross receipts during any twelve-month
period. 21 U.S.C. § 848(b). Petitioners rightly note that the jury retuned only a general guilty
verdict; Judge Marovich himself determined that these drug quantities were involved, employing
a preponderance standard, based on the Presentencing Report presented by the Government.

Similarly, Tetteh alleges that the jury verdict corresponded to an initial base offense level
of 36 under the sentencing guidelines, but that the judge then imposed a 3-level sentencing
enhancement for the use of a minor and possession of a firearm during the offense, facts upon
which the jury had not ruled. According to Tetteh, as a result of these enhancements, his
sentencing range increased from 210-262 months to 292-365 months, and he was ultimately
sentenced to a 292-month term.

Petitioners appear to present valid Blakely concerns; however, the Supreme Court decided

Blakely on June 24, 2004, more than five years after Crenshaw was convicted and sentenced. The
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' ',Supréﬁ'\e Court has made clear that “new constitutional rules of criminal procedure do not apply
to cases that are final before the new rules are announced." Lambert v. McBride, 365 F.3d 557,
562 (7th Cir. 2004) (citing Teague v. Lane, 489 U.S. 288 (1989)). Furthermore, the Seventh Circuit
has held that Apprendi is not retroactive, Curtis v. United States, 294 F.3d 841 (7th Cir.), cert.
denied, 537 1.8, 876 (2002), and thus it would follow that Blakely, an extension of Apprend), does
not apply retroactively. More recent decisions confirm this: In United States v. Booker, 542 U.S.
__, 125 5.Ct. 738 (2005), the Court reiterated that defendants have a right to jury trial on any
disputed factual subject that increases the maximum punishment, and that the federal Sentencing
Guidelines fall within this rule to the extent they are mandatory. In McReynolds v. United States,
No. 04-2520, 04-2632, 04-2844, __ F.3d __, 2005 WL 237642, at *2 (7th Cir. Feb. 2, 2005), the
Seventh Circuit concluded that the Booker holding has no retroactive application.

tntil and if the Supreme Court holds otherwise, Petitioners' claim under Blakely must fail.
Iv. Crenshaw’s Continuing Criminal Enterprise Claims

Crenshaw raises a number of other issues related to his conviction under § 848 for
engaging in a continuing criminal enterprise. 21 U.5.C. § 848. As an initial matter, Crenshaw
argues that the conviction was improper in light of United States v. Richardson, 526 U.S. 813
(1999), in which the Supreme Court held “that a CCE conviction can be sustained only if the jury
unanimously agreed on each of the specific predicate acts required to show the existence of the
CCE.” Wifson, 237 F.3d at 833. The Seventh Circuit rejected this claim when Crenshaw and
Gholson raised it on direct appeal. As this court has previously explained, the Seventh Circuit held
that the trial court's failure to instruct the jury that they must unanimously agree on the predicate
offenses underlying a CCE conviction was harmless, since the jury unanimously agreed that
Crenshaw (and his co-defendants Gholson and Hatcher) had committed two of the related
predicate offenses. Gholson, 2003 WL 21468954, at *12 (citing Wilson, 237 F.3d at 830). At this

point, the Seventh Circuit's holding on this issue remains binding on this court as it conducts
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' habeés' review.

Crenshaw also raises several issues related to his CCE conviction that he did not raise on
his direct appeal. First, he claims that the court failed to instruct the jury that certain individuals
who had been cooperating with the government could not be included in the CCE counts.
Specifically, he claims that the jury should have been instructed that the drug transactions charged
in Counts Seven, Eight, and Nine could not serve as CCE predicates because the buyer
Charmagne Johnson was cooperating with the government at the time of the sale, and thus could
not be a coconspirator, and that Johnson's purchase from Crenshaw was an isolated incident, not
part of the continuing criminal enterprise. In addition, Crenshaw claims that, as to the CCE element
that he acted in concert with five or more persons, 21 U.S.C. § 848(c)(2)(A), the jury should have
been instructed that certain individuals could not be included because of their cooperation with the
government. Third, Crenshaw argues that the jury was improperly led to believe that he acted as
the organizer of five or more persons under § 848(c)(2)(A), despite testimony of a number of
withesses that they had no agreement and/or drug dealings with him. Finally, Crenshaw argues
that the government failed to prove the requisite element that he was responsible for the active use
of juveniles under the §§ 861(a)(1) and (2}.

The government argues that these claims are procedurally defaulted. As discussed above,
in order to raise an issue for the first time in a § 2255 petition, a petitioner must meet the "cause
and prejudice test” by showing cause for his failure to raise the claim on direct appeal and
demonstrating that he was prejudiced by the failure to raise the issue. Barker v. United States,
7 F.3d 629, 631 (7th Cir. 1893). The only available “cause” in this case is ineffective assistance
of counsel for failure to raise these issues at trial and on direct appeal. Under the two-pronged
Strickland test, outlined above, a defendant claiming ineffective assistance of counsel must
demonstrate both: (1) deficient performance by counsel; and (2) prejudice stemming from the

deficiency. Sirickiand, 466 U.S. at 687-88, 694,
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| ‘Crenshaw cannot demonstrate that counsel’s performance was deficient, let alone that he
was prejudiced by any deficiency, as these claims have no merit. Crenshaw was not entitled to a
jury instruction directing the jury not to consider evidence of his drug transactions with Johnson in
the context of the CCE charge. As the government correctly notes, the charged conspiracy did not
accuse Crenshaw of conspiring with his purchasers, such as Johnson, but rather of conspiring as
amember of the Gangster Disciples to distribute narcotics. (Government's Response to Defendant
Bryan Crenshaw's Motion under Title 28, United States Code, Section 2255, at 14.) The
government did not allege that Johnson was a coconspirator, but rather that Crenshaw’s drug sales
to her constituted a part of a series of drug-related offenses committed by Crenshaw in the course
of his conspiracy with the Gangster Disciples and encompassed by the CCE statute.

Crenshaw claims that he merely had a buyer/seller relationship with Johnson, and that the
drug sales were isolated incidents unrelated to the Gangster Disciple conspiracy. These assertions
are belied by evidence that Crenshaw’s sales to Johnson occurred in the shop where he conducted
his gang-related business and were consistent with the Gangster Disciples’ practice of selling
narcotics to non-gang members. (T.T. at 1560-64.) Johnson also testified that Crenshaw spoke
of his involvernent with the Gangster Disciples during these transactions. (/d. at 1588-97.) In any
event. the trial court did specifically instruct the jury that (1) “A person cannot conspire with a
government informer” and (2) “Evidence of a buyer-seller relationship, standing alone, is insufficient
to support a narcotics conspiracy conviction.” (/d. at 2755.)

Grenshaw challenges his attorney's failure to request an instruction that certain persons
could not be considered part of the “five or more persons” necessary to support a CCE conviction,
because the persons at issue were, at the time of their contact with Crenshaw, government
informants or persons with whom he had a mere buyer-seller relationship. Even if the court were
to find that Crenshaw’s counsel was deficient in failing to propose such a jury instruction, Petitioner

Crenshaw has not demonstrated any resulting prejudice. Judge Marovich advised the jury in his
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' .'instrﬁciions that "[a]s to each of the five or more people, the government must prove that the
defendant you are then considering organized and supervised or managed them in accomplishing
the activities that contribute to the continuing enterprise.” (T.T. at 2758-59.) This instruction
contrasts with those in the principal cases cited by Crenshaw. In United States v. Barona, 56 F.3d
1087, 1087-98 (9th Cir. 1995), for example, the court not only failed to instruct the jury that
individuals qualified as supervisees only if they were those over whom the defendant exercised
managerial responsibility, but also presented the jury with a list of persons who could qualify as
“five or more” superviseas; inc