
UNITED STATES  DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

CLARENCE TYRONE STEWART, JR. CIVIL ACTION

VERSUS NO. 08-3731

CRIMINAL DISTRICT COURT SECTION:  “R”(1)
OF LOUISIANA, ET AL.

REPORT AND RECOMMENDATION

Plaintiff, Clarence Tyrone Stewart, Jr., a state pretrial detainee, filed this pro se complaint,

pursuant to 42 U.S.C. § 1983, against the Orleans Parish Criminal District Court, Judge Frank

Marullo, and Orleans Parish Criminal Sheriff Marlin Gusman.  Plaintiff claims that unnamed

deputies within the Orleans Parish Criminal Sheriff’s Office are plotting to kill him and that Judge

Marullo is refusing to take any action to stop them or to resolve plaintiff’s state criminal

prosecution.  As relief, he seeks $100,000,000.00 in monetary damages.

Federal law mandates that federal courts “review, before docketing, if feasible or, in any

event, as soon as practicable after docketing, a complaint in a civil action in which a prisoner seeks

redress from a governmental entity or officer or employee of a governmental entity.”  28 U.S.C. §

1915A(a).  Regarding such lawsuits, federal law further requires:

On review, the court shall identify cognizable claims or dismiss the complaint, or any
portion of the complaint, if the complaint –

(1) is frivolous, malicious, or fails to state a claim upon which relief
may be granted; or
(2) seeks monetary relief from a defendant who is immune from such relief.

28 U.S.C. § 1915A(b).

Additionally, with respect to actions filed in forma pauperis, such as the instant lawsuit,

federal law similarly provides:
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     1 The court must liberally construe a pro se civil rights complaint.  See Moore v. McDonald, 30
F.3d 616, 620 (5th Cir. 1994).  

2

Notwithstanding any filing fee, or any portion thereof, that may have been paid, the
court shall dismiss the case at any time if the court determines that ... the action or
appeal –

(i) is frivolous or malicious;
(ii) fails to state a claim on which relief may be granted; or
(iii) seeks monetary damages against a defendant who is immune
from such relief.

28 U.S.C. § 1915(e)(2)(B).

The Court has broad discretion in determining the frivolous nature of a complaint.  Cay v.

Estelle, 789 F.2d 318, 325 (5th Cir. 1986), modified on other grounds, Booker v. Koonce, 2 F.3d 114

(5th Cir. 1993).  In making that determination, the Court has “not only the authority to dismiss a

claim based on an indisputably meritless legal theory, but also the unusual power to pierce the veil

of the complaint’s factual allegations and dismiss those claims whose factual contentions are clearly

baseless.”  Neitzke v. Williams, 490 U.S. 319, 327 (1989); Macias v. Raul A. (Unknown), Badge

No. 153, 23 F.3d 94, 97 (5th Cir. 1994).  Thus, a complaint is frivolous “if it lacks an arguable basis

in law or fact.”  Reeves v. Collins, 27 F.3d 174, 176 (5th Cir. 1994); Booker, 2 F.3d at 115 & n.6.

Although broadly construing plaintiff’s complaint,1 the Court nevertheless finds that this civil action

should be dismissed as frivolous, for failing to state a claim on which relief may be granted, and/or

for seeking monetary damages against a defendant who is immune from such relief.

The Orleans Parish Criminal District Court

It is unclear from the complaint whether plaintiff is attempting to name the Orleans Parish

Criminal District Court as a separate defendant in this lawsuit.  However, to the extent that is what

plaintiff intends, that claim must be dismissed because a state court is not a juridical entity capable
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of being sued under 42 U.S.C. § 1983.  Moity v. Louisiana State Bar Association, 414 F. Supp. 180,

182 (E.D. La.) (“state courts are not considered ‘persons’ within the meaning of § 1983”), aff’d, 537

F.2d 1141 (5th Cir. 1976); Knight v. Guste, Civ. Action No. 07-1124, 2007 WL 1248039, at *3 (E.D.

La. Apr. 27, 2007).

Judge Frank Marullo

Plaintiff’s claims against Orleans Parish Criminal District Court Judge Frank Marullo for the

manner and speed with which he is conducting plaintiff’s criminal proceeding must likewise be

dismissed.  It is well established that absolute judicial immunity protects a judge from liability for

all judicial functions, so long as he does not act in clear absence of all jurisdiction:

Judicial officers are entitled to absolute immunity from claims for damages
arising out of acts performed in the exercise of their judicial functions.  The alleged
magnitude of the judge’s errors or the mendacity of his acts is irrelevant.  Judicial
immunity can be overcome only by showing that the actions complained of were
nonjudicial in nature or by showing that the actions were taken in complete absence
of all jurisdiction.

Boyd v. Biggers, 31 F.3d 279, 284 (5th Cir. 1994) (citations omitted); see also Brandley v. Keeshan,

64 F.3d 196, 200 (5th Cir. 1995) (absolute immunity applies even where judge’s “exercise of

authority is flawed by grave procedural errors” or where the judge “took action maliciously or was

in excess of his authority”); Dayse v. Schuldt, 894 F.2d 170, 172 (5th Cir. 1990).  Because there is

no question that Judge Marullo has jurisdiction over plaintiff’s criminal case and that any of his

rulings in that matter are performed in the exercise of his judicial functions, he is entitled to absolute

immunity.  Accordingly, the claims against him must be dismissed.

Orleans Parish Criminal Sheriff Marlin Gusman

As to Sheriff Gusman, it is evident that plaintiff has stated no claim against Gusman in either

his individual or official capacity.
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     2 Harris v. Greer, 750 F.2d 617, 618 (7th Cir. 1984) ([T]here is no concept of supervisor strict
liability under section 1983.”); see also Jenkins v. Wood, 81 F.3d 988, 994 (10th Cir. 1996); Evans
v. Gusman, Civ. Action No. 08-703, 2008 WL 2223281, at *2 (E.D. La. May 23, 2008); Castillo v.
Blanco, Civ. Action No. 07-215, 2007 WL 2264285, at *5 (E.D. La. Aug. 1, 2007).

     3 An official cannot be held liable pursuant to 42 U.S.C. § 1983 under any theory of vicarious
liability.  Thompkins v. Belt, 828 F.2d 298, 303 (5th Cir. 1987); see also Oliver v. Scott, 276 F.3d
736, 742 (5th Cir. 2002) (“Section 1983 does not create supervisory or respondeat superior
liability.”); Evans, 2008 WL 2223281, at *2.
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Regarding individual-capacity claims, the United States Fifth Circuit Court of Appeals has

noted:  “Plaintiffs suing governmental officials in their individual capacities ... must allege specific

conduct giving rise to a constitutional violation.  This standard requires more than conclusional

assertions:  The plaintiff must allege specific facts giving rise to the constitutional claims.”  Oliver

v. Scott, 276 F.3d 736, 741 (5th Cir. 2002) (citation omitted).  Plaintiff has made no factual

allegations whatsoever against Gusman.  Moreover, without personal involvement, any individual-

capacity claim against Gusman would necessarily fail.  See  Thompson v. Steele, 709 F.2d 381, 382

(5th Cir. 1983) (“Personal involvement is an essential element of a civil rights cause of action.”).

Further, the fact that Gusman is the custodian and supervisory official in charge of the prison system

is not a basis to hold him liable for federal civil rights violations under any theory of strict liability2

or vicarious liability.3

Plaintiff also has failed to state an official-capacity claim against Gusman.  “Official capacity

suits generally represent another way of pleading an action against an entity of which an officer is

an agent.”  Burge v. Parish of St. Tammany, 187 F.3d 452, 466 (5th Cir. 1999).  Accordingly, an

official-capacity claim against Gusman would in reality be a claim against the local governmental

body itself.  However, in order to hold a local governmental body accountable for a constitutional

violation, a plaintiff must show that (1) an employee of the local governmental body violated
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plaintiff’s clearly established constitutional rights with subjective deliberate indifference, and (2)

the violation resulted from a policy or custom adopted or maintained by the local governmental body

with objective deliberate indifference.  See Olabisiomotosho v. City of Houston, 185 F.3d 521, 528-

29 (5th Cir. 1999).  Plaintiff does not allege that the purported constitutional violations in this case

resulted from an official policy or custom.

RECOMMENDATION

It is therefore RECOMMENDED that plaintiff’s claims be DISMISSED WITH

PREJUDICE pursuant to 28 U.S.C. §§ 1915(e)(2)(B) and 1915A(b).

 A party’s failure to file written objections to the proposed findings, conclusions, and

recommendation in a magistrate judge’s report and recommendation within ten (10) days after being

served with a copy shall bar that party, except upon grounds of plain error, from attacking on appeal

the unobjected-to proposed factual findings and legal conclusions accepted by the district court,

provided that the party has been served with notice that such consequences will result from a failure

to object.  Douglass v. United Services Auto. Ass’n, 79 F.3d 1415, 1430 (5th Cir. 1996) (en banc).

New Orleans, Louisiana, this third day of July, 2008.

_______________________________________
SALLY SHUSHAN
UNITED STATES MAGISTRATE JUDGE
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