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Date signed April 11, 2014

ROBERT A. GORDON
U. S. BANKRUPTCY JUDGE

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MARYLAND

at Baltimore
Inre: *
Hezekiah Coleman, Jr. * Case No. 10-21265-RAG
Chapter 13
Debtor *
* * * * * * * * * * * * *

MEMORANDUM OPINION IN SUPPORT
OF ORDER DENYING ATTORNEY’S FEES

l. Preliminary Statement

“It was my responsibility...I am going to
finish this...when you have something that you
really want, you’ll work for it. You'll find a way” -
Hezekiah Coleman, Jr. (Hr’g Recording 4:23 —
3:45, Aug. 21, 2013.)

In Local Loan Co. v. Hunt, 292 U.S. 234 (1934), Mr. Justice Sutherland wrote that
bankruptcy, “gives to the honest but unfortunate debtor who surrenders for distribution the
property which he owns at the time of bankruptcy, a new opportunity in life and a clear field for
future effort, unhampered by the pressure and discouragement of pre-existing debt.” Id. at 244.

The Justice must have had someone like the Debtor, Mr. Coleman, in mind when he wrote those

words. Notwithstanding Mr. Coleman’s layoff and the ultimate closure of his employer,
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Serverstal Sparrows Point LLC (Serverstal)*, he has been able to keep his case afloat, and his
modest real estate holdings intact, through perseverance, hard work and a determined will to win.
Nevertheless, because his attorney, Marc R. Kivitz, seeks additional fees for the work done in
helping Mr. Coleman realize his goal, all is not resolved. The question presented by Mr. Kivitz’s
request is whether either Serverstal’s cessation as a going concern, or Mr. Coleman’s diligence in
the face of adversity, were so unanticipated and extraordinary as to justify additional fees of
$2,875, notwithstanding Mr. Kivitz’s agreement that $4,500 would cover “all matters” in this
case and that “all opportunity to apply for additional work™ would be waived. Mr. Kivitz has
done a splendid job. But the Court concludes that none of the work he did, nor the facts that
gave rise to it, justify additional fees under App. F 14(B).2
1. Analysis

The First Opinion was entered after the Hearing on Mr. Kivitz’s Application and the
Chapter 13 Trustee, Ellen Cosby’s, Opposition. Mr. Kivitz was the only witness and his
testimony was limited to a summary review of the work he did for Mr. Coleman after his May
2011 layoff and R.G. Steel’s closure of Sparrow’s Point. Mr. Kivitz’s overriding point was that
he was able to efficiently resolve the Trustee and lienholder aggressiveness that blew up in the
wake of Mr. Coleman’s layoftf and choked cash flow. The Trustee twice moved to dismiss this
case and two creditors each filed lift stay motions. But none of the filed papers got as far as the

hearing stage and Mr. Kivitz took credit for their efficient resolution.

! For sixteen years, Mr. Coleman worked as a strand technician for Serverstal and its predecessor entities at the
Sparrow’s Point Steel Mill (Sparrow’s Point). He worked in blistering heat, with ear pounding noise, monitoring
red hot metal alloys as they proceeded through the casting process to be turned “into steel”. Serverstal, the last of
four entities that owned Sparrow’s Point during Mr. Coleman’s employment, sold the plant to R.G. Steel (R.G.) in
2011. R.G. laid Mr. Coleman off and then shut down for good what was formerly an American institution.

2 Where possible, the same abbreviations and defined terms used in the Memorandum Opinion in Support of Order
Denying Without Prejudice Application for Compensation for Counsel for the Debtor (First Opinion) (Dkt. No. 88)
entered on July 3, 3013 will be used in this Memorandum Opinion in Support of Order Denying Attorney’s Fees
(Second Opinion). The First Opinion is attached as an Appendix.

2



Case 10-21265 Doc 99 Filed 04/14/14 Page 3 of 14

This Court concluded, however, that App. F 14(B) required a different, and much more
significant, type of showing: “Mr. Kivitz had an obligation to prove that the fees in question
were ‘not reasonably expected and extraordinary in nature’ in order to do an end run around the
$4,500 cap...to answer the question presented, the reasons underlying the interruption in income
and the request for additional attorney’s fees, must be examined.” First Opinion at 5-6. Because
the question was one of “first impression” for this Court, Mr. Kivitz was given the opportunity to
present additional evidence and he took it (Dkt. No. 92). A second hearing was held on August
21, 2014 for that purpose.

Now it was Mr. Coleman’s turn to testify and he was the only witness called. Mr.
Coleman gave a detailed, graphic and entertaining summary of his career at Sparrow’s Point. He
emphasized that when his plan was confirmed, he had no basis to believe either that he would
ever be laid off or that Sparrow’s Point would close. However, he also acknowledged that the
steel mill was sold five times over his sixteen years there and each time it was sold, the sellers
would “devalue” it by reducing the workforce.® As Trustee’s counsel pointed out on cross-
examination, the total workforce was somewhere between 5,000 and 6,500 when Mr. Coleman
began working there in 1994. When he filed bankruptcy in 2010, it was in the neighborhood of
3,000. He also acknowledged that near the end, the quality of the steel produced had slipped far
below the higher grade previously fashioned. By any measure, these were not good signs.

While Mr. Coleman’s willingness to testify in support of Mr. Kivitz’s quest is admirable,
the Court cannot swallow his characterization of his expectations without a sizable grain of salt.
Those expectations must be reasonable and reality paints a starker picture. The venerable steel

plant’s multiple ownership changes (one owner, per Mr. Coleman’s testimony, was created by

® By “devalue” Mr. Coleman meant that workers would be let go to lessen expenses and make the plant appear more
attractive on paper as a going concern. Bethlehem Steel, the original owner, filed its own bankruptcy in October,
2001.
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the U.S. Department of Labor to facilitate overseas ownership) with the plant finally ending up
in the hands of Serverstal (Russian-owned) before R.G. bought and closed it, could not have
foretold good tidings of financial security, notwithstanding Mr. Coleman’s optimism. The same
must be said for the plant’s ever decreasing workforce. Whatever forces of time and marketplace
conspired to kill off Sparrows Point and seal its glory to the past, the Court cannot conclude that
its demise was unexpected and extraordinary simply because Mr. Coleman says so. America’s
industrial might in this area was relegated to history, at least for now, at the end of the last
century.

Furthermore, this Court concludes that, in the absence of truly extraordinary
circumstances, the post-confirmation loss of a job by a Chapter 13 debtor was not intended to fall
within App. F 14(B)’s narrow exception. App. F 14(B) confirms that the $4,500 fee shall cover
“all matters in the main case” and that “[e]xcept as stated in the following sentence, Counsel
waives all opportunity to apply for additional work in the main case.” While the next sentence
does permit additional fees for matters not “reasonably expected” and that are “extraordinary”,
that can only include a strictly limited range of truly unusual services in light of the broad catch-
all and waiver that precedes it. In re Bellamy, 379 B.R. 86, 92 (Bankr. D. Md. 2007), makes it
clear that routine contested matters, including defenses to lift stay motions and trustee motions to
dismiss for payment defaults, were intended to be included within the $4,500 flat fee
arrangement. Job loss is a common occurrence and a common underlying cause of the payment
hiccups that lead to such motions in Chapter 13. Part of the rationale behind a presumptively
reasonable fee schedule was to insure that consumer debtors — a class already teetering on the
financial edge — would not be left unrepresented in the wake of confirmation when life’s
ordinary vicissitudes reared up to rattle them further. 1d. Losing one’s job is perhaps the most

common of these events. $4,500 was agreed upon as a fair sum to get debtors past confirmation

4
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and then support a reasonable amount of post-confirmation services if need be. Other than Mr.
Coleman’s boundless optimism, there is nothing about his job loss that makes it significantly
different from the job losses suffered by thousands of other consumer debtors.

To the extent Mr. Kivitz relies upon the quality of his legal work, while that is relevant, it
is not the determining factor under App. F 14(B).* To the extent Mr. Coleman’s post-
confirmation disputes were resolved expeditiously, the Court was left with the impression that
fundamentally, it was Mr. Coleman’s ability to plug holes and bail water that kept his boat afloat.
Mr. Kivitz participated in memorializing the default resolution agreements but it was Mr.
Coleman’s efforts that gave them life.

In closing, the contrast between App. F 14(A) and (B) should be noted. The amount of
the flat fee under App. F 14(A) is $3,500. However, there is no mandatory language agreeing to
waive further fees. Instead, App. F 14(A) provides, “Counsel may by application request
approval of additional fees for work done upon matters that were both not reasonably expected
and that are extraordinary, or for work done after 90 days following the entry of the order
confirming plan until representation ends.” Although hypothetical in this case, it appears that by
agreeing to one thousand dollars less of a flat rate, counsel could have sought additional fees
after 90 days without a showing that the work was unexpected or extraordinary.

I11.  Conclusion
Mr. Kivitz earned his agreed upon fees. However, neither the underlying cause or

practical nature of the post-confirmation work was unexpected or extraordinary. The application

* See First Opinion at 5-6.
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seeking approval of supplemental fees in the amount of $2,875 will be denied. A separate order

memorializing that ruling shall issue.

CcC: Hezekiah Coleman, Jr., Debtor
6610 Rosetta Road
Baltimore, MD 21209

Marc R. Kivitz, Counsel for Debtor
201 N. Charles Street

Suite 1330

Baltimore, MD 21201

Ellen W. Cosby, Trustee
300 E. Joppa Road,
Suite 409

Towson, MD 21286

Gerard Vetter, Assistant U.S. Trustee
101 W. Lombard Street

Suite 2625

Baltimore, MD 21201

End of Order
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SO ORDERED
ROBERT A. GORDON
U. S. BANKRUPTCY JUDGE
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MARYLAND
(at Baltimore)
Inre: *
Hezekiah Coleman, Jr. * Case No. 10-21265-RAG
Chapter 13
Debtor *
* * * * * * * * * * * * *

MEMORANDUM OPINION IN SUPPORT OF ORDER
DENYING WITHOUT PREJUDICE APPLICATION
FOR COMPENSATION FOR COUNSEL FOR THE DEBTOR

l. Preliminary Statement

Debtor’s counsel, Marc R. Kivitz (Counsel), filed an Application for Compensation for
Counsel for the Debtor on April 3, 2013 (Dkt. No. 75)%. On March 11, 2013, the Trustee, Ellen S.
Cosby, filed her Opposition to Application for Compensation (Opposition) (Dkt. No. 78). On
April 3, 2013, the Court held a hearing (Hearing) on the Application and Opposition. The
Application seeks (1) approval of additional fees for Counsel in the amount of $2,875 and (2)
that the fees sought be approved as an administrative expense.? Swords are drawn over the

question of whether under Appendix F, Subparagraph 4(B) of the Local Bankruptcy Rules of the

! A Revised Application for Compensation for Counsel of the Debtor was filed on April 3, 2013 (Application) (Dkt.
No. 85) and that Application is the one referenced in this Opinion.

2 Notwithstanding the greater amount identified in the Application, Counsel acknowledged at the Hearing that the
Application included a mathematical error and that $2,875 is the correct sum sought.
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United States Bankruptcy Court for the District of Maryland (App. F 4(B)), the work was done
for matters “not reasonably expected and that [were] extraordinary” and hence allowable
notwithstanding Counsel’s express waiver of any payment exceeding $4,500 for work done in
the main case as mandated by App. F 4(B). The Court concludes that because no evidence was
offered with respect to the salient question, no additional fees can be allowed at this time.
However, as this is a case of first impression the Court will reopen the hearing and receive
relevant evidence, if Counsel so desires.
1. Background

Mr. Hezekiah Coleman Jr. (Debtor) commenced this case on May 19, 2010 by the filing
of his Voluntary Petition (Petition). The same day, Counsel filed his Statement pursuant to Rule
2016(b) (2016(b) Disclosure). The 2016(b) Disclosure provides in relevant part that, “[f]or legal
services to be rendered, the debtor has agreed to pay the undersigned counsel pursuant to the
terms of [App. F 4(B)], a flat fee in the amount of $4,500 for representation of the debtor for all
matters in the main case.” Although unstated in the 2016(b) Disclosure, because the fee
arrangement was governed by App. F 4(B), Counsel is permitted to apply for “approval of
additional fees for work done upon matters that were not reasonably expected and that are
extraordinary.”3

Counsel’s uncontested testimony and time records were the only evidence offered at the
Hearing. In summary, it was Mr. Kivitz’s position that at its beginning, this case appeared to be a
relatively simple one — focused upon the preservation of Mr. Coleman’s home — that changed
direction due to unforeseen and extraordinary circumstances that occurred after confirmation.

Those circumstances were the successive layoffs of Mr. Coleman from his sixteen year long

® On January 15, 2013, Counsel filed a Supplemental Statement pursuant to Rule 2016(b) (2016(b) Supplemental)
(Dkt. No. 71). The 2016(b) Supplemental disclosed the payment by the Debtor of additional compensation in the
amount of $750.00.
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career as a steelworker, topped off by his employer — R.G. Steel — finally going out of business.
Hence, Mr. Kivitz’s testimony mainly narrated his efforts to aid the Debtor in keeping his
Chapter 13 ship — embodied by his confirmed plan — afloat while weathering his stormy, post-
confirmation employment travails.

As Mr. Kivitz testified, when the case was filed the Debtor owned four real properties:
his home at 6610 Rosetta Road (Rosetta Road) and three other investment (rental) properties.
Each was encumbered by at least one lien and related indebtedness. At that time, the Debtor was
current on his investment property obligations but the Rosetta Road obligation was in default
with an arrearage of approximately $26,000 due.* As described by Counsel, Debtor’s initial Plan
called for monthly payments of $350 to the Trustee, with payments being dispersed mainly to
liquidate the Rosetta Road arrearage. However, when the extent of the Debtor’s prepetition tax
refunds came to light, the projected monthly plan payments increased to $1,816 in the Debtor’s
Amended Chapter 13 Plan (Plan) filed on August 3, 2010 (Dkt. No. 23). The Plan was confirmed
by Order entered on August 12, 2010 (Dkt. No. 26).

Not long after confirmation, the Debtor’s job troubles began. Mr. Kivitz did not testify as
to either the underlying detail or timing of these troubles but he did include a synopsis in the
Application that was not disputed by the Trustee:

Debtor for sixteen (16) years was a steel worker whose income from R.G. Steel

(later, Severstal Sparrows Point, LLC) supported his residential and investment

real properties. Four months after Plan confirmation, in December, 2010, he was

unexpectedly laid off work until May, 2011 and lead (sic) to six (6) matters of

litigation. This first layoff caused Mr. Coleman to fall behind in lien payments on

the Maple Hill Avenue and Rosetta Road properties and in confirmed Plan

payments leading to motions for relief from stay and a motion to dismiss the case.

After catching up these payments, Mr. Coleman was laid off a second time, in

October, 2011 to February, 2012, and then suffered a third and final layoff in June
2012, and the plant closed in December, 2012. These unanticipated and

* Mr. Kivitz testified that the Debtor’s family medical issues caused the arrearage.
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extraordinary events had repercussions to his Plan and caused litigation to be filed
again by both the Chapter 13 trustee and by secured creditors seeking lien
foreclosure. None of these matters was contemplated at confirmation.

Application 2.
These events disrupted the Debtor’s ability to make plan payments and set off post-
confirmation motions’ practice as follows:

a. On May 2, 2011, the Trustee filed a Motion to Dismiss Case for
Material Default in Plan Payments (First Motion to Dismiss) (Dkt. No.
42). Mr. Kivitz discussed this with the Debtor and thereafter prepared
and filed a response (Dkt. No. 45). Because the Debtor cured the
arrearage, the First Motion to Dismiss was withdrawn on December 5,
2011 (Dkt. No. 60).

b. On November 19, 2012, the Trustee filed a second Motion to Dismiss
for Material Default in Plan Payments (Second Motion to Dismiss)
(Dkt. No. 65). Mr. Kivitz again discussed this with the Debtor and
thereafter prepared and filed a response (Dkt. No. 66). Because the
Debtor cured the arrearage, the Second Motion to Dismiss was
withdrawn on February 6, 2013.

c. On August 25, 2010, Wells Fargo Bank, N.A. (WF) filed a Motion
Seeking Relief from Stay as to [Rosetta Road] (First WF Motion)
(Dkt. No. 33). Mr. Kivitz consulted with the Debtor regarding the
claimed arrearage and, after payment by the Debtor, the First WF
Motion was withdrawn on October 13, 2010 (Dkt. No. 38). WF filed a
second motion for relief from the automatic stay as to Rosetta Road on
May 4, 2011, entered at Docket Number 43. In that instance, Mr.
Kivitz filed a response and, after the Debtor’s cure, the second motion
was withdrawn on July 22, 2011 (Dkt. No. 58).

d. OnJuly 12,2011, PHH Mortgage Corp. (PHH) filed a Motion for
Order Granting Relief from Automatic Stay (First PHH Motion) (Dkt.
No. 54) as to one of the Debtor’s investment properties. Again, Mr.
Kivitz consulted with the Debtor and the Debtor cured the default.
The PHH First Motion was withdrawn on August 22, 2011 (Dkt. No.
59). Like WF, PHH filed a second motion for relief from stay as to the
same property on February 6, 2013 at Docket Number 72. Following
the same routine of discussion and payment, PHH’s second motion
was withdrawn on February 28, 2013 (Dkt. 74).
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The bulk of the additional fees sought by Mr. Kivitz are mainly tied to the resolution of
the foregoing events.
I, Analysis

Appendix F was enacted to simplify and standardize compensation for services rendered
in Chapter 13 cases. Among other things, the form driven and predictable nature of most Chapter
13 cases allows for the standardization of fees. See, In re Grubb, 2010 WL 396181, at *2
(Bkrtcy.E.D.Va. 2010) and In re Bellamy, 379 B.R. 86, 94 (Bkrtcy.D.Md. 2007).° The decision
to select one of the three menu items provided by Appendix F, or to choose not to select
Appendix F at all, is a voluntary one. Except for possibly the case of a savvy repeat filer debtor,
it is likely that the pre-filing decision as to which paragraph (A ($3,500), B ($4,500) or C
($2,000)) to use, is driven by the attorney’s judgment (as opposed to the debtor’s), informed by
an educated estimate of what a particular debtor’s future might hold. Hence, once an
arrangement is selected, Appendix F’s governing provisions should be taken to mean what they
say. Therefore, Mr. Kivitz had an obligation to prove that the fees in question were “not
reasonably expected and extraordinary in nature” in order to do an end run around the $4,500
cap.

Mr. Kivitz asserts that his activities on behalf of the Debtor fit within the exception to the
rule. The Trustee, on the other hand, maintains that the Debtor’s successive layoffs and the
resulting motions’ practice reflect the plain vanilla of Chapter 13 post-confirmation practice. The

Court concludes that in order to properly apply App. F 4(B), the evidence must address the

> Bellamy, penned by then Chief Judge Keir, provides the definitive summary of the historical record that preceded
and informed the creation of Appendix F. Suffice to say here that the Bench, Bar and Chapter 13 panel Trustees
agreed that an organized, rule based approach to fees for debtor’s counsel would benefit local Chapter 13 practice.
The Bench was also concerned with post-confirmation representation of debtors, especially when the going gets
tough as it often does. Appendix F represents the consensus solution.
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parties’ reasonable, underlying expectations at the time of confirmation with respect to the post-
confirmation events and then contrast those expectations with the events.® The fact that a post-
confirmation interruption in the Debtor’s income causes a dispute should not per se disqualify it
from being deemed “not reasonably expected and extraordinary in nature” from the perspective
of what was understood at confirmation. By the same token, ‘extraordinary’ is a strong word
whose meaning sets a high bar irrespective of the definition applied. Accordingly, to answer the
question presented, the reasons underlying the interruption in income and the request for
additional attorney’s fees, must be examined.

Because no evidence was offered on those salient points, the Court cannot render a
decision at this time.” However, because this is a case of first impression, the Court will reopen
the hearing if Mr. Kivitz requests that option. While extremely unlikely, it is possible for a series
of layoffs to constitute extraordinary events completely unanticipated at confirmation. Does the
termination of a major local business enterprise — like that of R.G. Steel — fit the same category?
In each circumstance, the correct answer must be found in the particular facts and circumstances
of the case. However, because no evidence was offered on either point, the Court is left without a

factual basis to make a ruling.

® Needless to say, the labels affixed to the papers filed as a result of the events are less relevant.

" Counsel’s testimony focused upon the services rendered and the efficiency with which he rendered them. He
mentioned nothing about his client’s (or anyone else’s) reasonable expectations regarding the salient points at the
time of confirmation or how extraordinary the subsequent events were by comparison.



Case 10-21265 Doc 99 Filed 04/14/14 Page 14 of 14

IV.  Conclusion

In conclusion, the Court cannot rule on the Application at this juncture. The Court will
permit Mr. Kivitz to offer additional evidence on the terms set forth in the Order accompanying
this Opinion.

CcC: Hezekiah Coleman, Jr., Debtor
6610 Rosetta Road
Baltimore, MD 21209

Marc R. Kivitz, Counsel for Debtor
201 N. Charles Street

Suite 1330

Baltimore, MD 21201

Ellen W. Cosby, Trustee
300 E. Joppa Road,
Suite 409

Towson, MD 21286

Mark A. Neal, Assistant U.S. Trustee
101 W. Lombard Street

Suite 2625

Baltimore, MD 21201

End of Order
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