
1By Order entered this date, Gary J. Capello has been substituted in place of Carol Howes as the
proper respondent in this action.

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

JOEY E. STATEN,

Petitioner,
CASE NO. 2:07-CV-13835

v. JUDGE ARTHUR J. TARNOW
MAGISTRATE JUDGE PAUL J. KOMIVES

GARY J. CAPELLO,

Respondent.1
                                               /

REPORT AND RECOMMENDATION

I. RECOMMENDATION: The Court should deny petitioner’s application for the writ of

habeas corpus.

II. REPORT:

A. Procedural History

1. Petitioner Joey E. Staten is a state prisoner, currently confined at the Baraga

Maximum Correctional Facility in Baraga, Michigan.

2. Petitioner was convicted in the Tuscola County Circuit Court of operating under the

influence of liquor, third offense, and sentenced to probation.  On February 5, 2004, petitioner

pleaded guilty to violating the terms of his probation, as well as to operating a vehicle with a

suspended license, second offense, and driving with expired license plates.  On July 20, 2006, he

was sentenced to a term of 5-10 years’ imprisonment.

3. Petitioner filed a delayed application for leave to appeal in the Michigan Court of
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2Petitioner’s claim as set forth in the form petition is as follows: “The guidelines were 34 months
to 10 years and I received 60 months to 10 years, and I’m just trying to get it lowered down to the
recommendation of 34 months on the min.”  Petitioner has not filed a brief in support of his petition
or a reply to respondent’s answer.  Because petitioner is proceeding pro se, I assume that he is raising the
claims that he raised in the state courts, which encompass the claim as set forth in his form petition.

2

Appeals raising, through counsel, the following claims:

I. DEFENDANT IS ENTITLED TO RESENTENCING BECAUSE THE
SENTENCE IMPOSED IS A DEPARTURE UNSUPPORTED BY
SUBSTANTIAL AND COMPELLING REASONS.

II. DEFENDANT IS ENTITLED TO RESENTENCING BECAUSE THE
TRIAL COURT DID NOT COMPLETE A SENTENCING DEPARTURE
FORM.

On February 22, 2007, the court of appeals denied petitioner’s application for leave to appeal in a

standard order, for “lack of merit in the grounds presented.”  See People v. Staten, No. 275715

(Mich. Ct. App. Feb. 22, 2007).

4. Petitioner sought leave to appeal these issues to the Michigan Supreme Court.  The

Supreme Court denied petitioner’s application for leave to appeal in a standard order.  See People

v. Staten, 479 Mich. 852, 734 N.W.2d 210 (2007).

5. Petitioner, proceeding pro se, filed the instant application for a writ of habeas corpus

on September 12, 2007.  As grounds for the writ of habeas corpus, he raises essentially the claims

that he raised in the state courts.2

6. Respondent filed his answer on March 10, 2008.  He contends that petitioner’s claims

are not cognizable on habeas review.

B. Standard of Review

Because petitioner’s application was filed after April 24, 1996, his petition is governed by

the provisions of the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA), Pub. L. No.
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104-132, 110 Stat. 1214 (Apr. 24, 1996).  See Lindh v. Murphy, 521 U.S. 320, 326-27 (1997).

Amongst other amendments, the AEDPA amended the substantive standards for granting habeas

relief by providing:

(d) An application for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgment of a State court shall not be granted with respect
to any claim that was adjudicated on the merits in State court proceedings unless the
adjudication of the claim--

(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the Supreme Court
of the United States; or

(2) resulted in a decision that was based on an unreasonable determination
of the facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d).

“[T]he ‘contrary to’ and ‘unreasonable application’ clauses [have] independent meaning.”

Williams v. Taylor, 529 U.S. 362, 405 (2000); see also, Bell v. Cone, 535 U.S. 685, 694 (2002).  “A

state court’s decision is ‘contrary to’ . . . clearly established law if it ‘applies a rule that contradicts

the governing law set forth in [Supreme Court cases]’ or if it ‘confronts a set of facts that are

materially indistinguishable from a decision of [the Supreme] Court and nevertheless arrives at a

result different from [this] precedent.’” Mitchell v. Esparza, 540 U.S. 12, 15-16 (2003) (per curiam)

(quoting Williams, 529 U.S. at 405-06); see also, Early v. Packer, 537 U.S. 3, 8 (2002); Bell, 535

U.S. at 694.  “[T]he ‘unreasonable application’ prong of § 2254(d)(1) permits a federal habeas court

to ‘grant the writ if the state court identifies the correct governing legal principle from [the Supreme]

Court but unreasonably applies that principle to the facts’ of petitioner’s case.”  Wiggins v. Smith,

539 U.S. 510, 520 (2003) (quoting Williams, 529 U.S. at 413); see also, Bell, 535 U.S. at 694.

However, “[i]n order for a federal court to find a state court’s application of [Supreme Court]

precedent ‘unreasonable,’ the state court’s decision must have been more than incorrect or
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erroneous.  The state court’s application must have been ‘objectively unreasonable.’” Wiggins, 539

U.S. at 520-21 (citations omitted); see also, Williams, 529 U.S. at 409.

By its terms, § 2254(d)(1) limits a federal habeas court’s review to a determination of

whether the state court’s decision comports with “clearly established federal law as determined by

the Supreme Court.”  Thus, “§ 2254(d)(1) restricts the source of clearly established law to [the

Supreme] Court’s jurisprudence.”  Williams, 529 U.S. at 412.  Further, the “phrase ‘refers to the

holdings, as opposed to the dicta, of [the] Court’s decisions as of the time of the relevant state-court

decision.’  In other words, ‘clearly established Federal law’ under § 2254(d)(1) is the governing

legal principle or principles set forth by the Supreme Court at the time the state court renders its

decision.” Lockyer v. Andrade, 538 U.S. 63, 71-72 (2003) (citations omitted) (quoting Williams, 529

U.S. at 412).

Although “clearly established Federal law as determined by the Supreme Court” is the

benchmark for habeas review of a state court decision, the standard set forth in § 2254(d) “does not

require citation of [Supreme Court] cases–indeed, it does not even require awareness of [Supreme

Court] cases, so long as neither the reasoning nor the result of the state-court decision contradicts

them.”  Early, 537 U.S. at 8; see also, Mitchell, 540 U.S. at 16.  Further, although the requirements

of “clearly established law” are to be determined solely by the holdings of the Supreme Court, the

decisions of lower federal courts are useful in assessing the reasonableness of the state court’s

resolution of an issue.  See Williams v. Bowersox, 340 F.3d 667, 671 (8th Cir. 2003); Phoenix v.

Matesanz, 233 F.3d 77, 83 n.3 (1st Cir. 2000); Dickens v. Jones, 203 F. Supp.2d 354, 359 (E.D.

Mich. 2002) (Tarnow, J.).

C. Analysis
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Petitioner contends that the trial court improperly departed from the minimum sentence

calculated under the Michigan sentencing guidelines.  Specifically, petitioner contends that the trial

court did not have substantial and compelling reasons for departing from the guidelines, and that the

trial court failed to sufficiently state its reasons for departing from the guidelines.  Because these

claims do not present a cognizable basis for habeas relief, the Court should deny the petition.

A habeas petitioner’s claim that the trial court violated state law when sentencing him is not

cognizable in habeas corpus proceedings. See Branan v. Booth, 861 F.2d 1507, 1508 (11th Cir.

1988); Haynes v. Butler, 825 F.2d 921, 924 (5th Cir. 1987). Federal habeas courts have no authority

to interfere with perceived errors in state law unless the petitioner is denied fundamental fairness

in the trial process. See Estelle v. McGuire, 502 U.S. 62, 67-68 (1991); Serra v. Michigan

Department of Corrections, 4 F.3d 1348, 1354 (6th Cir. 1993). Petitioner’s claim that the court

improperly departed from the guidelines raises an issue of state law for which habeas relief is not

available.  See Welch v. Burke, 49 F. Supp. 2d 992, 1009 (E.D. Mich. 1999) (Cleland, J.) (claim that

sentencing court departed from Michigan sentencing guidelines presents an issue of state law only

and is, thus, not cognizable in federal habeas review).  Accordingly, the Court should conclude that

petitioner is not entitled to habeas relief on this claim.

D. Conclusion

In view of the foregoing, the Court should conclude that the state courts’ resolution of

petitioner’s claims did not result in a decision which was contrary to, or which involved an

unreasonable application of, clearly established federal law.  Accordingly, the Court should deny

petitioner’s application for the writ of habeas corpus.

III.  NOTICE TO PARTIES REGARDING OBJECTIONS:
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The parties to this action may object to and seek review of this Report and Recommendation,

but are required to act within ten (10) days of service of a copy hereof as provided for in 28 U.S.C.

§ 636(b)(1) and E.D. Mich. LR 72.1(d)(2).  Failure to file specific objections constitutes a waiver

of any further right of appeal.  See Thomas v. Arn, 474 U.S. 140 (1985); Howard v. Secretary of

Health & Human Servs., 932 F.2d 505 (6th Cir. 1991); United States v. Walters, 638 F.2d 947 (6th

Cir. 1981).  Filing of objections which raise some issues but fail to raise others with specificity, will

not preserve all the objections a party might have to this Report and Recommendation.  See Willis

v. Secretary of Health & Human Servs., 931 F.2d 390, 401 (6th Cir. 1991). Smith v. Detroit

Federation of Teachers Local 231, 829 F.2d 1370, 1373 (6th Cir. 1987).  Pursuant to E.D. Mich. LR

72.1(d)(2), a copy of any objections is to be served upon this Magistrate Judge.

Within ten (10) days of service of any objecting party’s timely filed objections, the opposing

party may file a response.  The response shall be not more than five (5) pages in length unless by

motion and order such page limit is extended by the Court.  The response shall address specifically,

and in the same order raised, each issue contained within the objections.

s/Paul J. Komives                                          
PAUL J. KOMIVES
UNITED STATES MAGISTRATE JUDGE

Dated: 11/10/08
The undersigned certifies that a copy of the foregoing
order was served on the attorneys of record  by
electronic means or U.S. Mail on November 10, 2008.

s/Eddrey Butts         
Case Manager
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