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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

IRWIN SEATING COMPANY,

Plaintiff, Case No. 1:04-CV-568

v Hon. ROBERT HOLMES BELL

INTERNATIONAL BUSINESS MACHINES
CORPORATION and J.D. EDWARDS WORLD
SOLUTIONS COMPANY,

Defendants.
_________________________________________/

ORDER STRIKING EXPERT WITNESSES

Pending before the court is a motion by defendant International Business Machines

Corporation (“IBM”) to strike plaintiff’s experts due to Irwin Seating Company’s (“Irwin”) violation

of mediation confidentiality (docket no. 195).  Defendant J.D. Edwards World Solutions Company

has joined in IBM’s motion.  

Defendant IBM bases its motion on the fact that Irwin improperly supplied its

testifying experts with confidential mediation statements and exhibits obtained during a mediation

between the parties, and that the experts reviewed these documents in rendering their opinions.

This matter was sent to voluntary facilitative mediation by the court on October 21,

2005.  An order entered by the court several days later outlining the procedures for the mediation,

provided that “all information disclosed during the mediation session, including the conduct and

demeanor of the parties and their counsel during the proceedings, must remain confidential, and

must not be disclosed to any other party nor to this court, without consent of the party disclosing the
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information.”  Order of November 2, 2005.

At the direction of the mediator, the parties each furnished to her mediation

statements and accompanying documents, highlighting those portions of the exhibits the defendants

believed to be the most important.  IBM asserts, and Irwin does not deny, that Irwin subsequently

provided its experts with the defendants’ confidential mediation statements accompanying the

documents, which explain the importance of certain documents and why they were selected.  The

documents were also highlighted at the request of the mediator to indicate those portions of the

documents that the defendants believed to be the most important.  

On April 18, 2006, Irwin produced two expert reports, one by Jeff Hagins assessing

the liability of the defendants, and the other by Marianne DeMario pertaining to damages.  Each

expert report explicitly states that the expert reviewed the mediation material produced by IBM and

J.D. Edwards.  See Expert Report of Jeff Hagins at p. 40 (“I have reviewed all of the mediation

exhibits from IBM, J.D. Edwards, and Irwin Seating.”); Expert Report of Marianne L. DeMario at

Exhibit B to the report (“Documents Reviewed by Marianne DeMario. . . IBM mediation letter,

1/11/06. . . Exhibit C to IBM mediation letter; Exhibit F to JDE mediation brief. . . Exhibit G to IBM

mediation letter, J.D. Edwards World Solutions Company’s Confidential Mediation Brief, 1/12/06.

. . .Exhibit G to JDE mediation brief. . . Exhibit A to JDE mediation brief).  DeMario also cites to

the mediation materials throughout the text of her opinion.  Id. at 3, 4, 5, 6, 7, and 8.  Irwin

acknowledges that the mediation briefs and attached exhibits “were provided to Mr. Hagins and Ms.

DeMario as background and were used by them as such.”  Plaintiff’s Brief in Opposition to IBM’s

Motion, filed May 22, 2006, at 3.

Confidentiality Rule
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any evidence otherwise discoverable merely because it is presented in the course of
compromised negotiations. . .”
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It is beyond question that the mediation proceedings in this case were intended to be

confidential, and for settlement purposes only.  The explicit order of the court was sufficient notice

of this fact to the parties without more.

But there was more.  The November 15, 2005 letter from the mediator to the parties

reiterated that “[t]he mediation process is confidential.”   In reliance upon this, IBM states that each

page of its mediation statement was clearly marked in bold print: “CONFIDENTIAL

COMMUNICATION FOR SETTLEMENT PURPOSES ONLY.”

 Moreover, the local court rules specifically provide for the confidentiality of ADR

procedures such as voluntary facilitative mediation.  W.D. Mich. LCiv R 16.2(e) provides:

Confidentiality – information disclosed during the ADR process shall
not be revealed to any one else without consent of the party who
disclosed the information.  All ADR proceedings are considered to be
compromised negotiations within the meaning of Federal Rules of
Evidence 408.1

The Sixth Circuit has long recognized that 

“[t]here exists a strong public interest in favor of secrecy of matters
discussed by parties during settlement negotiations.  This is true
whether settlement negotiations are done under the auspices of the
court or informally between the parties.  The ability to negotiate and
settle a case without trial fosters a more efficient, more cost-effective,
and significantly less burdened judicial system.  In order for
settlement talks to be effective, parties must feel uninhibited in their
communications.” (emphasis added)

Goodyear Tire & Rubber v Chiles Power Supply, 332 F.3d 976, 980 (6th Cir. 2003).  In deciding to
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recognize the existence of a settlement privilege protecting settlement communications, the court

noted that

“confidential settlement communications are a tradition in this
country.  See, e.g., Palmieri v New York, 779 F.2d 861, 865 (2nd Cir.
1985) (citing In Re: Franklin Nat’l Bank, 92 FRD 468, 472
(E.D.N.Y. 1981)) (stating that “[s]ecrecy of settlement terms. . . is a
well-established American litigation practice”).  This Court has
always recognized the need for, and the constitutionality of, secrecy
in settlement proceedings (citations omitted).”  Id. at 980.

In summary, the court held that “any communications made in furtherance of settlement are

privileged.”  Id. 983.

Violation of the Conflict Rule

There is also no question but that Irwin’s lawyers provided copies of IBM’s and

JDE’s mediation briefs and exhibits to the experts.  See Affidavit of Jeff L. Hagins dated May 19,

2006 at ¶ 3; Affidavit of Marianne L. DeMario dated May 19, 2006 at ¶ 3.  While both experts deny

either of the mediation briefs from the defendants influenced them in developing their opinion, they

both admit they read these mediation statements as they began their analysis.  Mr. Hagins stated, “I

did read both IBM’s and JDE’s mediation briefs once, as part of my initial reading of foundational

materials,. . . in order to gain some sense of what the case was about.  I read these mediation briefs

on my computer in the electronic format in which they were provided to me.”  Hagins Brief at ¶ 5.

Ms. DeMario states, “I read the mediation brief for context, when I first started

working on my damages analysis. . ..”  Ms. DeMario explains that she “cited certain documents as

exhibits to the mediation briefs for the sake of simplicity, since it was easier to cite them that way
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defendants’ briefs throughout her analysis, rather than the bates-stamped versions, she was,
necessarily, repeatedly pulled back to defendants’ briefs and their marked up copies of the
documents.
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than to locate the same documents among the thousands of pages of materials that had been provided

to me by Irwin’s lawyers”.  DeMario’s affidavit at 6.2

Both experts claim they do not recall what the defendants’ mediation positions were,

but in this context the affidavits are not particularly persuasive since it is readily apparent both were

drawn up by the same hand.  For example, Mr. Hagins testifies in paragraph 7 of his affidavit: 

“I do not even recall what IBM’s and JDE’s mediation positions
were”,

while Ms. DeMario states in paragraph 7 of her affidavit:

 “I don’t even recall what were IBM’s and JDE’s mediation
positions.”

Plaintiff does not deny the documents were confidential documents nor that its

lawyers provided them to the plaintiff’s experts, nor that the plaintiff’s experts reviewed these

documents in preparing their reports.  Rather, plaintiff’s defense is an attempt to minimize the

impact these disclosures had and to argue that the sanction requested by defendants – that these

experts be stricken as expert witnesses – is too severe.

The court finds that plaintiff’s conduct was in direct derogation of the order of this

court, the directions of the mediator, and the common understanding of the purpose for which the

mediation documents were to be used.  Clearly the mediation briefs and the marked-up documents

attached to them constituted settlement communications.  While defendants correctly acknowledge

that the documents themselves were otherwise producible to the plaintiff’s experts, they persuasively
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argue that the mediation reports themselves, and the highlighting of portions of documents

especially selected by the defendants as referred to in their mediation reports, were communications

subject to the settlement privilege, not grist for the experts’ mill.

Impact of Violation of Confidentiality

The court need not find a bad intent on the part of Irwin’s lawyers in furnishing all

of these materials to their experts.  What the court does find, whatever the intent, was that these

documents were furnished on purpose for the experts to review, and they were in fact reviewed. This

is the reality of the situation confronting the court, and it is a dilemma created solely by the actions

of plaintiff’s own lawyers.  

Nor does the problem end here since these reports are now a part of the record used

by the plaintiff’s experts, and the experts are subject to cross-examination on them.  Any cross-

examination, of course, runs a risk of touching on the privileged communications.  Moreover, and

perhaps more significantly, there is no adequate way to assess the impact the mediation briefs had

on the experts, and how the experts may have shaped their evaluations consciously or unconsciously

in response to the claims made and positions taken by defendants in their mediation briefs.  Even

in denying any recall of what defendants’ positions were in their reports, both experts concede these

briefs were among the first documents they read, “in order to gain some sense of what the case was

about.”3  The bell has been rung.  There are simply some things that cannot be forgotten once they

are learned.
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Moreover, plaintiff’s counsel’s behavior in sharing these materials with unauthorized

persons strikes at the heart of the ADR process.

Striking an expert witness is a harsh remedy, but not an unfair one, where a party has

placed its experts at risk by infusing them with knowledge to which they were not entitled.  The risk

should not be upon the innocent defendants in this instance.  The extent of the damage done in terms

of how much these mediation briefs and the highlighted documents affected the experts, again

consciously or unconsciously, in shaping their approaches and their opinions, is not truly knowable

nor easily remediable.  Where this situation arises from a clear violation of the court’s order and the

settlement privilege generally, it is the plaintiff that must bear the brunt of the resolution.

Defendant’s motion is GRANTED, and plaintiff’s experts Hagins and DeMario are

stricken as experts and shall not testify in this action.4  Movant IBM is also awarded costs and

attorney’s fees in the amount of $1,000.00, payable within 30 days.  See, Rules 26(c)and 37(a)(4).

If either party objects within 10 days of this order to the amount assessed, IBM shall, within 7 days

thereafter, provide an affidavit together with any supporting documentation justifying the amount

it believes is appropriate (more or less than $1,000.00), and plaintiff shall have 7 days thereafter to

file an appropriate response.  The court may schedule a further hearing on the question of costs if

it deems it necessary. 

IT IS SO ORDERED.

Dated:  November 29, 2006  /s/ Hugh W. Brenneman, Jr.                              
Hugh W. Brenneman, Jr.
United States Magistrate Judge
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