
UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

                                     

ERIC CLYDE BALL,

Petitioner, Case No.  1:08-CV-52

v. Hon. Robert J. Jonker

SHIRLEE A. HARRY,

Respondent.

                                                              /

ORDER AND JUDGMENT

APPROVING REPORT AND RECOMMENDATION

The Court has reviewed the Magistrate Judge’s Report and Recommendation (docket # 4),

and Petitioner’s Objections (docket # 5).  Under the Federal Rules of Civil Procedure, where, as

here, a party has objected to portions of a Report and Recommendation, “[t]he district judge . . . has

a duty to reject the magistrate judge’s recommendation unless, on de novo reconsideration, he or she

finds it justified.”  12 WRIGHT, MILLER, &  MARCUS, FEDERAL PRACTICE AND PROCEDURE § 3070.2,

at 381 (2d ed. 1997).  Specifically, the Rules provide that:

The district judge must determine de novo any part of the magistrate

judge’s disposition that has been properly objected to.  The district

judge may accept, reject, or modify the recommended disposition;

receive further evidence; or return the matter to the magistrate judge

with instructions.

FED R. CIV. P. 72(b)(3); See also 28 U.S.C. § 636(b)(1)(C) (Lexis through P.L. 110-180).  De novo

review in these circumstances requires at least a review of the evidence before the Magistrate

Judge.  Hill v. Duriron Co., 656 F.2d 1208, 1215 (6th Cir. 1981).

The Court has reviewed de novo the claims and evidence presented to Magistrate Judge

Brenneman; the Report and Recommendation itself; and Petitioner’s Objection.  After its review,
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the Court finds Magistrate Judge Brenneman’s Report and Recommendation to be both factually

sound and legally correct.  

The Report and Recommendation recommends that Petitioner’s habeas corpus petition be

denied because it is time barred.  In particular, giving Petitioner the benefit of all possible doubt

on statutory tolling under AEDPA, Petitioner’s state court conviction became final no later than

November 21, 1998.  Petitioner did not file this habeas petition until January 11, 2008, more than

nine years later.  Obviously he missed the one year limitations period.  Plaintiff’s objection to the

Report and Recommendation is not really a direct challenge to this analysis, but rather a claim that

the state court never acquired subject matter jurisdiction over his case.  Regardless of whether that

is true—and it does not appear to be true on this record—it does not change the statute of

limitations analysis. Petitioner’s habeas petition is time barred based on his failure to file for more

than nine years following the latest possible date on which his state court conviction became final

under 28 U.S.C.   2244(d).  

Petitioner has also failed to establish a basis for equitable tolling under Dunlap v. United

States, 250 F.3d 1001 (6th Cir. 2001).  Petitioner has the burden of establishing equitable tolling,

and to meet it he must show not only that he has been diligently pursuing his rights, but also that

some extraordinary circumstance stood in his way of doing so in a timely way.  See Lawrence v.

Florida, 127 S. Ct. 1079, 1085 (2007) (“To be entitled to equitable tolling, [a petitioner] must show

‘(1) that he has been pursuing his rights diligently, and (2) that some extraordinary circumstance

stood in his way’ and prevented timely filing.”). The Sixth Circuit has cautioned that equitable

tolling is a doctrine that should be applied sparingly.  See, Dunlap, 250 F.3d at 1008-09.  Petitioner

fails to lodge any objection to the Report and Recommendation’s conclusion that equitable tolling
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is inapplicable to this case, and the Court discerns no possible basis for equitable tolling on this

record.  Accordingly, equitable tolling cannot save Petitioner’s claim here.

Certificate of Appealability

Before Petitioner may appeal the Court’s dismissal of his petition, a certificate of

appealability must issue.  28 U.S.C. § 2253(c)(1)(A) (Lexis through P.L. 110-180); FED. R. APP.

P. 22(b)(1).  Thus the Court must either issue a certificate of appealability indicating which issues

satisfy the required showing or provide reasons why such a certificate should not issue.  28 U.S.C.

§ 2253(c)(3); Fed. R. App. P. 22(b)(1); In re Certificates of Appealability, 106 F.3d 1306, 1307 (6th

Cir. 1997).

A certificate of appealability may issue “only if the applicant has made a substantial

showing of the denial of a constitutional right.”  28 U.S.C. § 2253(c)(2).  To make this showing,

the petitioner must demonstrate that reasonable jurists could “debate whether (or, for that matter,

agree that) the petition should have been resolved in a different manner or that the issues presented

were ‘adequate to deserve encouragement to proceed further.’”  Slack v. McDaniel, 529 U.S. 473,

484 (2000) (quoting Barefoot v. Estelle, 463 U.S. 880, 894 (1983)).  

When a district court rejects a habeas petition on the merits, the required “substantial

showing” is “straightforward: The petitioner must demonstrate that reasonable jurists would find

the district court’s assessment of the constitutional claims debatable or wrong.”  Slack, 529 U.S.

at 484.  But when a district court denies a habeas claim on procedural grounds without addressing

the claim’s merits, the petitioner must demonstrate both that “jurists of reason would find it

debatable whether the petition states a valid claim of the denial of a constitutional right and that

jurists of reason would find it debatable whether the district court was correct in its procedural
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ruling.”  Slack, 529 U.S. at 484 (emphasis added).  If the district court invokes a plain procedural

bar to dispose of the case, “a reasonable jurist could not conclude either that the district court erred

in dismissing the petition or that the petitioner should be allowed to proceed further.  In such a

circumstance, no appeal would be warranted.”  Id.

The Court is denying Petitioner’s petition on the plain procedural ground of statute of

limitations without addressing the claim’s merits.  The Court is invoking a plain procedural bar to

dispose of the case, and Petitioner cannot make the required substantial showing because “a

reasonable jurist could not conclude either that the district court erred in dismissing the petition or

that the petitioner should be allowed to proceed further.”  Id.  

ACCORDINGLY, IT IS ORDERED that the Report and Recommendation of the

Magistrate Judge (docket # 4) is APPROVED AND ADOPTED as the opinion of the Court.

IT IS FURTHER ORDERED that:

1. Petitioner’s petition for a writ of habeas corpus is DENIED because it is barred by the

one-year statute of limitations; and

2. A certificate of appealability is DENIED.

Dated:    August 28, 2008  /s/ Robert J. Jonker                                          

ROBERT J. JONKER

UNITED STATES DISTRICT JUDGE 

Case 1:08-cv-00052-RJJ-HWB  Doc #6 Filed 08/28/08  Page 4 of 4   Page ID#<pageID>


		Superintendent of Documents
	2014-03-21T07:11:45-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




