
UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

            

JOHN TYRONE GREEN,

Plaintiff, Case No. 1:08-cv-432

v. Honorable Robert J. Jonker 

MICHAEL A. COX, 

Defendant.
____________________________________/

REPORT AND RECOMMENDATION

Plaintiff, a state prisoner, purports to bring this action under the Declaratory

Judgment Act, 28 U.S.C. § 2201 et seq.  The Court has granted Plaintiff leave to proceed in forma

pauperis.  Under the Prison Litigation Reform Act, PUB. L. NO. 104-134, 110 STAT. 1321 (1996),

the Court is required to dismiss any prisoner action brought under federal law if the complaint is

frivolous, malicious, fails to state a claim upon which relief can be granted, or seeks monetary relief

from a defendant immune from such relief.  28 U.S.C. §§ 1915(e)(2), 1915A.  The Court must read

Plaintiff’s pro se complaint indulgently, see Haines v. Kerner, 404 U.S. 519, 520 (1972), and accept

Plaintiff’s allegations as true, unless they are clearly irrational or wholly incredible.  Denton v.

Hernandez, 504 U.S. 25, 33 (1992). Applying these standards, I recommend that Plaintiff’s

complaint be dismissed for failure to state a claim.
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Factual Allegations

Plaintiff is incarcerated in the Gus Harrison Correctional Facility.  He is serving two

sentences of life imprisonment imposed by the Wayne County Circuit Court in 1993 following

Plaintiff’s conviction for two counts of first-degree murder.  In his pro se complaint, Plaintiff sues

Michigan Attorney General Mike Cox.  Plaintiff claims that Michigan’s first-degree murder statute,

MICH. COMP. LAWS § 750.316, is unconstitutionally vague because it “bears no ‘Enactment Clause’

corresponding to ‘We the People Enact,’ nor does the statute define the crime of ‘murder’ with

sufficient specificity to place Plaintiff on notice.”  (Compl., ¶ 12, docket #1.)  Plaintiff contends that

“as the state’s highest law enforcement official,” Defendant Cox, “owed Plaintiff a duty to assure

that he is not unconstitutionally incarcerated as the result of an unconstitutional Michigan statute

. . . .” (Compl., ¶ 15.)  Plaintiff “seeks a declaratory judgment that the statute in question is

[un]constitutionally vague, overbroad, ambiguous, and void of definition, thereby rendering it

unconstitutional on its face, and unenforceable as a matter of law.”  (Compl., ¶ 8.)    

Discussion

The Declaratory Judgment Act, 28 U.S.C. § 2201, cited by Plaintiff as the basis of

this action, is not “an independent basis for federal subject matter jurisdiction.”  Toledo v. Jackson,

485 F.3d 836, 839 (6th Cir. 2007); see also Skelly Oil Co. v. Phillips Petroleum Co., 339 U.S. 667,

671-72 (1950).  Before invoking the Declaratory Judgment Act, a federal court must “have

jurisdiction already” under some other federal statute.  Heydon v. MediaOne of S.E. Mich., Inc., 327

F.3d 466, 470 (6th Cir. 2003).  Plaintiff invokes the Court’s jurisdiction under 42 U.S.C. § 1983.

Section 1983 provides a cause of action for “the deprivation of any rights, privileges, or immunities

secured by the Constitution and laws” by any person acting “under color of any statute, ordinance,
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regulation, custom, or usage, of any State or Territory.” 42 U.S.C. § 1983. The Supreme Court,

however, has limited the availability of § 1983 actions for prisoners in a series of cases, the most

pertinent of which is Heck v. Humphrey, 512 U.S. 477 (1994).  The Sixth Circuit recently explained

the bar that Heck places on § 1983 suits brought by prisoners:

Federal courts have long recognized the potential for prisoners to evade the
habeas exhaustion requirements by challenging the duration of their confinement
under 42 U.S.C. § 1983, rather than by filing habeas petitions. Consequently, the
Supreme Court recognized a “habeas exception” to § 1983 in Preiser v. Rodriguez,
411 U.S. 475, 93 S.Ct. 1827, 36 L.Ed.2d 439 (1973), when it held that suits
challenging the fact or duration of confinement fall within the traditional scope of
habeas corpus and accordingly are not cognizable under § 1983. The Court expanded
the habeas exception to § 1983 in Heck v. Humphrey, 512 U.S. 477, 114 S.Ct. 2364,
129 L.Ed.2d 383 (1994), and Edwards v. Balisok, 520 U.S. 641, 117 S.Ct. 1584, 137
L.Ed.2d 906 (1997). In Heck, the Court determined that, unless a prisoner’s
conviction or sentence were previously set aside by a separate legal or administrative
action, § 1983 would not countenance claims for damages if a finding for the
plaintiff would necessarily invalidate a conviction or sentence. And in Balisok, the
Court concluded that a prisoner cannot use § 1983 to challenge prison procedures
employed to deprive him of good-time credits when the . . . procedural defect alleged
would, if established, “necessarily imply the invalidity of the punishment imposed.”
520 U.S. at 648, 117 S. Ct. at 1584.

Thomas v. Eby, 481 F.3d 434, 438 (6th Cir. 2007) (emphasis in original).  The holding in Heck

applies to actions seeking declaratory relief.  See Edwards, 520 U.S. at 646-48.

Plaintiff’s claim that Michigan’s first-degree murder statute is unconstitutionally

vague necessarily calls into question the validity of his criminal conviction.  Thus, Plaintiff’s action

is Heck-barred until his conviction has been overturned by a state or federal tribunal.  A court’s

dismissal of a claim on the basis that it is barred by Heck v. Humphrey is properly considered a

dismissal under 28 U.S.C. § 1915(g) because it fails to state a claim on which relief can be granted.

See Morris v. Cason, No. 02-2460, 2004 WL 1326066 (6th Cir. June 10, 2004) (a claim barred by

Heck is properly dismissed for failure to state a claim); Murray v. Evert, No. 03-1411, 2003 WL
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22976618 (6th Cir. Dec. 8, 2003) (same); Harris v. Truesdell, No. 03-1440, 2003 WL 22435646 (6th

Cir. Oct. 23, 2003) (Heck-barred claim fails to state a claim and is frivolous).

Recommended Disposition

Having conducted the review now required by the Prison Litigation Reform Act, I

recommend that Plaintiff’s complaint be dismissed for failure to state a claim pursuant to 28 U.S.C.

§§ 1915(e)(2) and 1915A(b).  Should this report and recommendation be adopted, the dismissal of

this action will count as a strike for purposes of 28 U.S.C. § 1915(g). 

I further recommend that the Court find no good-faith basis for appeal within the

meaning of 28 U.S.C. § 1915(a)(3).  See McGore v. Wrigglesworth, 114 F.3d 601, 611 (6th Cir.

1997). 

Dated:  June 24, 2008 /s/ Hugh W. Brenneman, Jr.
HUGH W. BRENNEMAN, JR.
United States Magistrate Judge

NOTICE TO PARTIES

Any objections to this Report and Recommendation must be filed and served within ten days of
service of this notice on you.  28 U.S.C. § 636(b)(1)(C); FED. R. CIV. P. 72(b).  All objections and
responses to objections are governed by W.D. Mich. LCivR 72.3(b).  Failure to file timely
objections may constitute a waiver of any further right of appeal.  United States v. Walters, 638 F.2d
947 (6th Cir. 1981); see Thomas v. Arn, 474 U.S. 140 (1985).
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