
UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

            

TERRY GENE COLLINS-EL,

Plaintiff, Case No. 1:08-cv-571

v. Honorable Gordon J. Quist 

PATTI HUDDLESTON et al., 

Defendants.
____________________________________/

REPORT AND RECOMMENDATION

This is a civil rights action brought by a state prisoner pursuant to 42 U.S.C. § 1983.

The Court has granted Plaintiff leave to proceed in forma pauperis.  Under the Prison Litigation

Reform Act, PUB. L. NO. 104-134, 110 STAT. 1321 (1996), the Court is required to dismiss any

prisoner action brought under federal law if the complaint is frivolous, malicious, fails to state a

claim upon which relief can be granted, or seeks monetary relief from a defendant immune from

such relief.  28 U.S.C. §§ 1915(e)(2), 1915A; 42 U.S.C. § 1997e(c).  The Court must read Plaintiff’s

pro se complaint indulgently, see Haines v. Kerner, 404 U.S. 519, 520 (1972), and accept Plaintiff’s

allegations as true, unless they are clearly irrational or wholly incredible.  Denton v. Hernandez, 504

U.S. 25, 33 (1992). Applying these standards, I recommend that Plaintiff’s complaint be dismissed

because the Defendant Michigan Parole Board members are immune and Plaintiff fails to state a

claim upon which relief may be granted against any of the named Defendants.
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Discussion

I.  Factual allegations

Plaintiff pleaded guilty in the Macomb Court Circuit Court to assault with intent to

commit great bodily harm less than murder.  On June 25, 2003, he was sentenced as an habitual

offender to imprisonment of fifty months to fifteen years.  Plaintiff presently is incarcerated in the

Parr Highway Correctional Facility, but his complaint concerns the denial of his parole by the

Michigan Parole Board while he was incarcerated at the Muskegon Correctional Facility (MCF).

In his pro se complaint, he sues Michigan Parole Board Members Barbara Sampson, James

Atterberry, Stephen DeBoer and Artina Hardman.  He also sues  the following MCF employees:

Therapist Patti Huddleston, Assistant Deputy Warden of Housing Mark Malone, Assistant Resident

Unit Manager Betty Weathersby and Dr. Howard Hillman.

The Michigan Parole Board follows the parole guidelines promulgated by the

Michigan Department of Corrections (MDOC).  See MICH. COMP. LAWS § 791.233(e)(5).  The

parole board may depart from the guidelines by denying parole to a prisoner who scores under the

guidelines as having a high probability of parole, but any such departure “shall be for a substantial

and compelling reason stated in writing.”  See MICH. COMP. LAWS § 791.233(e)(6).  The Michigan

Parole Board denied Plaintiff parole on June 19, 2006 and September 24, 2007.  During each parole

review, Plaintiff scored as having a high probability of parole.  In its Notice of Decision denying

Plaintiff’s parole in 2007, the parole board gave the following substantial and compelling reason for

departing from parole guidelines: “P does not take responsibility for his behavior and thus has made

no progress toward gaining insight into his crime and developing methods to prevent relapse in order

to reduce risk.”  (9/24/08 Parole Board Notice of Action, docket #1-2.) 
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Plaintiff claims that in May 2006, Defendant Huddleston prepared an Assaultive

Offender Program (AOP) Termination Report for Plaintiff and submitted it to Defendant Sampson.

Plaintiff contends that Defendant Sampson relied upon the report in denying his parole even after

he informed her that it contained inaccurate information.  Plaintiff contends that the AOP report

contained “malicious, reconstructed, inconsistent statements, slander, defamation and inaccurate

reporting.”  (Compl., iv, docket #1.)  Plaintiff argues that he was denied parole based upon

inaccurate information in violation of his due process rights.  He also contends that he was

improperly denied parole for the same reasons considered by the trial court in imposing his

minimum sentence.  Plaintiff further claims that the parole board is discriminating against him and

other prisoners with convictions for violent offenses by denying them parole in violation of the

Equal Protection Clause.  For relief, Plaintiff seeks monetary damages.

II. Propriety of action under § 1983

A challenge to the fact or duration of confinement should be brought as a petition for

habeas corpus and is not the proper subject of a civil rights action brought pursuant to § 1983.  See

Preiser v. Rodriguez, 411 U.S. 475, 484, 494 (1973) (the essence of habeas corpus is an attack by

a person in custody upon the legality of that custody and the traditional function of the writ is to

secure release from illegal custody).   However, in Wilkinson v. Dotson, 544 U.S. 74, 82 (2005), the

Supreme Court clarified that §1983 remains available to a state prisoner for procedural challenges

where success in the action would not necessarily spell immediate or speedier release for the

prisoner.  See also Thomas v. Eby, 481 F.3d 434, 439-40 (6th Cir. 2007) (a plaintiff’s challenge to

parole procedures may proceed under § 1983 because it does not automatically imply a shorter

sentence).  Plaintiff does not directly seek release from prison; rather, he requests monetary damages
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for alleged constitutional violations.  Nevertheless, Plaintiff’s action is subject to dismissal for the

reasons set forth below.

III. Immunity

Defendants Sampson, Atterberry, DeBoer and Hardman are members of the Michigan

Parole Board.  Members of a parole board have absolute immunity from damages liability for actions

taken in the performance of their duties regarding the decision to grant or deny parole because that

task is functionally comparable to that of a judge.  Hawkins v. Morse, No. 98-2062, 1999 WL

1023780, at *1 (6th Cir.  Nov. 4, 1999); Tillman v. Price, No. 96-2032, 1997 WL 225993, at *1 (6th

Cir. May 5, 1997); Ward v. Moss, No. 94-1417, 1994 WL 664948, at *1 (6th Cir. Nov. 23, 1994);

accord Scotto v. Almenas, 143 F.3d 105, 110 (2d Cir. 1998); Wilson v. Kelkhoff, 86 F.3d 1438, 1444

(7th Cir. 1996); Anton v. Getty, 78 F.3d 393, 396 (8th Cir. 1996); Little v. Bd. of Pardons & Parole

Div., 68 F.3d 122, 123 (5th Cir. 1995) (per curiam); Russ v. Uppah, 972 F.2d 300, 303 (10th Cir.

1992).  The actions of which Plaintiff complains were taken by Defendant Parole Board members

in their quasi-judicial function of deciding whether to grant or deny Plaintiff’s parole; therefore, they

are entitled to absolute immunity.  Because the Defendant Parole Board Members are immune from

monetary damages, the only remedy sought by Plaintiff, they must be dismissed from this action.

Furthermore, as discussed below, Plaintiff fails to state upon which relief may be granted against

any of the Defendants.

IV.  Failure to state a claim

 A complaint fails to state a claim upon which relief can be granted when it is clear

that no relief could be granted under any set of facts that could be proved consistent with the

allegations of the complaint.  Jones v. City of Carlisle, 3 F.3d 945, 947 (6th Cir. 1993).  To state a

claim under 42 U.S.C. § 1983, a plaintiff must allege the violation of a right secured by the federal
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Constitution or laws and must show that the deprivation was committed by a person acting under

color of state law.  West v. Atkins, 487 U.S. 42, 48 (1988); Street v. Corr. Corp. of Am., 102 F.3d

810, 814 (6th Cir. 1996).  Because § 1983 is a method for vindicating federal rights, not a source

of substantive rights itself, the first step in an action under § 1983 is to identify the specific

constitutional right allegedly infringed.  Albright v. Oliver, 510 U.S. 266, 271 (1994). 

A. Defendants Malone, Weathersby and Hillman

Plaintiff does make any factual allegations whatsoever against Defendants Malone,

Weathersby and Hillman.  It is a basic pleading essential that a plaintiff attribute factual allegations

to particular defendants.  See Veney v. Hogan, 70 F.3d 917, 922 (6th Cir. 1995) (where complaint

failed to allege wrongdoing by a particular defendant, it fell “far short of the standard that is

necessary to weed out meritless actions”), overruled in other part, Goad v. Mitchell, 297 F.3d 497,

502-03 (6th Cir. 2002).  Where a person is named as a defendant without an allegation of specific

conduct, the complaint is subject to dismissal, even under the liberal construction afforded to pro

se complaints.  See Rodriguez v. Jabe, No. 90-1010, 1990 WL 82722, at *1 (6th Cir. June 19, 1990)

(“Plaintiff’s claims against those individuals are without a basis in law as the complaint is totally

devoid of allegations as to them which would suggest their involvement in the events leading to his

injuries”); see also Krych v. Hvass, 83 F. App’x 854, 855 (8th Cir. 2003); Potter v. Clark, 497 F.2d

1206, 1207 (7th Cir. 1974);  Eckford-El v. Toombs, 760 F. Supp. 1267, 1272-73 (W.D. Mich 1991).

Plaintiff’s allegations fall far short of the minimal pleading standards under FED. R. CIV. P. 8

(requiring “a short and plain statement of the claim showing that the pleader is entitled to relief”).

Since Plaintiff fails to state a claim against Defendants Malone, Weathersby and Hillman, the action

as to these defendants should be dismissed.
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B. Due Process

Plaintiff claims that he was denied parole in violation of his due process rights.  To

establish a procedural due process violation for a parole denial, a Plaintiff must prove that (1) he was

deprived of a protected liberty or property interest, and (2) such deprivation occurred without the

requisite due process of law.  Club Italia Soccer & Sports Org., Inc. v. Charter Twp. of Shelby, 470

F.3d 286, 296 (6th Cir.2006); see also Swihart v. Wilkinson, 209 F. App’x 456, 458 (6th Cir. 2006).

Plaintiff fails to raise a claim of constitutional magnitude because he has no liberty interest in being

released on parole.  There is no constitutional or inherent right to be conditionally released before

the expiration of a prison sentence.  Greenholtz v. Inmates of Neb. Penal & Corr. Complex, 442 U.S.

1, 7 (1979).  Although a state may establish a parole system, it has no duty to do so; thus, the

presence of a parole system by itself does not give rise to a constitutionally-protected liberty interest

in parole release.  Id. at 7, 11; Bd. of Pardons v. Allen, 482 U.S. 369, 373 (1987).  Rather, a liberty

interest is present only if state law entitles an inmate to release on parole.  Inmates of Orient Corr.

Inst. v. Ohio State Adult Parole Auth., 929 F.2d 233, 235 (6th Cir. 1991). 

In Sweeton v. Brown, 27 F.3d 1162, 1164-165 (6th Cir. 1994) (en banc), the Sixth

Circuit, noting “the broad powers of the Michigan authorities to deny parole,” held that the

Michigan system does not create a liberty interest in parole.  Subsequent to its 1994 decision, the

Sixth Circuit has recognized the continuing validity of Sweeton and has continued to find that

Michigan’s parole scheme creates no liberty interest in being released on parole.  See Ward v.

Stegall, 93 F. App’x 805, 806 (6th Cir. 2004); Martin v. Ohio Adult Parole Auth., 83 F. App’x 114,

155 (6th Cir. 2003); Bullock v. McGinnis, 5 F. App’x 340, 342 (6th Cir. 2001); Turnboe v. Stegall,

No. 00-1182, 2000 WL 1679478, at *1 (6th Cir. Nov. 1, 2000); Hawkins v. Abramajtys, No. 99-
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1995, 2000 WL 1434695, at *2 (6th Cir. Sept. 19, 2000); Irvin v. Mich. Parole Bd., No. 99-1817,

2000 WL 800029, at *2 (6th Cir. June 14, 2000); Clifton v. Gach, No. 98-2239, 1999 WL 1253069,

at *1 (6th Cir. Dec. 17, 1999).  

Also, in unpublished decisions, the Sixth Circuit has held that particular parts of

Michigan’s statutory parole scheme do not create a liberty interest in parole.  See Fifer v. Mich.

Dep’t of Corr., No. 96-2322, 1997 WL 681518, at *1 (6th Cir. Oct. 30, 1997); Moran v. McGinnis,

No. 95-1330, 1996 WL 304344, at *2 (6th Cir. June 5, 1996); Leaphart v. Gach, No. 95-1639, 1995

WL 734480, at *2 (6th Cir. Dec. 11, 1995); Vertin v. Gabry, No. 94-2267, 1995 WL 613692, at *1

(6th Cir. Oct. 18, 1995); Neff v. Johnson, No. 92-1818, 1993 WL 11880, at *1 (6th Cir. Jan. 21,

1993); Janiskee v. Mich. Dep’t of Corr., No. 91-1103, 1991 WL 76181, at *1 (6th Cir. May 9, 1991);

Haynes v. Hudson, No. 89-2006, 1990 WL 41025, at *1 (6th Cir. Apr. 10, 1990).  In addition, the

Michigan Supreme Court has recognized that there exists no liberty interest in parole under the

Michigan system.  Glover v. Mich. Parole Bd., 596 N.W.2d 598, 603-04 (Mich. 1999).

Furthermore, the Sixth Circuit has held that the presence of specific parole guidelines

does not lead to the conclusion that parole release is mandated upon reaching a “high probability of

parole.”  Carnes v. Engler, 76 F. App’x 79, 80 (6th Cir. 2003).  As stated by Supreme Court, a

state’s scheme may be specific or general in defining the factors to be considered by the parole

authority without necessarily mandating parole.  Greenholtz, 442 U.S. at 7-8.  At the time that

Sweeton was decided, there were statutory factors to be considered by the parole board.  See

Sweeton, 27 F.3d at 1165 n.1 (noting that MICH. COMP. LAWS § 791.235 listed “a large number of

factors to be taken into account by the board”).  Although the current parole guidelines may be more
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detailed than the former statutory provision, they are still nothing more than factors that are

considered by the board in assessing whether parole is appropriate.  Carnes, 76 F. App’x at 80.  

  Until Plaintiff has served his fifteen-year maximum sentence, he has no reasonable

expectation of liberty.  In the absence of a liberty interest, even an allegation of arbitrary or

capricious denial of release on parole states no federal claim.  See Haynes, 1990 WL 41025, at *1.

The discretionary parole system in Michigan holds out “no more than a mere hope that the benefit

will be obtained.”  Greenholtz, 442 U.S. at 11.  The Michigan Parole Board’s failure or refusal to

consider Plaintiff for parole, therefore, implicates no federal right.  In the absence of a liberty

interest, Plaintiff fails to state a claim for a violation of his procedural due process rights.

Plaintiff’s related allegation that Defendants relied on false or inaccurate information

to deny his parole also fails to state a claim.  Because Plaintiff has no liberty interest in being

paroled, he cannot show that the false information was relied upon to a constitutionally-significant

degree.  See Caldwell v. McNutt, No. 04-2335, 2006 WL 45275, at *1 (6th Cir. Jan. 10, 2006)

(“[E]ven if the Parole Board relied on inaccurate information to deny Caldwell parole, it did not

violate any liberty interest protected by the United States Constitution.”); Echlin v. Boland, No. 03-

2309, 2004 WL 2203550, at *2 (6th Cir. Sept. 17, 2004) (prisoner could not bring a § 1983 action

to challenge the information considered by the parole board because he has no liberty interest in

parole); see also Pukyrys v. Olson, No. 95-1778, 1996 WL 636140, at *1 (6th Cir. Oct. 30, 1996)

(no constitutional violation by having false information placed in a prison file); Carson v. Little, No.

88-1505, 1989 WL 40171, at *1 (6th Cir. Apr. 18, 1989) (inaccurate information in an inmate’s file

does not amount to a constitutional violation).  Therefore, Plaintiff fails to state a claim for a

violation of his due process rights arising from the denial of his parole.
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C. Equal Protection

Plaintiff claims that the parole board is discriminating against him and other prisoners

with convictions for violent offenses by denying them parole in violation of the Equal Protection

Clause. The Equal Protection Clause of the Fourteenth Amendment commands that no state shall

“deny to any person within its jurisdiction the equal protection of the laws.” U.S. CONST. amend.

XIV, § 1.  When a law adversely impacts a “suspect class” such as one defined by race, alienage,

or national origin, or invades a “fundamental right” such as speech or religious freedom, the rigorous

“strict scrutiny” standard governs, whereby such laws “will be sustained only if they are suitably

tailored to serve a compelling state interest.”   City of Cleburne v. Cleburne Living Ctr., 473 U.S.

432, 440 (1985).  Violent offenders are not a suspect class and there is no fundamental right to

parole under the Constitution. Bd. of Pardons v. Allen, 482 U.S. 369, 373 (1982); Jackson v. Jamrog,

411 F.3d 615, 619 (6th Cir. 2005).  Because neither a fundamental right nor a suspect class is at

issue, the rational basis review standard applies.  Club Italia Soccer & Sports Org., Inc., 470 F.3d

at 298. “Under rational basis scrutiny, government action amounts to a constitutional violation only

if it ‘is so unrelated to the achievement of any combination of legitimate purposes that the court can

only conclude that the government’s actions were irrational.’”  Id. (quoting Warren v. City of

Athens, 411 F.3d 697, 710 (6th Cir. 2005)).  The parole board’s alleged conduct of denying parole

to violent offenders is clearly rationally related to legitimate purpose of protecting the victims of

those offenders and other members of the community from physical violence.  Consequently,

Plaintiff fails to state claim under the Equal Protection Clause.
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Recommended Disposition

Having conducted the review now required by the Prison Litigation Reform Act, I

recommend that Plaintiff’s complaint be dismissed pursuant to 28 U.S.C. §§ 1915(e)(2) and

1915A(b), and 42 U.S.C. § 1997e(c), because the Defendant Michigan Parole Board members are

immune and Plaintiff fails to state a claim upon which relief may be granted against any of the

named Defendants.  Should this report and recommendation be adopted, the dismissal of this action

will count as a strike for purposes of 28 U.S.C. § 1915(g). 

I further recommend that the Court find no good-faith basis for appeal within the

meaning of 28 U.S.C. § 1915(a)(3).  See McGore v. Wrigglesworth, 114 F.3d 601, 611 (6th Cir.

1997). 

Dated:  July 28, 2008 /s/ Hugh W. Brenneman, Jr.
HUGH W. BRENNEMAN, JR.
United States Magistrate Judge

NOTICE TO PARTIES

Any objections to this Report and Recommendation must be filed and served within ten days of
service of this notice on you.  28 U.S.C. § 636(b)(1)(C); FED. R. CIV. P. 72(b).  All objections and
responses to objections are governed by W.D. Mich. LCivR 72.3(b).  Failure to file timely
objections may constitute a waiver of any further right of appeal.  United States v. Walters, 638 F.2d
947 (6th Cir. 1981); see Thomas v. Arn, 474 U.S. 140 (1985).
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