
UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

            

RONALD SEATON,

Plaintiff, Case No. 1:15-cv-1330

v. Honorable Paul L. Maloney 

MICHIGAN DEPARTMENT 
OF CORRECTIONS et al., 

Defendants.
____________________________________/

OPINION

This is a civil rights action brought by a former state prisoner pursuant to 42 U.S.C.

§ 1983.  The Court has granted Plaintiff leave to proceed in forma pauperis.  Under the Prison Litigation

Reform Act, PUB. L. NO. 104-134, 110 STAT. 1321 (1996), the Court is required to dismiss any prisoner

action brought under federal law if the complaint is frivolous, malicious, fails to state a claim upon which

relief can be granted, or seeks monetary relief from a defendant immune from such relief.  28 U.S.C.

§§ 1915(e)(2), 1915A; 42 U.S.C. § 1997e(c).  The Court must read Plaintiff’s pro se complaint

indulgently, see Haines v. Kerner, 404 U.S. 519, 520 (1972), and accept Plaintiff’s allegations as true,

unless they are clearly irrational or wholly incredible.  Denton v. Hernandez, 504 U.S. 25, 33 (1992). 

Applying these standards, Plaintiff’s action will be dismissed for failure to state a claim.
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Factual Allegations

Plaintiff Ronald Seaton is a former prisoner of the Michigan Department of Corrections

(MDOC).  He sues the MDOC and the following MDOC personnel:  former Directors Patricia Caruso,

William Overton, and Daniel Heyns; former Hearing Administrators Richard Stapleton and Matt Young;

former Prison Affairs Manager James Armstrong; and Hearing Officers Elizabeth Buren, (unknown)

O’Brien, A. Baerwald, and Thomas Morhman.  He also sues the following Michigan Parole Board (MPB)

officials:  former Chairmen John Rubitschun and Tom Combs; and Members Miguel Berrios and Charles

Brown.

In 2000, Plaintiff was convicted by the Wayne County Circuit Court of uttering and

publishing, and he was sentenced to a prison term of nine months to fourteen years.  After serving one year,

Plaintiff was released on parole.  Plaintiff’s complaint consists of a litany of conclusory  arguments about

the handling of his parole and parole revocations and the policies governing parole  between 2001 and

2013, when he was finally discharged.  He also broadly challenges how misconduct violations were handled

over the years of his imprisonment and how the smoking policy changed during those years.  Plaintiff

purports to raise 21 federal constitutional claims and 31 claims under Michigan statutes.  His factual

allegations, however, are not neatly tied to the listed constitutional and statutory causes of action.

In general, Plaintiff claims that he was wrongfully charged with parole violations and faced

possible revocation in January 2002 and April 2002, but he ultimately was continued on parole.  In January

2003, he was again charged with a parole violation, and his parole was revoked.  He served the remaining

11 years of his prison term before being discharged in 2013.
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The majority of Plaintiff’s claims, most of which are conclusory rather than factual, involve

issues that occurred between 2003 and 2009, though he makes limited allegations about an MPB action

on April 12, 2012, the denial of a grievance in 2012 to 2013, and the handling of a misconduct charge in

2012.  For relief, he seeks compensatory damages.

Discussion

I. Immunity

Plaintiff may not maintain a § 1983 action against the MDOC.  Regardless of the form of

relief requested, the states and their departments are immune under the Eleventh Amendment from suit in

the federal courts, unless the state has waived immunity or Congress has expressly abrogated Eleventh

Amendment immunity by statute.  See Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 98-

101 (1984); Alabama v. Pugh, 438 U.S. 781, 782 (1978); O’Hara v. Wigginton, 24 F.3d 823, 826 

(6th Cir. 1993).  Congress has not expressly abrogated Eleventh Amendment immunity by statute, Quern

v. Jordan, 440 U.S. 332, 341 (1979), and the State of Michigan has not consented to civil rights suits in

federal court.  Abick v. Michigan, 803 F.2d 874, 877 (6th Cir. 1986).  In numerous unpublished opinions,

the Sixth Circuit has specifically held that the MDOC is absolutely immune from suit under the Eleventh

Amendment.  See, e.g., McCoy v. Michigan, 369 F. App’x 646, 653-54 (6th Cir. 2010); Turnboe v.

Stegall, No. 00-1182, 2000 WL1679478, at *2 (6th Cir. Nov. 1, 2000).  In addition, the State of

Michigan (acting through the Michigan Department of Corrections) is not a “person” who may be sued

under § 1983 for money damages.  See Lapides v. Bd. of Regents, 535 U.S. 613 (2002) (citing Will v.

Mich. Dep’t of State Police, 491 U.S. 58 (1989)).  Therefore, the Court dismisses the MDOC.
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Defendants Rubitschun, Combs, Berrios and Brown are former members of the Michigan

Parole Board.  Members of a parole board have absolute immunity from damages liability for actions taken

in the performance of their duties regarding the decision to grant or deny parole because that task is

functionally comparable to that of a judge.  Hawkins v. Morse, No. 98-2062, 1999 WL 1023780, at *1

(6th Cir.  Nov. 4, 1999); Tillman v. Price, No. 96-2032, 1997 WL 225993, at *1 (6th Cir. May 5,

1997); Ward v. Moss, No. 94-1417, 1994 WL 664948, at *1 (6th Cir. Nov. 23, 1994); accord Scotto

v. Almenas, 143 F.3d 105, 110 (2d Cir. 1998); Wilson v. Kelkhoff, 86 F.3d 1438, 1444 (7th Cir.

1996); Anton v. Getty, 78 F.3d 393, 396 (8th Cir. 1996); Little v. Bd. of Pardons, and Parole Div.,

68 F.3d 122, 123 (5th Cir. 1995) (per curiam); Russ v. Uppah, 972 F.2d 300, 303 (10th Cir. 1992). 

The actions about which Plaintiff complains were taken by Defendant Parole Board members in their quasi-

judicial function of deciding whether to grant or deny Plaintiff’s parole; therefore, they are entitled to

absolute immunity.  Because Defendants Rubitschun, Combs, Berrios and Brown  are immune from

monetary damages, the only type of damages sought by Plaintiff, his complaint must be dismissed.  

Defendants Buren, O’Brien, Baerwalde and Morhman are or were hearing officers whose

duties are set forth at MICH. COMP. LAWS § 791.251 through § 791.255.  Hearing officers are required

to be attorneys and are under the direction and supervision of a special hearing division in the Michigan

Department of Corrections.  See MICH. COMP. LAWS § 791.251(e)(6).  Their adjudicatory functions are

set out in the statute, and their decisions must be in writing and must include findings of facts and, where

appropriate, the sanction imposed.  See MICH. COMP. LAWS § 791.252(k).  There are provisions for

rehearings, see MICH. COMP. LAWS § 791.254, as well as for judicial review in the Michigan courts.  See

MICH. COMP. LAWS § 791.255(2).  Accordingly, the Sixth Circuit has held that Michigan hearing officers
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are professionals in the nature of administrative law judges.  See Shelly v. Johnson, 849 F.2d 228, 230

(6th Cir. 1988).  As such, they are entitled to absolute judicial immunity from inmates’ § 1983 suits for

actions taken in their capacities as hearing officers.  Id.; and see Barber v. Overton, 496 F.3d 449, 452

(6th Cir. 2007); Dixon v. Clem, 492 F.3d 665, 674 (6th Cir. 2007); cf. Pierson v. Ray, 386 U.S. 547,

554-55 (1967) (judicial immunity applies to actions under § 1983 to recover for alleged deprivation of civil

rights).  Therefore, Plaintiff fails to state claim against Defendants Buren, O’Brien, Baerwalde and

Morhman. 

II. Frivolousness

An action or claim may be dismissed as frivolous if “it lacks an arguable basis either in law

or in fact.”  Neitzke v. Williams, 490 U.S. 319, 325 (1989); Brown v. Bargery, 207 F.3d 863, 866

(2000); Lawler v. Marshall, 898 F.2d 1196, 1198 (6th Cir. 1990).  Claims that lack an arguable or

rational basis in law include claims for which the defendants are clearly entitled to immunity and claims of

infringement of a legal interest which clearly does not exist; claims that lack an arguable or rational basis

in fact describe fantastic or delusional scenarios.  Neitzke, 490 U.S. at 327-28; Lawler, 898 F.2d at 1199. 

State statutes of limitations and tolling principles apply to determine the timeliness of claims

asserted under 42 U.S.C. § 1983.  Wilson v. Garcia, 471 U.S. 261, 268-69 (1985).  For civil rights suits

filed in Michigan under § 1983, the statute of limitations is three years.  See MICH. COMP. LAWS §

600.5805(10); Carroll v. Wilkerson, 782 F.2d 44, 44 (6th Cir. 1986) (per curiam); Stafford v. Vaughn,

No. 97-2239, 1999 WL 96990, at *1 (6th Cir. Feb. 2, 1999).  Accrual of the claim for relief, however,

is a question of federal law.  Collyer v. Darling, 98 F.3d 211, 220 (6th Cir. 1996); Sevier v. Turner, 742

F.2d 262, 272 (6th Cir. 1984).  The statute of limitations begins to run when the aggrieved party knows
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or has reason to know of the injury that is the basis of his action.  Collyer, 98 F.3d at 220.1 

The majority of Plaintiff’s complaint is untimely.  He asserts claims arising in 2002 through

2012.  Plaintiff had reason to know of the “harms” done to him at the time they occurred.  Hence, his claims

accrued at the time the underlying facts arose that would support his claims.  However, he did not file his

complaint until December 21, 2015, well past Michigan’s three-year limit for all but his latest claims

regarding the denial of a grievance in 2012 to 2013 and the handling of a misconduct charge in 2012.  

Moreover, Michigan law no longer tolls the running of the statute of limitations when a plaintiff is

incarcerated.  See MICH. COMP. LAWS § 600.5851(9).   Further, it is well established that ignorance of

the law does not warrant equitable tolling of a statute of limitations.  See Rose v. Dole, 945 F.2d 1331,

1335 (6th Cir. 1991);  Jones v. Gen. Motors Corp., 939 F.2d 380, 385 (6th Cir. 1991); Mason v. Dep’t

of Justice, No. 01-5701, 2002 WL 1334756, at *2 (6th Cir. June 17, 2002).

A complaint “is frivolous where it lacks an arguable basis either in law or in fact.”  Neitzke

v. Williams, 490 U.S. 319, 325 (1989).  A complaint may be dismissed as frivolous if it is time-barred by

the appropriate statute of limitations.  See Dellis v. Corr. Corp. of Am., 257 F.3d 508, 511 (6th Cir.

2001).  The Sixth Circuit has repeatedly held that when a meritorious affirmative defense based upon the

applicable statute of limitations is obvious from the face of the complaint, sua sponte dismissal of the

128 U.S.C. § 1658 created a “catch-all” limitations period of four years for civil actions arising under federal
statutes enacted after December 1, 1990.  The Supreme Court’s decision in Jones v. R.R. Donnelley & Sons Co., 541 U.S.
369 (2004), which applied this federal four-year limitations period to a suit alleging racial discrimination under § 1981 does
not apply to prisoner claims under 28 U.S.C. § 1983 because, while § 1983 was amended in 1996, prisoner civil rights
actions under § 1983 were not “made possible” by the amended statute.  Id. at 382.
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complaint is appropriate.  See Dellis, 257 F.3d at 511; Beach v. Ohio, No. 03-3187, 2003 WL

22416912, at *1 (6th Cir. Oct. 21, 2003); Castillo v. Grogan, No. 02-5294, 2002 WL 31780936, at

*1 (6th Cir. Dec. 11, 2002); Duff v. Yount, No. 02-5250, 2002 WL 31388756, at *1-2 (6th Cir. Oct.

22, 2002); Paige v. Pandya, No. 00-1325, 2000 WL 1828653 (6th Cir. Dec. 5, 2000).  Accordingly,

all of Plaintiff’s claims, with the possible exception of his claim concerning the denial of once grievance in

2012 to 2013 and the handling of a misconduct charge in 2012 must be dismissed as frivolous.

III. Failure to state a claim

 A complaint may be dismissed for failure to state a claim if it fails “‘to give the defendant

fair notice of what the . . . claim is and the grounds upon which it rests.’”  Bell Atl. Corp. v. Twombly, 550

U.S. 544, 555 (2007) (quoting Conley v. Gibson, 355 U.S. 41, 47 (1957)).  While a complaint need not

contain detailed factual allegations, a plaintiff’s allegations must include more than labels and conclusions. 

Twombly, 550 U.S. at 555; Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (“Threadbare recitals of the

elements of a cause of action, supported by mere conclusory statements, do not suffice.”).  The court must

determine whether the complaint contains “enough facts to state a claim to relief that is plausible on its

face.”  Twombly, 550 U.S. at 570.  “A claim has facial plausibility when the plaintiff pleads factual content

that allows the court to draw the reasonable inference that the defendant is liable for the misconduct

alleged.”  Iqbal, 556 U.S. at 679.  Although the plausibility standard is not equivalent to a “‘probability

requirement,’ . . . it asks for more than a sheer possibility that a defendant has acted unlawfully.”  Iqbal,

556 U.S. at 678 (quoting Twombly, 550 U.S. at 556).  “[W]here the well-pleaded facts do not permit the

court to infer more than the mere possibility of misconduct, the complaint has alleged – but it has not

‘show[n]’ – that the pleader is entitled to relief.”  Iqbal, 556 U.S. at 679 (quoting FED. R. CIV. P. 8(a)(2));
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see also Hill v. Lappin, 630 F.3d 468, 470-71 (6th Cir. 2010) (holding that the Twombly/Iqbal

plausibility standard applies to dismissals of prisoner cases on initial review under 28 U.S.C.

§§ 1915A(b)(1) and 1915(e)(2)(B)(i)).

To state a claim under 42 U.S.C. § 1983, a plaintiff must allege the violation of a right

secured by the federal Constitution or laws and must show that the deprivation was committed by a person

acting under color of state law.  West v. Atkins, 487 U.S. 42, 48 (1988); Dominguez v. Corr. Med.

Servs., 555 F.3d 543, 549 (6th Cir. 2009).  Because § 1983 is a method for vindicating federal rights, not

a source of substantive rights itself, the first step in an action under § 1983 is to identify the specific

constitutional right allegedly infringed.  Albright v. Oliver, 510 U.S. 266, 271 (1994). Plaintiff

complains that he filed a grievance in 2012 to 2013, alleging that time had been taken from him for parole-

violation charges that ultimately were dropped by the Director’s Off iHcee. appears to allege that the

grievance denial violated his rights to due process, to access the courts, and to petition government for

redress of grievances.  In addition, he suggests that the Defendant former MDOC Directors changed the

non-smoking policy between the time he entered prison until he was discharged in 2013, thereby subjecting

him to ex post facto regulations, causing him to incur misconduct convictions and loss of good-time, and

violating his Eighth Amendment right to be free of cruel and unusual conditions of confinement.

A. 2012 to 2013 Grievance

Plaintiff raises a variety of claims concerning the allegedly improper handling of his 2012

grievance challenging the calculation of his sentence.  To the extent that he alleges that Defendants deprived

him of due process by creating an ineffective grievance procedure, he fails to state a constitutional claim. 

Plaintiff has no due process right to file a prison grievance or prevail in his pursuit of a grievance.  The
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courts repeatedly have held that there exists no constitutionally protected due process right to an effective

prison grievance procedure.  See Hewitt v. Helms, 459 U.S. 460, 467 (1983); Walker v. Mich. Dep’t

of Corr., 128 F. App’x 441, 445 (6th Cir. 2005); Argue v. Hofmeyer, 80 F. App’x 427, 430 (6th Cir.

2003); Young v. Gundy, 30 F. App’x 568, 569-70 (6th Cir. 2002); Carpenter v. Wilkinson, No. 99-

3562, 2000 WL 190054, at *2 (6th Cir. Feb. 7, 2000); see also Antonelli v. Sheahan, 81 F.3d 1422,

1430 (7th Cir. 1996); Adams v. Rice, 40 F.3d 72, 75 (4th Cir. 1994) (collecting cases).  Michigan law

does not create a liberty interest in the grievance procedure.  See Olim v. Wakinekona, 461 U.S. 238,

249 (1983); Keenan v. Marker, 23 F. App’x 405, 407 (6th Cir. 2001); Wynn v. Wolf, No. 93-2411,

1994 WL 105907, at *1 (6th Cir. Mar. 28, 1994).  Because Plaintiff has no liberty interest in the grievance

process, Defendants’ conduct did not deprive him of due process.  

Moreover, to the extent that Plaintiff alleges that he was deprived of his right to challenge

the calculation of his sentence, his claim is not cognizable at this time.  A challenge to the fact or duration

of confinement should be brought as a petition for habeas corpus and is not the proper subject of a civil

rights action brought pursuant to § 1983.  See Preiser v. Rodriguez, 411 U.S. 475, 484 (1973) (the

essence of habeas corpus is an attack by a person in custody upon the legality of that custody and the

traditional function of the writ is to secure release from illegal custody).  Therefore, to the extent that

Plaintiff’s complaint challenges the fact or duration of his incarceration, it must be dismissed.  See Adams

v. Morris, 90 F. App’x 856, 858 (6th Cir. 2004) (dismissal is appropriate where § 1983 action seeks

equitable relief and challenges fact or duration of confinement); see also Moore v. Pemberton, 110 F.3d

22, 23-24 (7th Cir. 1997) (reasons for not construing a § 1983 action as one seeking habeas relief include

(1) potential application of  Heck v. Humphrey, 512 U.S. 477 (1994), (2) differing defendants, (3)
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differing standards of § 1915(a)(3) and § 2253(c), (4) differing fee requirements, (5) potential application

of second or successive petition doctrine or three-strikes rules of § 1915(g)).

Further, any attempt to obtain monetary relief for alleged violations of constitutional rights

based on the improper calculation of his sentence is barred by Heck v. Humphrey, 512 U.S. 477, 486-87

(1994), which held that “in order to recover damages for allegedly unconstitutional conviction or

imprisonment, or for other harm caused by actions whose unlawfulness would render a conviction

or sentence invalid, a § 1983 plaintiff must prove that the conviction or sentence has been [overturned].” 

 See Edwards v. Balisok, 520 U.S. 641, 646 (1997) (emphasis in original).  In Heck, the Supreme Court

held that a state prisoner cannot make a cognizable claim under § 1983 for an allegedly unconstitutional

conviction or for “harm caused by actions whose unlawfulness would render a conviction or sentence

invalid” unless a prisoner shows that the conviction or sentence has been “reversed on direct appeal,

expunged by executive order, declared invalid by a state tribunal authorized to make such determination,

or called into question by a federal court’s issuance of a writ of habeas corpus.”  Id. at 486-87 (footnote

omitted).  The holding in Heck has been extended to actions seeking injunctive or declaratory relief.  See

Edwards, 520 U.S. at 646-48 (declaratory relief); Clarke v. Stalder, 154 F.3d 186, 189-90 (5th Cir.

1998) (claim for injunctive relief intertwined with request for damages);  Wilson v. Kinkela, No. 97-4035,

1998 WL 246401, at *1 (6th Cir. May 5, 1998) (injunctive relief).  Plaintiff’s allegations clearly call into

question the duration of his sentence.  Therefore, any claim about the calculation of his sentence is barred

under Heck unless and until his criminal sentence has been invalidated.  

Further, Plaintiff wholly fails to allege facts supporting his alleged denial of his right to access

the courts and to petition government.  The right to access the courts is an aspect of the right to petition

- 10 -

Case 1:15-cv-01330-PLM-RSK   ECF No. 6,  PageID.<pageID>   Filed 01/29/16   Page 10 of 18



government.  See Thaddeus-X v. Blatter, 175 F.3d 378, 391 (6th Cir. 1999).  It is well established that

prisoners have a constitutional right of access to the courts.  Bounds v. Smith, 430 U.S. 817, 821 (1977).

The principal issue in Bounds was whether the states must protect the right of access to the courts by

providing law libraries or alternative sources of legal information for prisoners.  Id. at 817.  The Court

further noted that in addition to law libraries or alternative sources of legal knowledge, the states must

provide indigent inmates with “paper and pen to draft legal documents, notarial services to authenticate

them, and with stamps to mail them.”  Id. at 824-25.  The right of access to the courts also prohibits prison

officials from erecting barriers that may impede the inmate’s access to the courts.  See Knop v. Johnson,

977 F.2d 996, 1009 (6th Cir. 1992).

An indigent prisoner’s constitutional right to legal resources and materials is not, however,

without limit.  In order to state a viable claim for interference with his access to the courts, a plaintiff must

show “actual injury.”  Lewis v. Casey, 518 U.S. 343, 349 (1996); see also Talley-Bey v. Knebl, 168

F.3d 884, 886 (6th Cir. 1999); Knop, 977 F.2d at 1000.  In other words, a plaintiff must plead and

demonstrate that the shortcomings in the prison legal assistance program or lack of legal materials have

hindered, or are presently hindering, his efforts to pursue a nonfrivolous legal claim.  Lewis, 518 U.S. at

351-53; see also Pilgrim v. Littlefield, 92 F.3d 413, 416 (6th Cir. 1996).  The Supreme Court has

strictly limited the types of cases for which there may be an actual injury:  

Bounds does not guarantee inmates the wherewithal to transform themselves into litigating
engines capable of filing everything from shareholder derivative actions to slip-and-fall
claims.  The tools it requires to be provided are those that the inmates need in order to
attack their sentences, directly or collaterally, and in order to challenge the conditions of
their confinement.  Impairment of any other litigating capacity is simply one of the incidental
(and perfectly constitutional) consequences of conviction and incarceration.
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Lewis, 518 U.S. at 355.  “Thus, a prisoner’s right to access the courts extends to direct appeals, habeas

corpus applications, and civil rights claims only.”    Thaddeus-X v. Blatter, 175 F.3d 378, 391 (6th Cir.

1999) (en banc).  Moreover, the underlying action must have asserted a non-frivolous claim.  Lewis, 518

U.S. at 353; accord Hadix v. Johnson, 182 F.3d 400, 405 (6th Cir. 1999) (Lewis changed actual injury

to include requirement that action be non-frivolous).  In addition, the Supreme Court squarely has held that

“the underlying cause of action . . . is an element that must be described in the complaint, just as much as

allegations must describe the official acts frustrating the litigation.”  Christopher v. Harbury, 536 U.S. 403,

415 (2002) (citing Lewis, 518 U.S. at 353 & n.3). “Like any other element of an access claim, the

underlying cause of action and its lost remedy must be addressed by allegations in the complaint sufficient

to give fair notice to a defendant.”  Id. at 416. 

Plaintiff fails to allege facts supporting the elements of an access-to-the-courts claim.  As

discussed, Plaintiff’s sole remedy for challenging the duration of his sentence was to file a habeas corpus

action.  He does not allege that any Defendant interfered with his filing of such action, much less that such

action would have been nonfrivolous.  

B. Non-Smoking Policy

Although his allegations are far from clear, Plaintiff appears to suggest that he was subjected

to ex post facto restrictions on his right to smoke in prison during 2012 and 2013.  He also alleges that the

institutional ban on smoking deprived him of his Eighth Amendment right to be free from cruel and unusual

punishment.  Finally, he contends that he was denied due process in Class III misconduct proceedings

during 2012 to 2013, presumably for violating posted rules, creating a health, safety or fire hazard, or

possession of smoking contraband.  See MICH. DEP’T OF CORR., Policy Directive 03.03.105 Attach. D.
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1. Due Process

A prisoner’s ability to challenge a prison misconduct conviction depends on whether the

convictions implicated any liberty interest.  A prisoner does not have a protected liberty interest in prison

disciplinary proceedings unless the sanction “will inevitably affect the duration of his sentence” or the

resulting restraint imposes an “atypical and significant hardship on the inmate in relation to the ordinary

incidents of prison life.”  See Sandin v. Conner, 515 U.S. 472, 486-87 (1995).  Under Michigan

Department of Corrections Policy Directive 03.03.105, ¶ B, a Class I misconduct is a “major” misconduct

and Class II and III misconducts are “minor” misconducts.  The policy further provides that prisoners are

deprived of good time or disciplinary credits only when they are found guilty of a Class I misconduct.  (See

Policy Directive 03.03.105, ¶ AAAA).  Therefore, contrary to the assertion in his complaint, Plaintiff should

not have been denied good time or disciplinary credits as a result of his Class III misconduct convictions. 

The Sixth Circuit routinely has held that misconduct convictions that do not result in the loss of good time

are not atypical and significant deprivations and therefore do not implicate due process.  See, e.g., Ingram

v. Jewell, 94 F. App’x 271, 273 (6th Cir. 2004); Carter v. Tucker, 69 F. App’x 678, 680 (6th Cir.

2003); Green v. Waldren, No. 99-1561, 2000 WL 876765, at *2 (6th Cir. June 23, 2000); Staffney

v. Allen, No. 98-1880, 1999 WL 617967, at *2 (6th Cir. Aug. 12, 1999). Plaintiff, therefore, fails to state

a due process claim arising from his Class III misconduct convictions.

Even if Plaintiff was convicted of Class I misconducts, he fails to state a due process claim. 

In the seminal case in this area, Wolff v. McDonnell, 418 U.S. 539 (1974), the Court prescribed certain

minimal procedural safeguards that prison officials must follow before depriving a prisoner of good-time

credits on account of alleged misbehavior.  The Wolff Court did not create a free-floating right to process
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that attaches to all prison disciplinary proceedings; rather the right to process arises only when the prisoner

faces a loss of liberty, in the form of a longer prison sentence caused by forfeiture of good-time credits:

It is true that the Constitution itself does not guarantee good-time credit for satisfactory
behavior while in prison.  But here the State itself has not only provided a statutory right
to good time but also specifies that it is to be forfeited only for serious misbehavior. 
Nebraska may have the authority to create, or not, a right to a shortened prison sentence
through the accumulation of credits for good behavior, and it is true that the Due Process
Clause does not require a hearing “in every conceivable case of government impairment
of private interest.”  But the State having created the right to good time and itself
recognizing that its deprivation is a sanction authorized for major misconduct, the prisoner’s
interest has real substance and is sufficiently embraced within Fourteenth Amendment
“liberty” to entitle him to those minimum procedures appropriate under the circumstances
and required by the Due Process Clause to insure that the state-created right is not
arbitrarily abrogated.

Wolff, 418 U.S. at 557 (citations omitted).

The Sixth Circuit has examined Michigan statutory law, as it relates to the creation and

forfeiture of disciplinary credits2 for prisoners convicted for crimes occurring after April 1, 1987.  In

Thomas v. Eby, 481 F.3d 434 (6th Cir. 2007), the court determined that loss of disciplinary credits does

not necessarily affect the duration of a prisoner’s sentence.  Rather, it merely affects parole eligibility, which

remains discretionary with the parole board.  481 F.3d at 440.  Building on this ruling, in Nali v. Ekman,

355 F. App’x 909 (6th Cir. 2009), the court held that a misconduct citation in the Michigan prison system

does not affect a prisoner’s constitutionally protected liberty interests, because it does not necessarily affect

the length of confinement.  355 F. App’x at 912; accord, Wilson v. Rapelje, No. 09-13030, 2010 WL

5491196, at * 4 (E.D. Mich. Nov. 24, 2010) (Report & Recommendation) (holding that “plaintiff’s

disciplinary hearing and major misconduct sanction does not implicate the Fourteenth Amendment Due

2 For crimes committed after April 1, 1987, Michigan prisoners earn “disciplinary credits” under a statute that abolished
the former good-time system.  MICH. COMP. LAWS § 800.33(5).
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Process Clause”), adopted as judgment of court, 2011 WL 5491196 (Jan. 4, 2011).  In the absence

of a demonstrated liberty interest, Plaintiff has no due-process claim based on the loss of disciplinary

credits.  See Bell v. Anderson, 301 F. App’x 459, 461-62 (6th Cir. 2008).

Even in the absence of a protectible liberty interest in disciplinary credits, a prisoner may

be able to raise a due-process challenge to prison misconduct convictions that result in a significant, atypical

deprivation.  See Sandin, 515 U.S. at 472; see also Ingram v. Jewell, 94 F. App’x 271, 273 (6th Cir.

2004) (holding that unless a prison misconduct conviction results in an extension of the duration of a

prisoner’s sentence or some other atypical hardship, a due-process claim fails).  Plaintiff has not identified

any significant deprivation arising from his misconduct convictions.  Accordingly, he fails to state a viable

due process claim. 

2. Eighth Amendment

Plaintiff suggests that Defendants’ prohibition on smoking in prison violated Plaintiff’s rights

under the Eighth Amendment.  The Eighth Amendment imposes a constitutional limitation on the power of

the states to punish those convicted of crimes.  Punishment may not be “barbarous” nor may it contravene

society’s “evolving standards of decency.”  Rhodes v. Chapman, 452 U.S. 337, 345-46 (1981).  The

Amendment, therefore, prohibits conduct by prison officials that involves the “unnecessary and wanton

infliction of pain.”  Ivey v. Wilson, 832 F.2d 950, 954 (6th Cir. 1987) (per curiam) (quoting Rhodes, 452

U.S. at 346).  The deprivation alleged must result in the denial of the “minimal civilized measure of life’s

necessities.” Rhodes, 452 U.S. at 347; see also Wilson v. Yaklich, 148 F.3d 596, 600-01 (6th Cir.

1998).  The Eighth Amendment is only concerned with “deprivations of essential food, medical care, or

sanitation” or “other conditions intolerable for prison confinement.”  Rhodes, 452 U.S. at 348 (citation
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omitted).  Moreover, “[n]ot every unpleasant experience a prisoner might endure while incarcerated

constitutes cruel and unusual punishment within the meaning of the Eighth Amendment.”  Ivey, 832 F.2d

at 954.   

In order for a prisoner to prevail on an Eighth Amendment claim, he must show that he

faced a sufficiently serious risk to his health or safety and that the defendant official acted with “‘deliberate

indifference’ to [his] health or safety.”   Mingus v. Butler, 591 F.3d 474, 479-80 (6th Cir. 2010) (citing

Farmer v. Brennan, 511 U.S. 825, 834 (1994) (applying deliberate indifference standard to medical

claims); see also Helling v. McKinney, 509 U.S. 25, 35 (1993) (applying deliberate indifference standard

to conditions of confinement claims)).  “Routine discomfort is ‘part of the penalty that criminal offenders

pay for their offenses against society.’”  Hudson v. McMillian, 503 U.S. 1, 9 (1992) (quoting Rhodes,

452 U.S. at 347).  As a consequence, “extreme deprivations are required to make out a conditions-of-

confinement claim.”  Id.

Just as the Eighth Amendment does not mandate comfortable prisons, it does not provide

prisoners a right to smoke.  See Webber v. Crabtree, 158 F.3d 460, 461 (9th Cir. 1998); Jackson v.

Burns, No. 95-3359, 1996 WL 362739, at *1 (10th Cir. June 28, 1996); Beauchamp v. Sullivan, 21

F.3d 789, 790 (7th Cir. 1994); Smith v. Dennison, No. 4:09CV-57-M, 2010 WL 1883479, at *3 (W.D.

Ky. May 11, 2010) (citing cases); Gresham v. Granholm, 1:09-cv-11, 2009 WL 497666, at *5 (W.D.

Mich. Feb. 29, 2009); Mutt v. Collins, No. 2:08-cv-1027, 2009 WL 233561, at *1 (S.D. Ohio Jan. 29,

2009).  Plaintiff therefore fails to state an Eighth Amendment claim.

3. Ex post facto
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The Ex Post Facto Clause prohibits a state from passing a law that (1) criminalizes an

action done before the law was passed, which was innocent when done, (2) “‘aggravates a crime, or makes

it greater than it was, when committed,’” (3) “‘changes the punishment’” to inflict greater punishment than

the law provided when the crime was committed, or (4) “‘alters the legal rules of evidence’” so that less

or different testimony is required than at the time the offense was committed.  Rogers v. Tennessee, 532

U.S. 451, 456 (2001) (quoting Calder v. Bull, 3 U.S. 386, 390 (1798)).  Although the Ex Post Facto

Clause, by its terms, applies only to legislation, the principles apply to judicial actions through the Due

Process Clause.  See Hooks v. Sheets, 603 F.3d 316, 21 (6th Cir. 2010) (citing Marks v. United States,

430 U.S. 188, 191 (1977).  Moreover, because the principles of due process apply to a judicial action,

the constitutionality of such action turns on the traditional due process principles of “notice, foreseeability,

and, in particular, the right to fair warning,” rather than the specific prescriptions of the Ex Post Facto

Clause.  Id. at 458-59.  To violate the Ex Post Facto provision, a law must (1) “‘apply to events occurring

before its enactment,’” and (2) “‘disadvantage the offender affected by it.’”  Dyer v. Bowlen, 465 F.3d

280, 285 (6th Cir. 2006) (quoting Lynce v. Mathis, 519 U.S. 433, 441 (1997)).

Plaintiff appears to suggest that, by banning smoking in prison after Plaintiff committed the

offense for which he was sentenced, Defendants increased his punishment by way of an ex post facto

change in prison policy.  Plaintiff’s argument is meritless.  See Alley v. State, No. 95-3010-MLB, 1997

WL 695590, at *3 (D. Kan. Oct. 15, 1997) (holding that imposition of a no-smoking policy did not violate

the Ex Post Facto Clause).  When implemented, the smoking ban was prospective only and did not punish

behavior that occurred before the rule was adopted.  In addition, a policy is not punishment if there exists

no showing of an intent to punish, and Plaintiff wholly fails to allege an intent to punish.  Id.  Because
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Plaintiff alleges no facts suggesting that the smoking ban was implemented to punish, he fails to state a claim

under the Ex Post Facto Clause.

Conclusion

Having conducted the review required by the Prison Litigation Reform Act, the Court

determines that Plaintiff’s action will be dismissed for failure to state a claim pursuant to 28 U.S.C. §§

1915(e)(2) and 1915A(b), and 42 U.S.C. § 1997e(c).  

The Court must next decide whether an appeal of this action would be in good faith within

the meaning of 28 U.S.C. § 1915(a)(3).  See McGore v. Wrigglesworth, 114 F.3d 601, 611 (6th Cir.

1997).  For the same reasons that the Court dismisses the action, the Court discerns no good-faith basis

for an appeal.  Should Plaintiff appeal this decision, the Court will assess the $505.00 appellate filing fee

pursuant to § 1915(b)(1), see McGore, 114 F.3d at 610-11, unless Plaintiff is barred from proceeding in

forma pauperis, e.g., by the “three-strikes” rule of § 1915(g).  If he is barred, he will be required to pay

the $505.00 appellate filing fee in one lump sum. 

 This is a dismissal as described by 28 U.S.C. § 1915(g).  

A Judgment consistent with this Opinion will be entered.

Dated:  January 29, 2016                             /s/ Paul L. Maloney                         
Paul L. Maloney 
United States District Judge 
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