
UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

NORTHERN DIVISION

JEROME KEITH MARTIN,

Plaintiff, Case No. 2:06-cv-119

v. Honorable Gordon J. Quist  

(UNKNOWN) BERGH et al., 

Defendants.
____________________________________/

REPORT AND RECOMMENDATION

Plaintiff Jerome Keith Martin, an inmate currently confined at the Alger Maximum

Correctional Facility (LMF), filed this pro se civil rights action pursuant to 42 U.S.C. § 1983 against

LMF employees: Warden (Unknown) Bergh; Assistant Resident Unit Managers (Unknown)

Bauman, (Unknown) Gramm, (Unknown) Rife and (Unknown) Bouchard; and Sergeants (Unknown)

Castello, (Unknown) Hursh, (Unknown) McDonald, (Unknown) Livermore, and (Unknown)

Baluser. 

The allegations of Plaintiff’s complaint are sparse and are quoted here verbatim:

On June 25, 2004, Defendant Bergh without justification placed
[Plaintiff] on “No Out of Cell Movement” status alleging that
[Plaintiff] demonstrated an inability to be managed with the property,
program and activity access normally afforded to prisoners confined
in administrative segregation.  [Plaintiff] was on the No Out of Cell
Movement from June 24, 2004 to April 5, 2005, and during that time
period he was constantly denied yard, showers, haircuts/razor and
cleaning supplies. 

For relief, Plaintiff requests compensatory damages of $50,000 and punitive damages

of $20,000.  
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Presently before the Court is Defendants’ Motion for Summary Judgment, pursuant

to Fed. R. Civ. P. 56.  Plaintiff has filed a response and the matter is ready for decision.  Because

both sides have asked that the Court consider evidentiary materials beyond the pleadings, the

standards applicable to summary judgment apply.  See Fed. R. Civ. P. 12(b).

Summary judgment is appropriate only if the moving party establishes that there is

no genuine issue of material fact for trial and that he is entitled to judgment as a matter of law.  Fed.

R. Civ. P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317, 322-323 (1986).  If the movant carries the

burden of showing there is an absence of evidence to support a claim or defense, then the party

opposing the motion must demonstrate by affidavits, depositions, answers to interrogatories, and

admissions on file, that there is a genuine issue of material fact for trial.  Id. at 324-25.  The

nonmoving party cannot rest on its pleadings but must present “specific facts showing that there is

a genuine issue for trial.”  Id. at 324 (quoting Fed. R. Civ. P. 56(e)).  The evidence must be viewed

in the light most favorable to the nonmoving party.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242,

251-52 (1986).  Thus, any direct evidence offered by the plaintiff in response to a summary judgment

motion must be accepted as true.  Muhammad v. Close, 379 F.3d 413, 416 (6th Cir. 2004) (citing

Adams v. Metiva, 31 F.3d 375, 382 (6th Cir. 1994)).  However, a mere scintilla of evidence in

support of the nonmovant’s position will be insufficient.  Anderson, 477 U.S. at 251-52.  Ultimately,

the court must determine whether there is sufficient “evidence on which the jury could reasonably

find for the plaintiff.”  Id. at 252.  See also Leahy v. Trans Jones, Inc., 996 F.2d 136, 139 (6th Cir.

1993) (single affidavit, in presence of other evidence to the contrary, failed to present genuine issue

of fact); cf. Moore, Owen, Thomas & Co. v. Coffey, 992 F.2d 1439, 1448 (6th Cir. 1993) (single

affidavit concerning state of mind created factual issue).
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A prisoner’s failure to exhaust his administrative remedies is an affirmative defense

for which Defendants have the burden to plead and prove.  Jones v. Bock, 127 S. Ct. 910, 919-21

(2007).  A moving party without the burden of proof needs only show that the opponent cannot

sustain his burden at trial.  See Morris v. Oldham County Fiscal Court, 201 F.3d 784, 787 (6th Cir.

2000); see also Minadeo v. ICI Paints, 398 F.3d 751, 761 (6th Cir. 2005).  A moving party with the

burden of proof  faces a “substantially higher hurdle.”  Arnett v. Myers, 281 F.3d 552, 561 (6th Cir.

2002); Cockrel v. Shelby County Sch. Dist., 270 F.3d 1036, 1056 (6th Cir. 2001).  “Where the

moving party has the burden -- the plaintiff on a claim for relief of the defendant on an affirmative

defense -- his showing must be sufficient for the court to hold that no reasonable trier of fact could

find other than for the moving party.”  Calderone v. United States, 799 F.2d 254, 259 (6th Cir. 1986)

(quoting W. SCHWARZER, Summary Judgment Under the Federal Rules: Defining Genuine Issues

of Material Fact, 99 F.R.D. 465, 487-88 (1984)).  The United States Court of Appeals for the Sixth

Circuit repeatedly has emphasized that the party with the burden of proof “must show the record

contains evidence satisfying the burden of persuasion and that the evidence is so powerful that no

reasonable jury would be free to disbelieve it.”  Arnett, 281 F.3d at 561 (quoting 11 JAMES WILLIAM

MOORE, ET AL., MOORE’S FEDERAL PRACTICE § 56.13[1], at 56-138 (3d ed. 2000); Cockrel, 270 F.2d

at 1056 (same).  Accordingly, a summary judgment in favor of the party with the burden of

persuasion “is inappropriate when the evidence is susceptible of different interpretations or

inferences by the trier of fact.”  Hunt v. Cromartie, 526 U.S. 541, 553 (1999).  

Defendants initially contend that they are entitled to summary judgment in this matter

because Plaintiff failed to exhaust administrative remedies.  Pursuant to 42 U.S.C. § 1997e(a), a

prisoner bringing an action with respect to prison conditions under 42 U.S.C. § 1983 must exhaust

his available administrative remedies.  See Porter v. Nussle, 534 U.S. 516, 532 (2002); Booth v.
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Churner, 532 U.S. 731, 733 (2001).  A prisoner must exhaust available administrative remedies,

even if the prisoner may not be able to obtain the specific type of relief he seeks in the state

administrative process.  See Porter, 534 U.S. at 520; Booth, 532 U.S. at 741; Knuckles El v. Toombs,

215 F.3d 640, 642 (6th Cir. 2000); Freeman v. Francis, 196 F.3d 641, 643 (6th Cir. 1999).  In order

to properly exhaust administrative remedies, prisoners must complete the administrative review

process in accordance with the deadlines and other applicable procedural rules.  Jones v. Bock,

127 S. Ct. 910, 922-23 (2007); Woodford v. Ngo, 126 S. Ct. 2378, 2386 (2006).  “Compliance with

prison grievance procedures, therefore, is all that is required by the PLRA to ‘properly exhaust.’”

Jones, 127 S. Ct. at 922-23.   

MDOC Policy Directive 03.02.130 (effective Dec. 19, 2003) , sets forth the1

applicable grievance procedures for prisoners in MDOC custody at the time relevant to this

complaint.  Inmates must first attempt to resolve a problem orally within two business days of

becoming aware of the grievable issue, unless prevented by circumstances beyond his or her control

Id. at ¶ R.  If oral resolution is unsuccessful, the inmate may proceed to Step I of the grievance

process and submit a completed grievance form within five business days of the attempted oral

resolution.  Id. at ¶¶ R, X.  The Policy Directive also provides the following directions for

completing grievance forms: “The issues shall be stated briefly.  Information provided shall be

limited to the facts involving the issue being grieved (i.e., who, what, when, where, why, how).

Dates, times, places and names of all those involved in the issue being grieved are to be included.”

Id. at ¶ T (emphasis in original).  The inmate submits the grievance to a designated grievance

coordinator, who assigns it to a respondent.  Id. at ¶ Y.  
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If the inmate is dissatisfied with the Step I response, or does not receive a timely

response, he may appeal to Step II by obtaining an appeal form within five business days of the

response, or if no response was received, within five days after the response was due.  Id. at ¶¶ R,

DD.  The respondent at Step II is designated by the policy, e.g., the regional health administrator for

a medical care grievances.  Id. at ¶ FF.  If the inmate is still dissatisfied with the Step II response, or

does not receive a timely Step II response, he may appeal to Step III using the same appeal form. 

Id. at ¶¶ R, HH.  The Step III form shall be sent within ten business days after receiving the Step II

response, or if no Step II response was received, within ten business days after the date the Step II

response was due.  Id. at ¶ HH.  The Prisoner Affairs Section is the respondent for Step III grievances

on behalf of the MDOC director.  Id. at ¶ II.  Time limitations shall be adhered to by the inmate and

staff at all steps of the grievance process.    Id. at ¶ U.   “The total grievance process from the point

of filing a Step I grievance to providing a Step III response shall be completed within 90 calendar

days unless an extension has been approved . . . .”  Id.  

In addition, the grievance policy provides that, where the grievance alleges staff

brutality or corruption, the grievance may be submitted directly to Step III.  Id. at ¶S.  In such

instances, the grievance must be filed within the time limits prescribed for filing grievances at Step I.

Id. 

Plaintiff became aware of the situation he is challenging shortly after June 24, 2005,

when he was placed on “No Out of Cell Movement” status.  He filed his grievance on November 28,

2005, which is more than seven months after he was released from “No Out of Cell Movement”

status on April 5, 2005.  Plaintiff’s step I grievance was rejected as untimely.  Plaintiff appealed this

rejection to step III, to no avail.   

The United States Supreme Court recently held in Woodford v. Ngo, 126 S.Ct. 2378
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(2006) that the PLRA exhaustion requirement requires “proper exhaustion.”  Id. at 2388.  Proper

exhaustion “demands compliance with an agency's deadlines and other critical procedural rules

because no adjudicative system can function effectively without imposing some orderly structure on

the course of its proceedings.”  Id. at 2386.  When a grievance is denied as untimely, it is not

properly exhausted.  Id. at  2386-88.  Because Plaintiff’s grievance was rejected as untimely, the

grievance was not properly exhausted, and his claim is therefore barred.  Therefore, Defendants are

entitled to summary judgment for failure to exhaust administrative remedies.  

Defendants also claim that they are entitled to summary judgment because Plaintiff’s

complaint contains only conclusory allegations.  In order to survive Defendants’ motion, the

complaint must afford the Defendants “fair notice of what Plaintiff’s claim is and the grounds upon

which it rests.”  Brooks v. American Broadcasting Companies, Inc., 932 F.2d 495 (6th Cir. 1991).

More than bare assertions of legal conclusions are ordinarily required to satisfy federal notice

pleading requirements.  Scheid v. Fanny Farmer Candy Shops, Inc., 859 F.2d 434, 436-437 (6th Cir.

1988); Smith v. Rose, 760 F.2d 102, 106 (6th Cir. 1985); Jaco v. Bloechle, 739 F.2d 239, 245 (6th

Cir. 1984).  Vague and conclusory allegations which are not supported by specific facts cannot

sustain a civil rights claim.  Harlow v. Fitzgerald, 457 U.S. 800, 817-18 (1982) (bare allegations of

malice are insufficient to state a claim); Brooks, 932 F.2d at 498-499; Scheid, 859 F.2d at 436-437.

See also Branham v. Spurgis, 720 F. Supp. 605, 607, n. 3 (W.D. Mich. 1989).  As noted by

Defendants, Plaintiff’s complaint solely consists of broad conclusory statements, which are

unsupported by specific factual allegations.  Therefore, Defendants are entitled to summary

judgment. 

In summary, in the opinion of the undersigned, Plaintiff has failed to sustain his

burden of proof in response to Defendants’ motion for summary judgment.  Accordingly, it is

Case 2:06-cv-00119-GJQ-TPG  Doc #72 Filed 08/28/08  Page 6 of 7   Page ID#<pageID>



- 7 -

recommended that Defendants’ motion for summary judgment (Docket #39) be granted and this case

be dismissed without prejudice for failure to exhaust administrative remedies.  In the alternative,

Defendants are entitled to dismissal on the merits.  

NOTICE TO PARTIES:  Objections to this Report and Recommendation must be

served on opposing parties and filed with the Clerk of the Court within ten (10) days of receipt of

this Report and Recommendation.  28 U.S.C. § 636(b)(1)(C); Fed. R. Civ. P. 72(b); W.D. Mich.

LCivR 72.3(b).  Failure to file timely objections constitutes a waiver of any further right to appeal.

United States v. Walters, 638 F.2d 947 (6th Cir. 1981).  See also Thomas v. Arn, 474 U.S. 140

(1985).

 /s/ Timothy P. Greeley                                       
TIMOTHY P. GREELEY
UNITED STATES MAGISTRATE JUDGE

Dated:   August 28, 2008
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